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Cogswell  et  al.  v.  The  State,  ex  rbl.  Albert,  Guardiait . 

Guardian  and  Wabd. — Complaint  on  Defective  Bond. — Merely  formal 
defects  in  a  guardian's  bond  nuiy  be  cured  by  proper  ayerments  in  a 
complaint  thereon. 

Sams. — Relator. — An  action  may  properly  be  maintained  on  a  guardian's 
bond,  on  the  relation  of  his  successor. 

Sams. — Bond  on  Sale  of  Ward's  Realty. — Breaches. — The  failure  of  a  guar- 
dian to  loan  moneys  realized  by  him  from  the  sale  of  his  ward's  real  estate, 
the  conversion  of  such  money  by  him,  and  his  failure  to  pay  over  and 
account  for  the  same,  are  breaches  of  the  bond  executed  by  him  to  procure 
the  sale. 

Sams. — Onardian^s  Reports  A  ttaeked  OoUateraliy.  The  correctness  of  reports 
made  by  a  guardian,  to  the  court,  of  the  condition  of  his  trust,  may  be 
attacked  collaterally,  in  an  action  on  his  bond. 

Sams. — Judgment  Against  Surety. — Failure  to  Default  Guardian, — Where, 
in  an  action  against  a  guardian  and  his  sureties,  on  his  bond,  the  sureties 
tail  to  object,  at  the  time,  to  the  rendition  of  judgment  against  them  alone, 
on  the  ground  that  there  has  been  neither  an  appearance  nor  answer  by  the 
guardian,  nor  lUiy  default  taken  against  him,  they  can  not  afterward  otjeot 
on  those  grounds. 
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Cogswell  et  al,  v.  The  State,  exrel.  Albert,  Guardiao. 

Pkactice. — Motion  to  Strike  Out — Bill  of  Exception. — A  ruling  upon  a 

motion  to  strike  out  parts  of  a  pleading  must  be  made  part  of  the  record 

by  a  bill  of  exceptions. 
Same. — Trial  vnthout  Issue. —  Waiver. — A   trial   by  agreement  of  partieSp 

without  issue,  is  a  waiver  of  an  issue. 
Same. — New  TriaL — Motion  for,  When  Made. — Record,^ Supreme  Court. — A 

motion  for  a  new  trial  must  be  in  writing,  and  must  be  filed  at  the  term 

at  which  the  finding  or  verdict  is  rendered. 
Evidence. — Nunc  Pro  TSme  Entry. — A  nunc  pro  tune  entry  of  record,  made 

upon  proper  notice  and  evidence,  is  competent  evidence  of  the  facts  it 

recites. 

From  the  Orange  Circuit  Court. 

J.  W.  Buskirk  and  H.  C.  Duvcan,  for  appellants. 

W.  W.  Spencer^  8.  K.  Wolfe  and  A.  StephenSy  for  appellee. 

Pebeiks,  J. — Suit  upon  a  guardian's  bond,  dated  and  ap- 
proved on  the  4th  day  of  June,  1868,  signed  by  Luke  B. 
Cogswell,  principal,  and  Thomas  Hunt  and  Henry  H.  Pol- 
Bon,  sureties,  and  conditioned,  "that,  as  the  above  bound 
Luke  B.  Cogswell,  guardian  of  the  minor  heirs  of  Stephen 
Foster,  deceased,  has  been  ordered  by  the  court  of  common 
pleas  of  Orange  county  to  sell   all  the  real  estate  of  the 

said ;  now,  if  the  said  Luke  B.  Cogswell 

will  faithfully  discharge  the  duties  of  his  trust  according  to 
law,  then  the  above  obligation  to  be  void,  else  to  remain 
in  full  force  in  law." 

Said  bond  was  operative  as  security  for  the  acts  of  said 
Cogswell,  as  guardian,  till  the  29th  day  of  January,  1872, 
at  which  date  he,  under  the  provisions  of  law  therefor, 
filed  a  new  bond. 

It  is  alleged  in  the  complaint,  "  that  said  bond  is  infor- 
mal, in  omitting  from  the  condition  upon  which  the  same 
shall  become  void  the  words,  *  and  the  faithful  payment 
and  accounting  for  all  moneys  arising  from  such  sale,  ac- 
cording to  law.' "  It  is  also  averred,  that  said  bond  was 
"  duly  approved." 

The  breaches  of  the  bond,  averred  in  the  complaint  to 
have  been  committed,  are  : 
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"  Ist.  That,  between  the  date  when  said  bond  w^as  exe- 
cuted, and  said  29tli  day  of  January,  1872,  said  guardian 
failed  to  loan  said  money,  as  he  had  the  opportunity  of  do- 
ing, to  solvent  persons  with  solvent  surety,  so  as  to  cause 
the  same  to  accumulate  interest,  at  the  rate  of  ten  per  cent, 
per  annum,  thereby  losing,  and  damaging  said  wards'  estate 
in  the  sum  of,  five  thousand  dollars. 

"  2d.  That,  between  the  date  when  said  bond  was  exe- 
cuted and  the  29th  day  of  January,  1872,  when  sidd  new 
bond  was  filed  as  aforesaid,  said  Cogswell  converted 
the  whole  of  said  moneys  and  interest  derived  from  the 
sale  of  said  wards'  real  estate,  to  his  own  private  and  indi- 
vidual use. 

'*  8d.  That  said  Cogswell  has  not  faithfully  discharged 
his  duties  as  such  guardian,  with  reference  to  said  fund 
or  moneys  received  by  him  from  the48ale  of  said  real  estate, 
by  the  faithful  payment  and  accounting  for  the  same^  accord- 
ing to  law." 

A  demurrer  for  want  of  facts,  and  for  want  of  legal  ca- 
pacity in  the  relator  to  sue,  was  overruled,  and  exception 
entered.  The  relator  was  a  guardian  subsequently  ap- 
pointed to  succeed  the  guardian  sued. 

A  motion  was  made  to  strike  out  parts  of  the  complaint. 
It  was  overruled,  and  exception  entered.  But  no  bill  of 
exceptions  was  filed. 

At  the  succeeding  term,  the  cause,  by  agreement,  was 
tried  by  the  court,  and  a  finding  made  for  the  plaintiff,  in 
the  sum  of  two  thousand  and  sixty-six  dollars  and  thirty- 
eight  cents,  to  which  was  added  two  hundred  and  six  dol- 
lars and  sixty-two  cents,  and  the  cause  was  continued.  At 
the  next  term,  a  motion  for  a  new  trial  was  filed  and  over- 
ruled, and  judgment  entered  on  the  finding. 

Two  of  the  defendants  only.  Hunt  and  Poison,  appeal, 
and  they  assign  as  errors : 

1.  The  overruling  of  the  demurrer  to  the  amended 
complaint ; 
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2.    The  overruling  of  the  motion  for  a  new  trial ; 
8.    The  trying  of  said  cause  without  an  answer ; 

4.  The  rendering  of  judgment  in  said  cause  as  it  was 
rendered ; 

5.  The  judgment  rendered  was  erroneous ; 

6.  The  complaint  did  not  state  a  cause  of  action ; 

7.  "  The  judgment  of  the  said  Orange  Circuit  Court 
was  and  is  erroneous,  in  this,  to  wit,  that  there  was  no  ap- 
pearance for,  or  answer  filed  by,  Cogswell,  and  no  default 
was  taken  against  him  on  which  judgment  could  be  ren- 
dered ;  and  the  said  Hunt  and  Poison,  being  the  sureties 
only  of  Cogswell,  no  judgment  could  be  properly  rendered 
against  them." 

The  demurrer  to  the  complaint  was  correctly  overruled. 
The  complaint  contained  a  cause  of  action,  Colbum  v. 
The  StatCj  ex  rel.y  47  Ind.  810;  and  was  brought  by  the 
proper  relator.  2  R.  S.  1876,  p.  592,  sec.  18,  and  notes. 
Tt  was  not  attacked  by  motion  to  make  more  certain ;  and 
overruling  motions  to  strike  out  are  harmless  errors. 
Shanefelter  v.  Kenworthy^  42  Ind.  501. 

As  to  overruling  the  motion  for  a  new  trial. 

The  grounds  of  the  motion  were : 

1.  Refusal  of  the  court  to  strike  out  certain  items  of 
evidence ; 

2.  Permitting  the  plaintiff  to  attack  collaterally  the  re- 
ports of  Cogswell  as  guardian  ; 

8.  Admitting  certain  items  of  evidence ; 

4.  Errors  in  arriving  at  the  amount  charged  against  the 
defendant ; 

5.  The  finding  of  the  court  was  contrary  to  law  and  the 
evidence ; 

6.  The  finding  of  the  court  was  joint,  and  should  have 
been  several,  showing  the  amount  due  to  each  heir. 

Counsel  for  appellant,  in  their  brief,  insist  upon  the  sec- 
ond ground  for  a  new  trial ;  but  the  incorrectness  of  that 
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ground  is  established  by  the  case  of  Lowryy.  The  State^  exrel^ 
64  Ind.  421. 

He  also  claims,  that  the  court  erred  in  admitting  in  evv 
dence  a  certain  nunc  pro  tunc  record  entry.  That  entry 
was  made  on  due  notice,  upon  hearing  evidence,  by  the 
court,  and  we  see  no  reason  why  it  was  not  properly  ad» 
raitted  in  evidence.  No  objection  to  its  admission  appears 
to  have  been  pointed  out  to  the  court.  Many  other  objec- 
tions are  made,  but  they  are  met  by  the  later  decisions  of 
this  Qourt,  relative  to  the  rights,  duties  and  liabilities  of 
guardians.  Among  them,  Bescher  v.  The  State  ex  rel ,  63  Ind* 
302,  in  connection  with  the  cases  above  cited,  and  those  cited 
in  2  R.  S.  1876,  p.  585,  et  seq.^  under  the  title  of  guardian 
and  ward. 

As  to  the  other  errors  assigned,  we  briefly  notice  them, 

A  trial  by  agreement  of  parties,  without  an  issue,  is  a 
waiver  of  an  issue. 

The  complaint  states  a  cause  of  action.  Covey  v.  Nejff\ 
63  Ind.  391 ;  The  State,  ex  rel,  v.  Sanders,  62  Ind.  562 ;  Voris  v. 
The  State,  ex  rel.,  47  Ind.  345 ;  Hudson  v.  The  State,  ex  reLj 
54  Ind.  378. 

.  The  judgment  in  the  cause  was  properly  rendered.    2 
R.  S.  1876,  p.  592,  sec.  13,  note  2. 

Cogswell  has  not  appealed  from  the  judgment  against 
him,  and  the  sureties  made  no  such  objection  to  the  judg- 
ment or  its  rendition  against  them,  as  is  stated  in  the  sev- 
enth assignment  of  error.  No  available  error  Is  shown. 
Doherty  v.  Chase,  64  Ind.  73. 

But  we  have  already  spent  more  time  upon  this  case 
than,  in  the  state  of  the  record,  w^e  were  required  to.  As 
we  have  seen,  there  is  no  bill  of  exceptions  in  the  record, 
nor  is  the  motion  for  a  new  trial. 

A  motion  for  a  new  trial  in  civil  cases  must  be  in  writ- 
ing, and  must  be  filed  at  the  term  the  verdict  or  finding  of 
the  court  is  rendered  or  made.    2  R.  S.  1876,  p.  183; 


6S       8 


€  SUPREME  COURT  OP  INDIANA. 

John  Hftncock  Mutual  Life  Ins.  Co.  v.  Daly. 

Greenup  v.  Crooks^  50  Ind.  410 ;  Wilson  v.  Vance^  55  Ind. 
894 ;  Myers  v.  Jarboe,  56  Ind.  57  :  Hinkle  v.  Margerum^  50 
lud.  240. 

The  judgment  is  aflirmed,  with,  costs. 


John  Hancock  Mutual  Lifb  Ins.  Co.  v.  Daly. 

LiFB  Insurance  Policy. — AppUeaiion  for. — Answer  to  ^esti4m. — HabiU 
1158  507  of  Assured,—  Waiver. — In  the  application  for  a  policy  of  insurance  upon  his 

life,  the  applicant,  in  reply  to  the  double  question  ^'What  are  your  habits  in 
respect  to  the  use  of  intoxicating  liquors  ?  have  you  ever  used  intox- 
icating liquors  to  excess  7  "  answered  *'  temperate/'  whereupon  a  policy 
was  issued  to  him,  containing  a  clause  declaring  that  it  was  issued  "in  con- 
sideration of  the  representations  made  "  in  the  application,  "  on  the  faith 
of  which  this  policy  is  written,"  and  also  containing  a  condition,  that,  "  if 
any  of  the  *  answers  *  made  in  the  application  *  shall  be  found  in  any 
respect  untrue,  then  this  policy  shall  be  *  void."  An  action  having  been 
brought  upon  such  policy,  the  only  defence  relied  upon  was  that  such 
answer  of  "  temperate  "  was  false. 

Held^  that  the  answer  referred  only  to  the.  habits  of  the  applicant,  at  the 
time  the  application  was  made,  and  that  further  answer  to  such  question 
was  waived  by  the  company  by  issuing  the  policy. 

6amx. — Instrueticn. — Burden  of  Proof  .^EvUiefice.^It  was  proper  to  instruct 
the  jury  trying  such  cause,  that  the  only  issue  before  them  was  whether  or 
not  the  answer  was  true  when  made  :  that,  if  true,  they  should  find  for 
the  plaintiff,  but,  if  untrue,  for  the  defendant ;  that  evidence  of  previous  in- 
temperate habits  could  only  be  considered  in  determining  the  truth  of  the 
answer  when  made;  and  that  the  burden  of  proof  of  the  alleged  untruth 
was  upon  the  defendant. 

Samk. — Answers  to  Interrogatories. — Answers  to  interrogatories  put  to  the 
jury  in  such  case,  finding  that  the  habits  of  the  assured  were  ''temperate,"  at 
the  time  of  the  application,  though  previously  **  intemperate,"  support  a 
general  verdict  for  the  plaintiff. 

Samk. — Admissions  as  to  Previous  Habits. — Evidence, — Admissions  made  by 
the  assured,  previous  to  his  application,  that  he  was  then  intemperate, 
were  incompetent  evidence  under  the  issue  in  such  action. 

From  tlie  Marion  Superior  Court. 
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G.  H.  Ckapmun  and  U.  J.  Hammond^  for  appellant. 
F.  M.  Finch  and  J.  A,  Finchj  for  appellee. 

NiBLACK,  J. — This  was  an  action  by  Mary  A.  Daly, 
against  the  John  Hancock  Mutual  Life  Insurance  Com- 
pany, upon  a  life  policy  issued  to  her  late  husband,  Eugene 
Daly,  for  her  benefit. 

The  complaint  alleged,  amongst  other  necessary  aver- 
ments, that  Eugene  Daly  had  died  on  the  19th  day  of  Feb- 
ruary, 1877,  of  which  the  company  had  notice. 

The  application  of  the  said  Eugene  Daly,  for  the  policy 
in' suit,  was  made  on  the  2d  day  of  May,  1876,  and  con- 
tained, with  other  things,  the  following  stipulation,  "  and, 
as  the  basis  of  such  insurance,  make  the  following 
statements,  including  those  made  to  the  medical  examiner, 
which  it  is  hereby  mutually  agreed  shall  form  a  part  of  the 
contract  for  this  insurance."  Also  this  question  and 
answer  thereto : 

"11.  Are  you  aware  that  any  untrue  and  fraudulent 
answers  to  the  above  questions,  or  any  suppression  of  facts 
with  regard  to  your  health,  will  vitiate  the  policy  ? 

"Ans.    Yes." 

Such  application  also  contained  the  two-fold  question : 

"  What  are  your  habits  in  respect  to  the  use  of  intoxi- 
cating liquors  ?  Have  you  ever  used  intoxicating  liquors  to 
excess  ?  "    To  which  was  answered,  "  Temperate." 

The  policy  issued  as  above,  upon  this  application,  con- 
tained the  clause:  "in  consideration  of  the  represen- 
tations made  to  them  "  (the  company)  "  in  the  application  for 
this  policy,  on  the  faith  of  which  this  policy  is  written,"  and 
the  condition, "  if  any  of  the  statements,  answers  or  decla- 
rations made,in  the  application  for  this  policy, shall  be  found 
in  any  respect  untrue,  then  this  policy  shall  be  null  and  void, 
w^hich  application  is  hereby  referred  to,  and  made  a  part 
of,  this  policy." 

The  defendant  answered,  setting  up,  in  connection  with 
other  matters  in  defence,  that,  at  the  time  the  application 
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for  the  policy  sued  on  was  made,  to  wit,  the  2d  day  of 
May,  1876,  the  said  Eugene  Daly  was  a  man  of  intemperate 
habits  in  respect  to  the  use  of  intoxicating  liquors. 
Wherefore  it  was  alleged,  that  said  policy  was  null  and 
void. 

Issue  being  joined,  the  cause  was  submitted  at  special 
term  to  a  jury  for  trial,  and  the  jury  returned  a  general 
verdict,  together  with  answers  to  special  interrogatories 
submitted  to  them,  as  follows : 

"  We,  the  jury,  find  for  the  plaintiff,  and  assess  her  dam- 
ages at  two  thousand  and  seventy  dollars. 

"  Robert  B.  Barbee,  Foreman." 

"  The  jury  also  at  this  time  return  the  following  answers 
to  interrogatories  propounded  by  plaintiff: 

"Were  not  the  habits  of  Eugene  Daly  with  respect 
to  the  use  of  intoxicating  liquors  at  the  time  the  policy 
in  suit  was  applied  for,  temperate  ? 

"  Answer.    Yes.  Robert  B.  Barbee,  Foreman." 

"And  the  jury  also  at  this  time  return  the  following  an- 
swers to  interrogatories  propounded  by  the  defendant : 

*^^^  ^^^  ^^L  ^^^  ^^^  ^j^ 

^^«  ^^%  ^^^  ^^^  ^^^  ^^^ 

"  Ist.  Was  Eugene  Daly"  (the  insured  in  the  policy  in 
suit)  "  in  the  habit,  at  and  before  the  2d  day  of  May, 
1876,  of  getting  on  sprees  from  the  excessive  use  of  intoxi- 
cating liquor? 

"Ans.  Yes,  before;  but,  at  time  of  application,  tem- 
perate. 

"  2d.  What  were  the  habits  of  Eugene  Daly,  at  and  be- 
fore the  2d  day  of  May,  1876,  in  respect  to  the  use  of  in- 
toxicating liquor  ? 

" Ans.  In  the  habit  of  using  liquors ;  but,  at  time  of  aj^ 
plication,  temperate. 

"  8d.  Was  not  Eugene  Daly,  at  and  before  the  2d  day  of 
May,  1876,  in  the  habit  of  using  intoxicating  liquors  in- 
temperately  ? 
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*•  Ans.    He  was ;  but,  at  time  of  application,  temperate. 

"  4th.  Had  not  Eugene  Daly,  before  the  2d  day  of 
May,  1876,  used  intoxicating  liquors  to  excess? 

**Ans.     Occasionally  he  did. 

"  5th.  Had  not  Eugene  Daly,  before  the  2d  day  of  May, 
1876,  used  intoxicating  liquors  intemperately  ?  " 

^^Ans.    At  times  he  did. 

"  Robert  B.  Barbee,  Foreman." 

Thereupon  the  defendant  moved  for  judgment  in  its 
favor  upon  the  answers  of  the  jury  to  the  special  in- 
terrogatories above  set  out,  notwithstanding  the  general 
verdict,  but  that  motion  was  overruled. 

The  defendant  then  moved  for  a  new  trial,  but  that  mo- 
tion was  also  overruled,  and  judgment  was  rendered  in 
favor  of  the  plaintiff,  upon  the  general  verdict. 

The  defendant  appealed  to  the  general  term  of  the  court 
below,  where  the  judgment  at  special  term  was  afSlrmed. 

Objections  are  urged  here : 

1.  To  the  instructions  given  to  the  jury  upon  the  trial ; 

2.  To  the  refusal  of  the  court  to  render  judgment  in 
favor  of  the  appellant,  upon  the  answers  of  the  jury  to  the 
special  interrogatories  submitted  to  them  ; 

3.  To  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict of  the  jury. 

On  the  trial,  the  only  question  really  in  controversy  was 
as  to  what  were  the  habits  of  Eugene  Daly  in  respect  to 
the  use  of  intoxicating  liquors,  on  the  2d  day  of  May,  1876, 
the  date  of  his  application  for  the  policy  in  suit,  and  there 
w^as  evidence  tending  to  show,  that,  during  several  years 
previous  to  that  time,  he  had,  at  least  occasionally,  used  in- 
toxicating liquors  to  excess. 

At  the  proper  time  the  court,  upon  its  own  motion,  in- 
structed the  jury,  that — 

"  The  sole  question  of  fact,  whiah  is  submitted  for  your 
determination,  is,  was  the  answer,  '  temperate,'  made  by 


10  SUPREME  COURT  OP  INDIANA. 


John  Hancock  Mutual  Life  Ins.  Co.  v.  DaJy. 


Eugene  Daly,  on  the  2d  day  of  May,  1876,  to  the  question 
in  the  application  for  insurance,  *  What  are  your  habits 
in  respect  to  the  use  of  intoxicating  liquors?'  a  true  or 
false  answer.  If  the  answer  was  true,  you  should  find  for  the 
plaintiff';  if  it  was  untrue,  you  should  find  for  the  de- 
fendant. The  language  of  the  question,  and  also  the  answer 
made,  is  to  be  considered  as  used  in  the  common  and  ordi- 
nary sense.  The  words  referred  to  have,  as  here  used,  no 
technical  or  extraordinary  meaning.  You  will  therefore 
consider  the  testimony  before  you,  with  this  sole  inquiry 
in  view. 

"  The  burden  of  proof  is  on  the  defendant  to  establish,  by 
a  preponderance  of  the  evidence,  that  the  answer  to  the 
question  was  untrue. 

"  The  evidence  before  you,  respecting  the  use  by  Daly 
of  intoxicating  liquors  prior  to  the  date  of  the  application, 
is  to  be  considered  solely  for  the  purpose  of  enabling  you 
to  determine  whether  at  that  date  Daly  was  of  temperate 
habits  in  respect  to  such  use ;  and  it  is  for  you  to  say 
what  bearing  such  evidence  may  have  in  relation  to  that 
inquiry." 

Some  criticisms  are  made  upon  the  phraseology  of  the 
last  clause  of  these  instructions,  but  in  our  judgment  no 
valid  objection  has  been  shown  to  that  clause  or  to  any 
portion  of  the  instructions.  These  instructions  appear  to 
us  to  have  fairly  presented  the  law,  as  applicable  to  the  evi- 
dence as  it  went  to  the  jury.  We  see  nothing  in  them  of 
which  the  appellant  has  reason  to  complain. 

Neither  do  we  see  any  thing  in  the  answers  of  the  jury  to 
the  special  interrogatories,  which  impresses  us  as  inconsist- 
ent wnth  the  general  verdict.  In  all  their  answers  to  these 
interrogatories,  the  jury  tenaciously  adhered  to  their  con- 
clusion, that,  at  the  time  of  his  application  for  the  policy 
upon  his  life,  Eugene  Daly  was  a  man  of  temperate  habits, 
with  reference  to  the  use  of  intoxicating  liquors,  and  that 
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conclusion  was  in  harmony  with  and  supported  the  general 
verdict. 

The  second  clause  of  the  two-fold  question,  embraced  in 
the  application  and  addressed  to  the  said  Eugene  Daly,  as 
above  set  out  in  this  opinion,  had  reference  to  his  previous 
habits,  but  an  answer  to  that  branch  of  the  question  seems 
to  have  been  designedly,  and  was  in  effect,  waived  by  the 
appellant. 

Whatever,  therefore,  the  jury  may  have  found  in 
relation  to  such  previous  habits  of  the  said  Daly,  was 
irrelevant  and  immaterial  to  the  real  issue  in  the 
cause,  and  could  not  be  used  to  antagonize  the  general 
verdict. 

The  evidence  took  a  very  wide  range  as  to  the  time 
covered  by  it,  and  was  in  many  respects  conflicting.  We 
can  not  say  that  the  case  is  an  entirely  satisfactory  one 
upon  the  evidence.  But  there  was  evidence  fairly  tending 
to  sustain  the  conclusion  reached  by  the  jury.  Under  such 
circumstances,  we  can  not  enter  into  an  estimation  of  the 
apparent  weight  of  the  evidence,  for  the  purpose  of  review- 
ing the  action  of  the  jury.  The  Mutual  Benefit  Life  Ins. 
Co.  V.  Cannon,  48  Ind.  264. 

TTpon  the  trial  the  appellant  propounded  to  one  of  the 
witnesses  the  following  question  : 

*^  I  will  ask  you  if  you  did  not,  a  great  many  times,  talk 
to  him  (Daly)  about  his  habits  of  drinking,  and  tell  him 
he  must  quit,  or  you  would  discharge  him,  and  if  he  did 
not  confess  to  you  that  he  had  drunk  too  much,  and 
promise  to  quit  ?  " 

The  court  refused  to  permit  the  witness  to  answer  this 
question,  and  we  see  no  error  in  such  refusal.  Waiving 
all  other  objections  to  the  question,  it  was  too  indefinite 
and  uncertain  as  to  the  time  of  the  supposed  conversations 
inquired  about. 

Another  witness,  a  physician,  testified  upon  the  trial,  in 
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substance,  that,  probably  a  year,  and  possibly  two  years, 
before  the  policy  sued  on  was  issued,  Eugene  Daly  con- 
sulted him  as  to  his,  Daly's,  physical  condition,  seemingly 
suftering  at  the  time  from  a  nervous  prostration  brought 
on  by  a  too  free  use  of  alcoholic  stimulants. 

The  appellant  then  asked  the  witness  to  "  state  what,  if 
any  thing,  he,  Daly,  said  in  this  conversation  he  had  with 
you,  as  to  his  seeing  things." 

The  court  also  refused  to  permit  the  witness  to  answer 
that  question,  and  we  can  not  say  that  the  court  erred  in 
80  refusing.  The  time  at  which  the  conversation  referred 
to  occurred  was  too  remote,  from  the  time  of  Daly's  appli- 
cation for  the  policy  of  insurance,  to  render  such  conver- 
sation either  imperatively  or  necessarily  admissible  in  evi- 
dence under  the  issue  submitted  to  the  jury.  We  have  not 
considered  whether  the  question  might,  or  might  not,  have 
been  a  proper  one  under  other  and  different  circumstances^ 
as  such  an  inquiry  was  not  necessary  to  a  proper  decision 
of  this  case. 

In  our  opinion  no  sufficient  reason  has  been  assigned  for 
a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Hyatt  v.  Clements. 

New  Trial. — Cause. — Assignment  of  Error, — Practice. — Error  which  iB 
merely  cause  for  a  new  trial  can  not  properly  be  assigned  as  error,  in  the 
Supreme  Court,  on  appeal. 

Open  and  Close. — Burden  of  Proof — Promissory  Note. — Ailomeys  Fees. 
— Pleading. —In  an  action  upon  a  promissory  note  containing  a  stipulation 
for  a  reasonable  attorney's  fee,  wherein  the  complaint  demanded  a 
certain  sum,  alleged  to  be  reasonable,  as  the  attorney's  fee,  the  defendant, 
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fi>r  the  purpose  of  obtaining  the  right  to  open  and  close  the  cause,  in  which 
he  had  otherwise  set  up  affirmative  defences  only,  answered  admitting 
that  the  plaintiff  was  entitled  to  recover,  as  an  attorney's  fee,  a  sum  bear- 
ing  the  same  proportion  to  the  amount  otherwise  recovered,  as  the  sum  de- 
manded therefor  hore  to  the  total  amount  of  the  note,  on  its  face,  at 
the  commencement  of  the  action. 

HeULf  on  demurrer,  that  the  answer  is  insufficient,  that  the  burden  of  proof  is 
upon  the  plaintiff,  and  that  he  is  entitled  to  the  open  and  close. 

SuFBEMK  Court. — ObjeeHon  to  Evidence. — Record. — New  Trial.— PracHee. 
— ^Where  the  record,  on  appeal,  does  not  show  that  the  grounds  of  an 
ohjection  made  to  the  admission  of  evidence  were  stated  to  the  court 
where  it  was  made,  it  will  not  he  considered  hy  the  Supreme  Court. 

Sjlmx. — Truth  of  Error  Alleged— Bill  of  Exceptions.— "Where  the  truth  of 
matter  alleged  as  cause  for  a  new  trial  does  not  appear  by  a  hill  of  excep- 
tions, the  Supreme  Court  will  not  consider  it. 

Payment. — Applieoiion  of — Promisaory  Notes  Maturing  at  Different  Times. 
— Statute  of  Limitations. — Credibility  of  Witness. — Instruction.  —  In  an 
action  hy  the  payee,  against  the  maker,  on  several  promissory  notes  ma- 
turing at  different  times,  wherein  the  defendant  alleged  and  testified 
that  he  had  paid  the  note  which  bad  first  matured  to  the  plaintiff's  hus- 
band, on  her  request,  the  court,  in  its  instructions  to  the  jury  as  to  the 
application  of  certain  other  payments  made  to  the  plaintiff,  instructed 
them,  that,  if  they  did  not  believe  that  such  note  had  heen  paid,  and  if  no 
application  of  such  other  payments  had  been  made  hy  either  party,  they 
should  he  first  applied  on  that  note. 

Held,  the  jury  possibly  disbelieving  such  witness,  that  the  instruction  was 
proper. 

Same. — Money  Paid  to  Third  Person^  on  Request. — It  appearing  from  the 
evidence  in  such  action,  that  the  defendant  was  surety  on  a  claim  against 
the  estate  of  the  payee's  deceased  husband,  of  which  she  was  the  admin- 
istratrix, and  that  he  was  entrusted  by  her  with  the  assets  and  business  of 
such  estate,  it  was  proper  to  instruct  the  jury,  in  relation  to  a  payment 
which  the  defendant  alleged  and  testified  he  had  made,  out  of  the  notes  in 
suit,  on  her  request,  upon  such  claim  against  the  decedent,  that  it  was  in- 
cumhent  upon  the  defendant  to  establish,  by  a  preponderance  of  the  evi- 
dence, that  such  request  was  to  make  the  payment  out  of  money  owing  to 
her  individually. 

Same. — Land  Purchased  by  Maker,  on  Payee* s  Request^^^Trusis. — ^Where,  in 
such  case,  the  defendant  sought  to  ohtain  a  credit  on  the  notes  for  money 
alleged  to  have  heen  paid  hy  him,  on  the  request  of  the  plaintiff,  for  lands 
purchased  by,  and  conveyed  to,  the  defendant,  for  the  plaintiff,  the  court  in- 
structed the  jury,  that,  if  such  purchase  was  made  pursuant  to  an  agreement 
that  the  defendant  should  take  the  conveyance  in  his  own  name,  and  pay 
for  the  same  out  of  the  money  he  owed  the  plaintiff,  such  payment  should 
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be  credited  on  the  notes  as  of  the  date  it  was  made,  but  that,  it  the  purchase 
was  made  without  any  agreement  that  payment  therefor  should  be 
made  out  of  the  money  owing  to  the  plaintiff,  or  without  her  request, 
knowledge  or  consent,  or  an  unreasonable  time  after  such  request,  and 
without  notice  to  the  plaintiff,  it  should  not  be  allowed  as  a  credit. 

Heldy  that  the  instruction  was  proper. 

^MMTL.— Insiructionon  Failure  to  Answer  Interrogatories. — On  failure  of  a 
jury  to  answer  some  of  certain  interrogatories  the  court  explained  the  in- 
terrogatories and  directed  them  to  be  answered  fully,  '<  even  if  it  required 
a  re-examination  of  the  whole  case,  and  had  the  effect  to  change  their 
general  verdict." 

Held  that  the  instruction  was  proper. 

6am E. — Failure  to  Except —  Waiver. — A  failure  to  except  to  the  giving  of  an 
instruction,  at  the  time  it  is  given,  waives  all  objection  thereto. 

From  the  Pike  Circuit  Court. 

W.  jR.  Gardiner  and   W.  Armstrong^  for  appellant. 
J,  H.  O'NeaU  and  D.  J.  Heffron^  for  appellee. 

HowK,  C.  J. — This  was  an  action  by  the  appellee,  as 
plaintiff,  against  the  appellant,  as  defendant,  to  recover  the 
amount  alleged^to  be  due  on  two  promissory  notes. 

The  appellee's  complaint  was  in  two  paragraphs,  each  of 
which  counted  upon  a  different  note.  The  notes  were 
both  executed  by  the  appellant,  and  were  payable  to  the 
appellee. 

In  the  first  paragraph  of  her  complaint,  the  appellee 
sued  on  a  note  for  forty -five  hundred  dollars,  dated  January 
28th,  1868,  payable  one  day  after  date,  without  relief,  etc., 
with  ten  per  cent,  interest  from  date,  and  containing  a  stip- 
ulation, that,  "  If  this  note  should  be  collected  by  suit,  the 
judgment  shall  include  the  reasonable  fee  for  plaintiff 's  at- 
torney. The  appellee  averred  in  said  paragraph,  interalia^ 
that  a  reasonable  fee  for  her  attoruej^s  was  five  hundred 
dollars,  which  she  asked  might  be  included  in  her  judg- 
ment. 

The  note  sued  upon  in  the  second  paragraph  of  the 
complaint  was  for  two  hundred  dollars,  dated  May  19th, 
1857,  and  payable  on    or  before   the   25th   day  of  De* 
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eember  next,  to  the  appellee,  by  her  then  name  of 
Glenn  McJunkins,  "  without  regard  to  stay  or  value 
laws." 

The  action  was  commenced  in  the  Daviess  Circuit  Court, 
but  afterward,  on  the  appellant's  application,  the  venue 
thereof  was  changed  to  the  court  below. 

The  appellant  answered  in  six  paragraphs,  to  the  first 
five  of  which  paragraphs  the  appellee  replied  in  four  par- 
agraphs, the  first  of  which  was  a  general  denial. 

On  the  appellant's  motion,  the  court  struck  out  the 
third  paragraph  of  reply,  and  to  the  fourth  paragraph  of 
said  reply  the  appellant's  demurrer  was  sustained  by  the 
court. 

The  appellee  demurred  to  the  sixth  paragraph  of  the 
answer,  upon  the  ground  that  it  did  not  state  facts  sufii- 
cient  to  constitute  a  defence  to  her  action,  which  demurrer 
was  sustained  by  the  court,  and  to  this  decision  the  fitppel- 
lant  excepted. 

The  issues  joined  were  tried  by  a  jury,  and  a  general 
verdict  was  returned  for  the  appellee,  assessing  her  dam- 
ages in  the  sum  of  five  thousand  three  hundred  and  forty- 
three  dollars  and  ninety-five  cents,  and  her  attorneys'  fee 
in  the  sum  of  one  hundred  and  eighty-three  dollars  and 
sixty  cents.  With  their  general  verdict,  the  jury  also  re- 
turned into  court  their  special  findings  on  particular  ques- 
tions of  fact,  submitted  to  them  by  the  parties,  under  the 
direction  of  the  court;  but,  as  there  was  no  motion  for 
judgment  on  these  special  findings,  we  need  not  set  them 
out  in  this  opinion. 

The  appellant's  motion  for  a  new  trial  was  overruled, 
and  to  this  ruling  he  excepted  and  appealed  to  this  court. 

The  appellant  has  properly  assigned,  as  errors,  the  fol- 
lowing decisions  of  the  circuit  court : 

1.  In  sustaining  the  appellee's  demurrer  to  the  sixth 
paragraph  of  his  answer ;  and, 

2.  In  overruling  his  motion  for  a  new  trial. 
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The  appellant  has  also  assigned,  as  errors,  a  number  of 
.causes  for  a  new  trial.  But  causes  for  a  new  trial,  as  we 
have  often  decided,  are  not  properly  assignable  as  errors ; 
and,  when  thus  assigned,  they  present  no  questions  for 
our  decision.  Buskirk  Prac,  p.  126,  and  authorities  cited ; 
Freeze  v.  DePuy,  57  Ind.  188;  and  Walls  v.  The  Anderson^ 
etc.j  R.  It.  Companyy  60  Ind.  56. 

1.  In  the  sixth  paragraph  of  his  answer,  the  appellant, 
for  answer  to  so  much  of  the  first  paragraph  of  the  appel- 
lee's complaint  as  related  to  her  attorney's  fees,  said  that 
the  amount  demanded  for  that  purpose  was  six  and  two- 
thirds  per  cent,  of  the  full  amount  of  said  note  to  the  date 
of  the  filing  of  said  paragraph,  to  wit.  May  26th,  1876, 
which,  the  appellee  averred,  was  due  and  unpaid ;  and  the 
appellant  admitted,  that,  as  to  whatever  sum  might  be 
found  due  the  appellee,  the  said  per  centum  thereof,  or  a 
sum  in  the  same  proportion  as  five  hundred  dollars  was  to 
the  full  amount  of  said  note,  was  a  reasonable  fee  for  the 
appellee's  attorneys. 

In  discussing  the  sufficiency  of  this  paragraph  of  answer, 
the  appellant's  learned  attorneys,  in  their  brief  of  this  cause 
in  this  court,  make  use  of  this  language  :  "  It  may  be  ob- 
served, that  this  plea  was  intended  for  the  double  purpose 
of  avoiding  the  necessity  of  testimony  to  prove  the  value 
of  the  attorney's  foes,  and  thereby  to  secure  to  appellant 
the  right  of  the  burthen,  and  to  open  and  close  on  the 
trial."  This  latter  purpose,  we  may  fairly  assume,  without 
injustice  to  the  appellant  or  his  counsel,  was  the  control- 
ling one  which  prompted  the  filing  of  this  sixth  paragraph 
of  answer.  It  seems  to  us  that  the  paragraph  was  bad  for 
any  purpose,  and  that  the  appellee's  demurrer  thereto  was 
correctly  sustained.  So  far  as  the  attorney's  fees  were 
concerned  the  appellee  did  not  seek  to  recover  a  percent- 
age on  any  sum,  but  she  alleged,  that  the  fees  were  reason- 
ably worth  the  gross  sum  of  five  hundred  dollars.  In  a 
litigated  case,  where  the  amount  of  the  recovery  is  uncer- 
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tain,  a  percentage  on  such  amount  is  not  a  reliable  crite- 
rion  for  the  measurement  of  a  reasonable  attorney's  fee. 
The  appellee  had  the  right  to  aver,  and  to  prove  the  aver- 
ment if  not  admitted,  that  a  reasonable  attorney's  fee 
would  be,  without  regard  to  the  amount  of  recovery,  the 
sum  of  five  hundred  dollars.  The  admission  as  to  the 
attorney's  fees,  in  the  sixth  paragraph  of  the  appellant's 
answer,  was  bused  upon  a  rule  which  the  appellee  had  not 
adopted  in  her  complaint,  and  which  neither  the  court  nor 
the  appellant  could  require  her  to  adopt.  Under  the  alle- 
gations of  her  complaint,  the  appellee  had  the  burthen  of 
the  issue  to  prove  that  the  fees  of  her  attorneys  were  rea- 
sonably worth  the  sum  of  five  hundred  dollars ;  and  an  ad- 
mission by  the  appellant,  that  a  certain  percentage  on  the 
amount  of  the  recovery  would  be  a  reasonable  attorney's 
fee,  is  not  such  an  admission  of  the  allegations  of  the  com- 
plaint, as  would  relieve  the  appellee  from  the  burthen  of 
proof.  This  point  is  settled  adversely  to  the  appellant's 
position,  and  we  think  correctly  so,  in  the  case  of  Camp  v. 
Brown,  48  Ind.  575. 

In  our  opinion,  the  cqurt  did  not  err  m  sustaining  the 
appellee's  demurrer  to  the  sixth  paragraph  of  the  appel- 
lant's answer. 

2.  In  his  motion  for  a  new  trial  of  this  action,  the  ap- 
pellant has  assigned  many  causes  therefor,  consisting 
chiefly  of  alleged  errors  of  law,  occurring  at  the  trial.  We 
will  consider  such  of  these  causes  for  a  new  trial  as  the 
appellant's  counsel  have  presented  and  discussed  in  their 
well  considered  brief  of  this  cause  in  this  court.  In  so 
doing,  we  will  take  up  these  causes  in  the  same  order  in 
which  counsel  have  presented  them. 

On  the  trial  of  the  cause,  the  appellant  moved  the  court 
for  leave  to  make  the  opening  statement  to  the  jury,  and 
the  opening  and  closing  arguments,  and  to  assume  the  bur- 
VoL.  LXV.— 2 
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then  of  the  issues,  which  motion  was  overruled  "by  the  court, 
and  to  this  ruling  he  excepted. 

What  we  have  said  in  relation  to  the  insufficiency  of  the 
sixth  paragraph  of  the  answer  is  decisive  of  the  question 
now  under  consideration.  The  appellee,  as  we  have  seen, 
had  the  burthen  of  the  issues,  and  it  followed  therefrom, 
that  she  had  the  right  to  open  and  close  the  case  to  the 
jury.  This  is  settled  law  in  this  State,  both  under  the 
practice  act  and  by  the  decisions  of  this  court  2  R.  S. 
1876,  p.  166,  sec.  824 ;  Tull  v.  David,  27  Ind.  377  ;  Hamlyn 
V.  Nesbity  87  Ind.  284 ;  and  Heilman  v.  Shankhn,  60  Ind. 
424.  The  appellant's  motion  was  correctly  overruled. 

On  the  trial,  the  appellee  was  a  witness  in  her  own  be- 
half; and,  while  on  the  witness  stand,  her  counsel  asked  her 
this  question : 

"  State  whether,  at  any  time,  you  gave  Mr.  Hyatt  any 
authority  to  pay  the  Pearson  debt  ? " 

To  this  question,  we  le«arn  from  the  bill  of  exceptions, 
*'  tlie  defendant,  by  his  attorneys,  at  the  time  objected, 
which  objection  was  overruled  by  the  court,  to  which  said 
ruling  the  defendant  at  the  time  excepted,"  and  the  appellee 
was  allowed  to  answer  the  question.  The  record  fails  to 
show  that  the  appellant  stated  to  the  circuit  court  the 
grounds  of  his  objection  to  the  question.  In  such  a  case, 
the  rule  is  well  settled,  that  this  court  will  not,  on  appeal, 
consider  the  question  of  the  admissibility  of  the  evidence, 
nor  any  objections  here  to  its  admission.  Bishplivghofi 
V.  Bauer,  52  Ind.  519 ;  Rosenbaum  v.  Schmidt,  54  Ind.  231 ; 
and  McComiick  v.  Mitchell,  57  Ind.  248. 

The  next  point  presented  by  the  appellant's  counsel,  in 
argument,  arises  under  the  tenth  alleged  error  of  law  oc- 
(*urring  at  the  trial,  which  w^as  thus  stated  in  the  motion 
for  a  new  trial : 

"That  the  court  erroneously  required  defendant  to  insert, 
in  his  first  and  second  interrogatories,  the  words, '  out  of 
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money  coming  to  her  on  his  note,'  before  it  would  sabmit 
said  interrogatories  to  the  jury." 

Very  singularly,  as  it  seems  to  us,  the  bill  of  exceptions, 
which  to  us  imports  absolute  verity,  wholly  failed  to  show 
that  the  court  required  the  appellant  to  iusert  the  words 
mentioned,  m  either  of  said  interrogatories,  or  that  he  ob- 
jected to  any  such  requirement,  or  that  the  court  overruled 
any  such  objection,  or  that  he  excepted  to  any  such  ruling. 
In  so  far,  therefore,  as  this  alleged  error  of  law  is  concerned, 
the  motion  for  a  new  trial  is  not  sustained  by  the  bill  of 
exceptions.  In  this  court,  the  statement  of  facts,  in  a  mo- 
tion for  a  new  trial,  is  not  regarded  as  true,  unless  the  truth 
thereof  is  shown  by  a  bill  of  exceptions  properly  in  the 
record.  Skillen  v.  Skillen,  41  Ind.  122 ;  Hopkins  v.  The 
Greaisburg^  etc,  Turnpike  Co.,  46  Ind.  187 ;  Wiler  Y.Manleyj 
51  Ind.  169;  Graeter  v.  WUliams,  56  Ind.  461.  The  question 
discussed  by  counsel  is  not  shown  by  the  record,  and  there- 
fore is  not  properly  before  us. 

The  next  alleged  error,  complained  of  by  the  appellant's 
attorneys,  in  this  court,  was  the  instructions  of  the  circuit 
court  to  the  jury  trying  the  cause.  There  were  four  of 
these  instructions,  and  to  each  of  them  the  record  shows 
that  the  appellant  objected  and  excepted.  We  will  briefly 
consider  these  instructions,  and  the  objections  of  counsel 
thereto,  in  the  order  in  which  they  were  given. 

The  first  instruction  was  as  follows : 

"  1.  If  you  believe  from  the  evidence,  that  the  smaller  of 
the  notes  sued  on  had  not  been  paid  to  R.  A.  Clements,  in 
his  lifetime,  with  plaintiff's  knowledge  or  consent,  and 
that  the  defendant  gave  no  dire'^^tions  that  the  payments 
made  to  the  plaintiff'  should  be  applied  on  the  large  note, 
and  the  payments  made  were  not  applied  by  the  plaintiff, 
then  you  should  apply  so  much  of  the  first  payments  made 
by  the  defendant,  as  will  be  sufficient,  to  pay  the  said  small 
note,  it  being  the  older  of  the  two,  and  sooner  barred  by 
the  statute  of  limitations." 
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The  objection  of  counsel  to  this  instruction  is,  "  that 
there  was  no  evidence  in  the  case  that  tends  to  show  that 
the  small  note,  or  any  part  of  it,  was  ever  paid  in  any  other 
way,  except  as  stated  in  the  testimony  of  the  appellant." 
This  objection,  if  such  it  may  be  termed,  is  not  well  taken. 
It  is  true  that  the  appellant  had  testified  to  his  payment 
of  "the  smaller  note,  in  cash,  JIOO.OO,  and  the  residue  in 
building  material,  in  the  lifetime  of  appellee's  husband, 
R.  A.  Clements,  and  at  no  other  time  and  in  no  other 
way."  If  the  jury  believed  this  testimony  of  the  appel- 
lant, then  the  smaller  note  was  paid  and  out  of  the  case. 
But  the  jury  might  not  believe  the  appellant's  testimonv 
on  this  point ;  and  therefore  it  was  right  and  proper  for 
the  court,  as  it  seems  to  us,  to  instruct  the  jury,  if  they 
believed  that  the  smaller  note  had  not  been  paid  to  R.  A. 
Clements,  in  his  lifetime,  and  payments  had  been  made, 
without  directions  by  the  appellant  as  to  their  application, 
and  without  application  by  the  appellee,  how  tliey,  the 
jury,  should  appropriate  or  apply  the  payments  thus 
made,  upon  the  notes  in  suit.  The  objection  of  the 
appellant's  attorneys  to  the  first  instruction  of  the  court, 
in  our  opinion,  was  not  well  taken,  and  was  properly 
overruled. 

The  second  instruction  of  the  court  to  the  jury  was  as 
follows : 

"2.  If  you  believe  from  the  evidence,  that  the 
defendant  has  not  made  out,  by  a  preponderance  of  the 
evidence,  that  the  plaintiff  had  requested  him  totpay  the 
Pearson  claim  out  of  her  money,  then  you  should  find  for 
the  plaintiff  on  defendant's  plea  involving  that  issue,  and 
should  answer  the  first  interrogatory,  propounded  by  the 
defendant,  in  the  negative ;  but,  if  you  should  find  that 
the  plaintiff  requested  the  defendant  to  pay  the  amount 
due  from  Richard  A.  Clements,  as  commissioner  in  the 
Pearson  partition  suit,  out  of  her  money,  then  you  should 
find  for  the  defendant  upon  that  issue,  and  allow  the 
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amount  paid  by  Hyatt  as  a  credit  upon  the  note,  as  of  the 
date  it  was  paid  by  him,  and  should  answer  said  interrog- 
atory in  the  affirmative." 

The  only  objection  urged  by  the  appellant's  counsel  to 
this  instruction  is,  that  it  in  substance  informed  the  jury, 
that  the  mere  verbal  request  by  the  appellee  of  the  appel- 
lant, that  he  would  pay  the  Pearson  claim  against  her  de- 
ceased husband's  estate,  would  not  subject  her  to  a  per- 
sonal liability  for  the  amouilt  of  such  payment,  unless  she 
had  requested  that  it  should  be  made  '*  out  of  her  money" 
in  the  appellant's  hands.  There  was  no  error  in  this  in- 
struction; but  it  seems  to  us  to  have  been  eminently  just, 
right  and  proper.  The  appellant  was  the  step-father  of 
the  appellee,  had  become  such  when  she  was  a  tender  in- 
fant of  but  three  years  of  age,  and  had  reared  her  from 
infancy  to  womanhood.  When  bereft  of  her  husband,  it 
was  natural  that  the  appellee  should  turn  to  the  appellant, 
the  only  father  she  had  ever  known,  for  counsel,  advice 
and  assistance.  She  loaned  him  her  money,  and  received 
therefor  his  note,  described  in  the  first  paragraph  of  her 
complaint.  She  became  the  administratrix  of  the  estate 
of  her  deceased  husband;  but  the  evidence  showed  that 
she  entrusted  the  business  and  assets  of  said  estate  to  her 
father,  the  appellant.  The  Pearson  claim  was  not  a  claim 
against  the  appellee  personally,  but  only,  if  at  all,  in  her 
fiduciary  or  representative  character  of  administratrix. 
While  this  is  so,  it  appears  from  the  record,  that  the 
claim  in  question  was  4  personal  claim  or  demand  against 
the  appellant,  as  the  surety  of  the  decedent,  Kichard  A. 
Clements.  Under  such  circumstances,  it  seems  to  us,  that, 
if  the  appellee  requested  the  appellant  to  pay  the  Pearson 
claim,  the  presumption  would  be,  the  contrary  not  appear- 
ing, that  the  request  was  made  by  her,  as  administratrix. 
We  are  clearly  of  the  opinion,  that  the  appellee  ought  not 
to  have  been  chargeable  with,  or  responsible  for,  the 
amount  paid  by  the  appellant,  in  discharge  of  the  Pearson 
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clainiy  unless  and  until  it  had  been  shown  by  a  preponder- 
ance of  the  evidence,  that  she  had  requested  such  payment 
to  be  made  out  of  her  own  money  in  the  appellant's 
hands. 

The  same  objection,  and  none  other,  is  presented  by  the 
appellant's  attorneys  to  the  fourth  instruction,  as  to  the 
second  instruction.  For  the  reasons  given,  we  tbink  that 
no  error  was  committed  by  the  court,  in  giving  the  jury 
the  said  two  instructions,  or  either  of  them. 

The  third  instruction  of  the  court  to  the  jury  was  as 
follows : 

"  3.  If  there  was  an  agreement  between  tlie  plaintiff 
and  defendant,  that  the  defendant,  Hyatt,  sboula  pur- 
chase the  strip  of  land  from  Wild  ridge,  and  pay  for  the 
same  out  of  the  money  of  the  plaintiff  and  take  the  deed 
in  his  own  name ;  if,  in  pjtrsuance  of  such  agreement,  he 
did  buy  the  land  and  pay  for  the  same  out  of  the  money 
due  the  plaintiff,  and  took  a  deed  in  his  own  name ;  then 
he  would  hold  the  land  in  trust  for  the  plaintiff,  and  she 
would  be  the  equitable  owner,  and  would  be  chargeable 
with  the  amount  he  paid  for  the  land,  and  you  should  al- 
low the  sum  paid,  as  a  payment  on  the  note,  as  of  the  date 
it  was  paid  by  Hyatt;  but,  if  there  was  simply  a  request 
by  the  plaintiff  of  the  defendant  to  buy  the  strip  of  land, 
and  no  agreement  that  it  should  be  paid  for  out  of  the 
money  of  the  plaintiff',  and  that  Hyatt  should  take  the 
deed  in  his  own  name,  and  thereafter  Hyatt  did  buy  the 
land  and  take  the  deed  in  his  own  name,  she  could  not  be 
compelled  to  take  a  deed  from  him  now  ;  and  in  that  event 
you  could  not  allow  the  amount  so  paid  as  a  credit  on 
plaintift''8  note ;  or,  if  there  was  a  request  by  the  plaintiff 
for  the  defendant  to  buy  the  land,  even  though  you  might 
infer  that  the  request  was  to  pay  therefor,  out  of  money 
due  from  defendant  to  plaintiff,  if,  after  the  lapse  of  an 
unreasonable  length  of  time,  without  any  further  under- 
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fitanding  or  request  from  the  plaintiiF,  the  defendant  did 
buy  the  laud  and  take  the  deed  in  his  own  name,  in  that 
event  you  could  not  allow  the  amount  so  paid  as  a  pay- 
ment on  the  note.  If  Hyatt  paid  for  the  lot  and  took  the 
deed  in  his  own  name  w^ithout  her  knowledge  or  consent, 
she  can  not  be  compelled  to  take  a  deed  from  him,  and 
allow  the  amount  paid  as  a  payment  bn  her  note." 

Of  this  instruction  the  appellant's  counsel  say :  "  We 
hardly  think  the  third  instruction  complained  of  states  the 
law  fairly  under  the  issues  of  this  case."  We  think  oth- 
erwise. It  seems  to  us,  that  the  instruction  contains  a 
full,  fjBur  and  correct  statement  of  the  law  applicable  to  so 
much  of  the  appellant's  defence  of  this  action  as  sought 
to  obtain  a  credit  on  the  notes  in  suit,  as  a  payment  to  the 
appellee,  or  to  charge  her,  by  way  of  set-oft*,  by  and  with 
the  amount  paid  by  the  appellant,  in  the  purchase  of  the 
Wildridge  strip  of  land.  If  the  appellee  was  properly 
chargeable  with  the  amount  paid  by  the  appellant,  in  the 
purchase  of  the  Wildridge  lot,  the  appellant  would  get 
credit  for  the  amount  so  paid,  under  the  instruction  of  the 
court,  \i^hether  it  was  pleaded  as  payment,  or  as  a  set-off 
for  money  paid  at  appellee's  request.  The  instruction  was 
applicable  alike  to  an  answer  of  set-off  or  a  plea  of  pay- 
ment ;  and  it  seems  to  us,  that  the  jury  could  not  have 
been  misled  nor  the  appellant  harmed  thereby. 

The  last  alleged  error,  complained  of  in  argument  by 
the  appellant's  attorneys,  relates  to  an  instruction  of  the 
court  to  the  jury,  after  they  had  retu'^ned  a  general  ver- 
dict and  answers  to  some  of  the  questions  of  fact  submit- 
ted to  them  by  the  parties.  It  appears  from  the  bill  of 
exceptions,  that  the  court  then  instructed  the  jury  as 
follows : 

"  That  they  had  failed  to  answer,  the  interrogatories 
propounded  by  the  plaintiff,  and  to  fully  answer  those  pro- 
pounded by  the  defendant;  and  after  explaining  said  inter- 
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rogatories,  the  court  stated  to  the  jury,  that  they  should 
answer  the  interrogatories  propounded  by  the  plaintiff,  and 
answer  fully  those  propounded  by  the  defendant;  then 
they  should  make  their  general  verdict  consistent  with 
their  answers  to  the  interrogatories,  even  if  it  required  a  re- 
examination into  the  whole  case,  and  had  the  effect  to  change 
their  general  verdict.'' 

It  is  very  certain,  we  think,  that  the  appellant  can  not 
complain,  in  this  court,  of  this  alleged  error;  for  the  record 
fails  to  show,  that  he  either  objected  or  excepted  to  the' 
action  or  instruction  of  the  circuit  court  in  the  prem- 
ises. In  section  343  of  the  practice  act,  it  is  provided, 
that  "  The  party  objecting  to  the  decision  must  except  at 
the  tim^  the  decision  is  made.''  2  R.  8.  1876,  p.  176.  And 
this  statutory  rule  of  practice  has  been  recognised,  and  fol- 
lowed by  tliis  court,  ever  since  the  adoption  of  our  code. 

In  Buskirk's  Practice,  p.  289,  it  is  said :  "  It  is  firmly 
settled  that  unless  an  exception  is  taken  and  entered  upon 
the  record  in  the  manner  prescribed  by  statute,  at  the 
time  the  decision  is  made  in  the  court  below,  the  objection 
is  waived,  and  the  record  presents  nothing  for  the  deter- 
mination of  the  Supreme  Court."  See,  also,  the  authori- 
ties there  cited. 

In  the  case  at  bar,  as  we  have  seen,  the  appellant  neither 
objected  nor  excepted,  at  the  time,  to  the  action  and  in- 
struction of  the  circuit  court,  now  complained  of.  His  ob- 
jection comes  too  late,  and  must  be  regarded  as  waived ; 
and,  as  to  the  matter  now  under  consideration,  the  record 
presents  nothing  for  our  determination.  Besides,  it  seems 
to  us,  that  the  action  and  instruction  of  the  court,  com- 
plained of  by  the  appellant,  as  the  same  are  set  forth  in  the 
record,  were  not  open  to  objection  of  any  kind,  but  w^e 
fully  authorized  by  law. 

We  have  now  examined  and  passed  upon  all  the  ques- 
tions presented  and  discussed  by  the  appellant's  counsel ; 
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and  our  conclusion  is,  that  no  error  was  commilted  by  the 
court  below,  in  overruling  the  appellant's  motion  for  a 
new  trial. 

We  find  no  available  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Petition  for  a  rehearing  overruled. 
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BirpRjsMS  Court.—  Appeal, — Notice.  —IHsmiaaaL — An  appeal  to  the  Supreme 
Court,  by  one  only  of  several  co-parties,  without  giving  notice  to  the 
others,  will  be  dismissed. 

From  the  Fountain  Circuit  Court. 

M.  Milfordy  for  aj»pellant, 

S.  M.  Cambem  and  L.  Nebeker,  for  appellees. 

WoRDEN,  J. — ^In  this  case  there  was  a  judgment  below, 
in  favor  of  the  appellees,  against  the  appellant,  Cranmore, 
and  one  William  C.  Ward,  jointly. 

The  appellant  has  assigned  errors  in  his  own  name  only 
as  appellant,  and  Ward  has  not  been  notified  of  the  appeal, 
as  required  by  the  statute.     2  R.  8.  1876,  p.  289,  sec.  551. 

The  appellees  have  suggested  that,  for  this  reason,  the  ap- 
peal ought  to  be  dismissed. 

The  point  is  well  taken,  and  the  appeal  should  be  dis- 
missed. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  overruled. 


Duke  v.  Brown  bt  al. 

Tax  Titxk. — Interest  on  Taxes  Paid  by  Holder.—Vnder  section  267  of  the 
act  of  December  21st,  1872,  1  R.  S.  1876,  p.  72.  relating  to  the  assessment 
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of  taxes,  the  holder  of  an  invalid  tax  title  is  entitled  to  interest  at  the  rate 
of  twenty-five  per  cent,  per  annum  on  all  taxes  paid  by  him  on  the  lands 
covered  by  the  tax  title. 

From  the  Howard  Circuit  Court. 

J.  C.  Blacklidge  and  W.  E.  Blacklidge^  for  appellant. 
C.  E,  Hendry^  for  appellees. 

BiDDLE,  J. — Suit  by  appellant,  against  the  appellees,  to 
quiet  the  title  to  certain  r^al  estate. 

No  question  is  presented  on  the  pleadings. 

Trial  and  finding  by  the  court. 

No  question  is  presented,  except  such  as  arose  under 
the  motion  for  a  new  trial,  one  assigned  cause  for 
which  was,  that  the  finding  of  the  court  was  contrary  to  the 
evidence. 

The  trial  was  had  upon  an  agreed  statement  of  facts, 
w^hich  shows  that  the  appellant  claimed  title  under  tax 
deeds.  The  court  found  against  him  as  to  his  title,  and 
decreed  the  title  to  be  in  one  of  the  defendants.  Oi  this  the 
appellant  does  not  complain,  but  admits  that  he  failed  upon 
his  title. 

It  appears,  however,  by  the  statement  of  facts  ad- 
mitted, that  the  appellant  had  paid  a  certain  amount  of 
taxes  upon  the  land,  for  which  he  claimed  to  be  reim- 
bursed, with  interest,  if  he  failed  in  his  title.  This  the 
court  denied  him. 

Under  section  257,  1  R.  S.  1876,  p.  129,  and  according  to 
the  decision  in  the  case  of  Flinn  v.  ParsonSj  60  Ind.  578, 
we  think  the  court  erred.  Upon  the  failure  of  his  title, 
the  appellant  w^as  entitled  to  his  money  back,  with  interest 
at  the  rate  of  twenty-five  per  cent,  per  annum. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees ; 
cause  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings. 
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Hates  et  al.  v.  Brubaker. 

Pbomissoky  Note. — Principal  and  Agent.-^Chureh  Trustees.— A  promissory 
note  in  the  form  "  we  promise  to  pay,"  etc.,  executed  by  the  makers  in 
their  individual  names,  with  the  addition  of  the  words  **  Trustees  of  the" 
etc^  **  Church,"  is  the  note  of  the  makers  individually,  and  can  not  be 
varied  by  a  defence  involving  pan)l  evidence,  shifting  the  liability  to  the 
makers  as  church  trustees. 

From  the  Kosciusko  Circuit  Court. 

C.  Clemans  and  J.  H.  Taylor^  for  appellants. 
J.  i/.  Carpenter  and  J.  W.  Cooky  for  appellee. 

Niblack,  J. — This  was  a  suit  by  Susannah  Brubaker, 
against  William  Hayes,  Samuel  Galbreath  and  Joseph  H. 
Taylor,  administrator  of  the  estate  of  George  W.  Eyerson, 
deceased,  upon  a  promissory  note,  as  follows : 

"  $429.98.  PiERCBTON,  December  24th,  1870. 

"  Twelve  months  after  date  we  promise  to  pay  to  the  or- 
der of  Susannah  Brubaker  four  hundred  and  twenty-nine 

and  -i^^Q  dollars,  payable  at ,  value  received,  without 

relief  from  valuation  laws,  with  interest  at  10  per  cent,  per 
annum.  Dr.  Wm.  Hayes, 

"  G.  W.  Ryerson, 
"  8.  Galbreath, 
"  Trustees  of  the  First  Universalist  Church  of  Pierceton." 

The  complaint  was  in  three  paragraphs,  but  the  first  was 
withdrawn  before  any  proceedings  were  taken  upon  it. 

Demurrers  were  overruled  to  the  second  and  third  para- 
graphs, the  third  being  merely  a  complaint  upon  a  promis- 
sory note  in  the  usual  form ;  but,  as  no  question  is  made  in 
this  court  upon  the  sufficiency  of  thuse  paragraphs,  we 
need  not  more  particularly  refer  to  them. 

The  defendants  answered,  averring  that  the  First  Univer- 
salist Church  of  Pierceton  was  a  duly  and  legally  incor- 
porated body,  with  full  power  to  contract  and  be  con- 
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tracted  with,  and  to  sue  and  be  sued,  under  the  name  and 
style  of  "  The  Trustees  of  the  Firet  Universalist  Church 
of  Pierceton,  Indiana,"  and  that  such  corporation  was  the 
owner  of  five  thousand  dollaiV  worth  of  propeiiry,  out  of 
which  the  money  might  be  made  to  pay  the  note  sued  on ; 
that  such  note  was  made  in  conformity  to  the  rules  of  said 
church,  and  as  a  church  note  for  money  loaned  to  the 
church  to  build  a  church  edifice;  that  neither  the  defend- 
ants Hayes  or  Galbreath  nor  the  said  Ryei^son  received 
or  used  any  of  the  money  so  loaned  on  said  note  for  his  or 
their  individual  benefit,  of  all  which  facts  the  plaintiff 
had  knowledge  when  the  money  was  loaned ;  that  the 
plaintiff  loaned  the  money  to  the  church,  and  took  the 
note  as  a  church  note,  and  not  as  the  individual  note  of 
the  persons  whose  names  are  attached  to  it,  and  that  the 
note  was  accepted  and  treated  by  all  the  parties  to  it  when 
it  was  given  as  a  church  note,  and  not  otherwise. 

The  plaintiff  demurred  to  this  answer,  and  the  court  sus- 
tained her  demurrer. 

The  defendants  refusing  to  answer  further,  the  court  as- 
sessed the -plaintiff 's  damages  at  the  amount  due  upon  the 
note,  principal  and  interest,  and  rendered  judgment  against 
the  defendants  for  the  amount  thus  found  due,  or- 
dering, at  the  same  time,  that  the  judgment  should  stand 
as  an  allowance  against  the  estate  of  the  said  George  W. 
Ryerson. 

The  appellants  claim  that  their  answer  to  the  complaint 
below,  the  substance  of  which  is  set  out  as  above,  made  out 
a  propel  case  for  the  admission  of  parol  evidence  to  ex- 
plain the  purpose  for  which  the  note  sued  on  was  given, 
and  that,  in  executing  such  note,  the  said  Hayes,  Galbreath 
and  Ryerson  acted  as  the  representatives  of  the  church  or- 
ganization merely,  and  not  in  their  individual  capacities  ; 
that  it  was  the  understanding,  at  the  time,  that  the  note 
was  to  be  binding  on  such   church   organization   only,  and 
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not  on  the  said  Hayes,  Galbreath  and  Ryerson  personally ; 
that  there  was  an  ambiguity  upon  the  face  of  the  note, 
which,  of  itself,  rendered  the  admission  of  such  parol  evi- 
dence not  only  proper  but  necessary,  and  that  hence  the 
court  erred  in  sustaining  the  demurrer  to  their  answer. 

The  precise  questions  thus  raised  by  the  appellants 
have  already  been  ruled  upon  by  this  court,  and  decided 
adversely  to  the  positions  assumed  by  the  appellants. 

In  the  cases  of  Hays  v.  Crutcher^  54  Ind.  260,  and 
Hayes  v.  Matthews j  63  Ind.  412,  notes  precisely  simi- 
lar to  the  note  in  judgment  in  this  case  were  held 
to  be  personally  binding  upon  the  persons  signing  them, 
and  not  susceptible  of  having  any  other  eftect  given  to 
them  by  parol  evidence.  Those  cases  were  well  considered, 
and  the  conclusions  reached  through  them  are  still  adhered 
to  by  us. 

Upon  the  authority  of  those  cases,  the  judgment  in  this 
case  will  have  to  be  affirmed. 

The  j  adgment  is  affirmed,  at  the  costs  of  the  appellants. 


Case  v.  Fowler. 

TowTi. — street  Improvement — Notice  ofLeiiing. — Sunday, — Time.-^The  board 
of  trustees  of  an  incorporated  town,  in  advertising  for  proposals  for  certain 
street  improvements,  pursuant  to  the  act  of  April  27th,  1S69,  1  B.  S.  1876, 
p.  890,  caused  a  notice  to  be  inserted  in  a  public  newspaper  published  on 
the  10th  day  of  September,  1875,  stating  that  proposals  would  be  received 
up  tin  "12  o'clock  M.  of  Saturday,  September  19th,  1876,"  but,  the  19th 
being  Sunday,  the  bids  were  opened,  and  the  contract  awarded,  on  the 
18th,  at  7: 80  P.  M. 

JTeU.  that  the  notice  was  sufficient  to  authorize  the  award. 

From  the  Benton  Circuit  Court. 
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J.  M.  LaRue^  F.  B.  Everett,  M.  H.  Walka^  and Smith, 

for  appellant. 

-D.  £.  Straight  and  U.  Z.  Wiley,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  Horace  S.  Case, 
against  Moses  Fowler,  under  the  provisions  of  the  act  of 
April  27th,  1869,  to  enable  incorporated  towns  to  lay  out, 
open,  grade  and  improve  streets  and  alleys,  etc.,  1  R.  S. 
1876,  p.  890,  to  recover  an  assessment  in  favor  of  the  for- 
mer as  a  contractor,  against  the  latter  as  a  lot  owner  in  the 
town  of  Fowler,  for  the  expense  of  a  street  improvement. 

Demurrer  to  the  complaint  for  want  of  sufficient  facts, 
sustained,  and  exception.     Judgment  for  the  defendant. 

Error  is  assigned  upon  the  ruling  upon  the  demurrer. 

The  complaint,  we  think,  states  all  the  facts  necessary  to 
the  plaintiff's  right  of  recovery.  It  shows  that  the  im- 
provement was  duly  petitioned  for,  and  that  all  the  steps 
required  by  the  statute  were  taken  to  authorize  the  work 
to  be  done  at  the  expense  of  the  adjoining  property  hold- 
ers ;  that  the  work  was  duly  let  to  the  plaintiff,  and  has 
been  performed  by  him  to  the  acceptance  of  the  board  of 
trustees,  and  that  the  assessment  has  been  duly  made. 
Indeed,  no  objection  is  made  to  the  complaint,  save  that 
the  notice  of  the  letting  of  the  work  was  insufficient.  The 
facts  in  relation  to  the  notice  are  as  follows: 

On  the  6th  day  of  September,  1875,  the  board  of  trustees 
made  an  order  that  the  clerk  give  notice  of  the  letting  of 
the  work.  On  the  10th  of  the  same  month  the  following 
notice  was  published  in  "  The  Benton  Democrat,"  viz. : 

"  Notice. 

"  Xotice  is  hereby  given  that  the  board  of  trustees 
of  the  town  of  Fowler,  Benton  county,  Indiana,  will 
receive  sealed  bids  for  the  improvement  of  Fifth  Street,  in 
said  town  of  Fowler  aforesaid,  up  to  12  o'clock  M.  of 
Saturday,  September  the  19th,  A.  D.  1875. 
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"Plans  and  specifications  can  be  seen  by  calling  upon 
the  clerk  of  said  town  board.  The  board  reserve  the  right 
to  reject  any  or  all  bids.    Attest,"  etc. 

But  September  19th,  1875,  was  Sunday. 

On  Saturday,  the  18th  day  of  that  month,  at  half-past 
seven  o'clock  in  the  morning,  the  board  of  trustees  met 
and  opened  and  examined  the  bids,  and,  finding  the  plain- 
tiff to  be  \hi  lowest  and  best  bidder  for  the  work,  the  con- 
tract was  awarded  to  him,  and  was  drawn  up  and  entered 
into  on  the  20th  of  that  month. 

There  was  evidently  a  mistake  in  the  notice  in  naming 
Saturday  as  the  19th  day  of  September,  1875. 

And  it  is  insisted  by  the  appellee  that  the  mistake  en- 
tirely vitiated  the  notice.  We,  however,  do  not  deem  it 
of  any  importance.  No  one  could  have  been  misled  by  it. 
Any  person  having  seen  the  notice  would  have  seen  that  bids 
were  to  be  received  up  to  noon  of  Saturday ;  and  he  would 
reasonably  have  inferred  that  the  Saturday  intended  was 
the  one  occurring  the  day  before  the  19th  day  of  the  month, 
and  that  bv  mistake  it  was  called  the  19th  dav  of  the 
month.  lie  could  not  have  reasonably  inferred  that  the  Sat- 
urday intended  was  any  Saturday  occurring  after  the  18th 
day  of  the  month,  because  the  first  one  after  that  date  was 
the  25th  day  of  the  month,  six  days  later  than  the  date 
mentioned  in  the  notice. 

But  suppose  that  the  day  of  the  month  instead  of  the  day 
of  the  week  specified  in  the  notice,  should  be  held  to  con- 
trol. The  notice  then  might  be  read  as  if  the  day  of  the 
week  had  not  been  mentioned.  It  would  then  specify  that 
bids  would  be  received  up  to  noon  on  the  19th  day  of  Sep- 
tember, 1875.  But  the  19th  day  being  Sunday,  no  ordi- 
nary business  could  be  legally  transacted  upon  it ;  hence 
Saturday,  the  18th  day  of  the  month,  was  the  last  day  on 
which  bids  could  be  properly  put  in  or  received ;  and  this 
must  have  been   known   to  the  bidders.     The  board  of 
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trustees,  then,  having  waited  until  after  the  close  of  ordi- 
nary business  hours  of  the  last  day  on  which  bids  could  be 
properly  put  in  or  received  under  the  notice,  was  justified 
iu  then  opening  and  examining  the  bids  and  awarding  the 
contract. 

We  think  that  the  notice  was  sufficient. 

The  statute  does  not  provide  for  notice  for  any  specified 
length  of  time.  The  8th  section  of  the  act  above  men- 
tioned provides,  that  "the  board  of  trustees  may  cause  the 
same'*  (the  improvement)  "to  be  done  according  to  the 
specifications  by  them  to  be  adopted,  by  contracts  given  to 
the  best  bidder,  after  advertising  to  receive  proposals 
therefor.^^ 

The  advertisement  in  this  case  was  published  eight  days 
before  the  opening  of  the  bids  and  awarding  the  contract, 
and  this  we  regard  as  reasonable  notice. 

We  think  the  court  below  erred  in  sustaining  the  de- 
murrer to  the  complaint. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 


Godman  bt  al.  v,  Meixsel  et  al. 

Principal  and  Agent. — Sale,  through  Agent ^  for  Future  Delivery, — Ckym- 
promise  by  Agent. — "  Options'' — ^roA:«r.— Certain  grain  dealers  in  this  State 
having  authorized  certain  commission  merchants  in  another  State  to  sell  a 
certain  quantity  of  grain,  on  the  account  of  the  former,  at  a  specified  price, 
to  he  delivered  at  the  *'  option  "  of  the  former,  to  the  purchaser,  at  any 
time  during  a  specified  month,  and  such  sale,  and  partial  delivery 
pursuant  thereto,  having  heen  made,  the  sellers  telegraphed  to  the  commis- 
sion merchants,  thirteen  days  prior  to  the  expiration  of  the  month,  to  huy 
grain  sufficient  *'  to  fill  halance  of  our  sale,"  whereupon  the  latter,  on  the 
next  day,  compromised  the  contract  hy  paying  to  the  purchaser  the  dif- 
ference hetween  the  contract  price  and  the  market  price  of  such  grain  at 
that  time,  hut  hefore  the  expiration  of  the  month  the  market  price  had 
fallen. 
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HeUL,  in  an  action  by  the  agents  against  their  principals,  to  recover  such 
compromise  payment  as  money  paid  for  the  use  of  the  principals,  that  they 
can  not  recover 

From  the  Tippecanoe  Circuit  Court. 

J.  M.  LaRue  and  F.  B.  Everett,  for  appellants. 

W.  J>.  Wallace  and  A.  A.  Bice,  for  appellees. 

HowK,  C.  J. — This  cause  is  now  before  this  court,  for 
the  second  time.  The  opinion  of  the  court  when  it  was 
first  here  is  reported  under  its  present  title,  in  58  Ind.  11. 

The  appellees,  as  plaintiffs,  alleged  in  their  complaint,  that 
the  appellants  were  indebted  to  the  appellees  in  the  sura  of 
fflx  hundred  and  eighteen  dollars  and  ninety-six  cents,  for  a 
balance  due  to  them  for  money  paid  out  and  expended  by  the 
appellees  for  the  appellants,  at  their  instance  and  request, 
and  for  interest  due  the  appellees,  the  particulars  of  which 
were  set  forth  in  an  account  filed  with,  and  made  part  of, 
said  complaint ;  that  said  balance  was  due  and  wholly  un- 
paid ;  and  that  the  appellees  demanded  judgment  therefor, 
with  interest  thereon  since  November  1st,  1873,  in  the 
sum  of  seven  hundred  dollars,  and  for  other  proper 
relief. 

Answers  and  replies  were  duly  filed,  and  the  action  hav- 
ing been  put  at  issue  was  tried  by  a  jury,  at  the  April 
term,  1877,  of  the  court  below,  and  a  verdict  was  returned 
for  the  appellees,  assessing  their  damages  in  the  sum  of 
seven  hundred  and  fifty-two  dollars  and  fifty-six  cents. 
The  appellants'  motion  for  a  new. trial  having  been  over- 
niled,  and  their  exception  segued  to  such  ruling,  judgment 
was  rendered  on  the  verdict. 

The  following  decisions  of  the  circuit  court  have  been 
assigned  as  errors  by  the  appellants,  in  this  court : 

1.  In  overruling  their  motion  for  a  new  trial ; 

2.  In  overruling  their  motion  to  suppress  certain  dep- 
ositions ;  and, 

8.    In   refusing  to  permit  them  to  introduce  oral  evi- 
VoL.  LXV.— 8 
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dence  in  support  of  their  motion  to  suppress  certaip  dep- 
ositions. 

The  only  causes  for  a  new  trial,  assigned  by  the  appel- 
lants in  their  motion  therefor,  were,  that  the  verdict  was 
contrary  to  law,  and  that  it  was  not  sustained  by  the  evi- 
dence. The  questions  presented  by  these  causes  for  a  new 
trial,  for  our  consideration  and  decision,  make  it  necessary 
that  we  should  give  at  least  a  summary  of  the  facts  shown 
by  the  evidence. 

In  and  during  the  year  1878,  the  appellees  were  com- 
mission merchants  in  the  city  of  Baltimore,  Maryland ;  and, 
in  and  during  the  same  year,  the  appellants  were  engaged 
In  the  same  business  in  the  city  of  Lafayette,  Indiana.  Oa 
July  22d,  1873,  by  the  appellants'  authority  and  on  their 
account,  the  appellees,  at  Baltimore,  sold  to  one  Radclifi 
twenty  thousand  bushels  of  corn,  at  fifty-nine  cents  per 
bushel,  to  be  delivered  during  the  ensuing  month  of  Au- 
gust. 

It  was  alleged  by  the  appellees,  in  the  third  paragraph 
of  their  reply,  that,  "On  or  about  the  16th  day  of  August, 
1873,  the  plaintiffs,  at  the  instance  and  request  of  the  de- 
fendants, procured  said  Radcliff  to  extend  the  time 
of  the  delivery  of  said  corn,  so  as  to  make  the  same 
deliverable  at  any  time  during  the  whole  of  the  ensuing 
month  of  September,  at  the  defendants'  option." 
«  We  do  not  find  that  this  allegation  is  sustained  by  any 
positive  evidence  in  the  record,  nor  was  it  controverted  in 
any  manner.  It  may  be  assumed  as  a  fact,  therefore,  with- 
out injustice  to  any  of  the  parties,  that  the  time  of  the  de- 
livery of  the  corn  sold  was  so  extended  as  that  the  appel- 
lants had  all  the  month  of  September,  1873,  in  which  at 
•  their  option  to  make  such  delivery. 

On  the  17th  of  September,  1873,  more  than  fourteen  thou- 
sand bushels  of  corn  were  still  to  be  delivered  by  the  ap- 
pellants on  their  sale  to  Radcliff,  during  the  remainder  of 
that  month ;  and,  on  the  day  last  named,  they  sent  from 
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Lafayette  to  the  appellees,  at  Baltimore,  a  telegraphic  mes- 
sage, in  these  words :  "  Buy  coru  to  fill  balance  of  our 
-sale."  The  telegram  was  received  by  the  appellees,  at 
Baltimore,  on  the  same  day  it  was  sent.  The  markot  price  of 
corn,  in  Baltimore,  was  then  sixty-four  cents  per  bushel. 
The  appellees  did  not  buy  corn,  as  instructed  by  the  appel- 
lants, to  fill  the  balance  of  their  sale  to  Radclifi';  but,  od 
the  18th  day  of  September,  1873,  without  any  further  in- 
structions from  the  appellants,  the  appellees  paid  Radcliff 
five  cents  per  bushel  on  fourteen  thousand  three  hundred 
and  forty-seven  and  one-seventh  bushels  of  corn,  the 
amount  then  undelivered  on  the  sale  to  him.  On  the  same 
day,  the  appellees  wrote  the  appellants,  at  Lafayette,  that 
they  had  that  morning  bought  the  fourteen  thousand  three 
hundred  and  forty-seven  and  one-seventh  bushels  of  corn, 
at  sixty-four  cents  per  bushel,  on  the  appellants'  contract 
of  sale  to  Radclifil  It  appears,  from  the  deposition  of  the 
appellee  Joseph  H.  Meixsel,  in  evidence  on  the  trial  of  this 
cause,  that,  on  the  27th  day  of  September,  1873,  which  wan 
three  days  before  the  expiration  of  the  time  within  which 
the  appellants  were  to  complete  the  delivery  of  the  com 
sold  on  their  account  by  the  appellees  to  Radcliff,  the  mar- 
ket price  of  corn  by  the  car-load,  in  Baltimore,  was  only 
«ixty  cents  per  bushel. 

These  were  the  facts  of  the  case,  as  we  gather  the  same 
from  the  record,  and  the  question  for  decision  is,  were  these 
facts  sufficient  to  show  that  the  appellants  were  liable  to 
the  appellees,  in  this  action,  for  the  money  paid  by  the  lat- 
ter in  the  settlement  of  the  contract  with  Radcliff? 

The  appellees'  attorneys  in  the  court  below  have  failed 
to  furnish  us  with  any  brief  or  argument  of  this  cause,  and 
we  can  not  understand  upon  what  grounds  the  circuit  court 
overruled  the  appellants'  motion  for  a  new  trial,  and  sus- 
tained the  verdict  of  the  jury.  It  seems  to  us,  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence. 


86  SUPREME  COURT  OP  INDIANA. 

Godman  ei  al.  v.  Meixsel  et  at. 

In  their  complaint,  the  appellees  sued  for  the  recovery 
of  a  certain  sum  of  money,  which  they  alleged  that  they 
had  paid  out  and  expended  for  the  appellants,  and  at  their 
instance  and  request.  In  the  first  paragraph  of  the  answer 
of  the  appellants  to  the  complaint,  "  they  deny  each  and 
every  allegation  thereof."  The  issues  thus  joined  made  it 
necessary  for  the  appellees  to  prove  on  the  trial,  by  a  pre- 
ponderance of  the  evidence,  not  only  that  they  had  paid 
out  and  expended  the  money,  but  that  they  had  made  such 
payment  and  expenditure  at  the  instance  and  request  of  the 
appellants.  On  this  latter  point,  the  appellees  introduced 
no  evidence  of  any  kind.  They  had  been  instructed  by  the 
appellants  to  buy  corn  to  fill  the  balance  of  their  sale  to 
RadclifiT.  When  the  appellees  received  this  instruction,  they 
knew  that,  under  the  terms  of  the  sale  which  they  had  made 
toRadcliff  for  the  appellants,  the  latter  might  deliver  the 
balance  of  their  sale  of  corn,  at  their  option,  at  any  time  with- 
in the  next  thirteen  days.  The  appellees  were  authorized  by 
the  telegram  to  buy  corn  to  fill  the  balance  of  the  sale  to 
Radcliff,  and  they  knew  they  had  thirteen  days  witbin 
which  to  buv  and  deliver  the  balance  of  the  corn.  The 
telegram  did  not  authorize  the  appellees  to  pay  money  to 
and  settle  with  Radcliff^,  for  the  balance  of  tho  corn ;  but 
the  next  morning  after  their  receipt  of  the  telegram,  and 
twelve  days  before  the  expiration  of  the  time  within  which, 
under  the  contract,  as  they  well  knew,  the  balance  of 
the  corn  might  be  delivered,  they  settled  with  Rad- 
cliflf  for  the  undelivered  balance  of  the  corn,  ao  upon  a 
forfeited  contract,  at  sixty-four  cents  per  bushel,  f^nd  paid 
him  in  money  the  dilierence  between  that  price  and  the 
contract  price  of  fifty-nine  cents  per  bushel,  or  five  cents 
per  bushel.  After  the  appellees  had  made  this  payment  to 
Radclift',  and  before  the  expiration  of  the  time  within 
which  the  balance  of  the  corn,  under  the  contract,  might 
have  been  delivered  to  RadclifiT,  to  wit,  on  the  27th  day 
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of  September,  1873,  the  market  price  of  corn,  by  the  car- 
load, in  the  city  of  Baltimore,  as  shown  by  the  account 
filed  with,  and  made  part  of,  the  deposition  of  the  ap- 
pellee Joseph  H.  Meixsel,  was  only  sixty  cents  per 
bnshel. 

Upon  the  case  made  by  the  record,  we  are  clearly  of  the 
opinion,  that  the  moneys  sued  for  were  not  paid  out  and 
expended  by  the  appellees,  at  the  instance  and  request  of 
the  appellants.  Not  only  so,  but  we  think  that  such  pay- 
ment and  expenditure,  made  at  the  time  and  under  the 
circumstances  above  stated,  were  wholly  unauthorized,  and 
therefore  that  the  appellants  are  not,  and  ought  not  to  be, 
liable  therefor  to  the  appellees. 

For  the  reasons  given,  the  court  erred,  in  our  opinion,  in 
overruling  the  appellants'  motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  appel- 
lants' motion  for  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

Petition  for  a  rehearing  oyerruled. 


Carter  et  al.  v.  Harter. 

Etidxkck. — Promissory  Note. — Non  Est  Factum.— -On  the  trial  of  an  action 
against  co-makers,  on  a  promissory  note,  wherein  the  execution  of  the  note 
was  denied  by  one  of  the  defendants  ander  oath,  the  plaintiff  gave  the 
note  in  evidence  *'  as  against  the  parties  who  do  not  deny  the  execution  of 
the  same  under  oath,"  followed  by  evidence  of  its  execution  by  such  d^ 
fendant. 

Heldj  that  the  evidence  does  not  authorize  a  finding  against  him. 

From  the  Madison  Circuit  Court. 

J  W.  Sansben^y  and  E.  B.  Goodykoontz^  for  appellants. 
W.  R.  Myers  and  H.  D.  Thompson^  for  appellee. 

BiDDLE,  J. — Suit  on  a  joint  promissory  note  alleged  to 
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have  been  made  by  Wesley  S.  Carter,  William  Silver  and 
Joseph  J.  Carter,  payable  to  the  appellee,  for  four  hundred 
dollars.  The  record  does  not  inform  us  what  became  of 
Wesley  S.  Carter.  There  is  no  notice  of  him  in  the  rec- 
ord, except  his  name  in  the  complaint,  and  "W.  S.  Carter" 
signed  to  the  note. 

Joseph  J.  Carter  answered  by  general  denial,  verified  by 
his  affidavit. 

Wiliam  Silver  answered  by  several  paragraphs. 

Issues  were  formed,  trial  had  by  the  couii:,  and  a  finding 
rendered  against  William  Silver  and  Joseph  J.  Carter. 

Joseph  J.  Carter  moved  for  a  new  trial.  His  motion 
was  overruled.  Silver  and  Joseph  J.  Carter  both  appeal 
to  this  court.  The  only  question  made  here»is*upon  the 
sufficiency  of  the  evidence  to  sustain  the  finding. 

The  bill  of  exceptions  informs  us,  that,  at  the  trial,  the 
appellee,  "  to  maintain  his  cause  of  action,  introduced  the 
following  evidence,  to  wit:  The  note  sued  on,  offered  in 
evidence  as  against  the  parties  who  do  not  deny  the  exe- 
cution of  the  same  under  oath,  and  read  in  these  words,  to 
wit, '  $400,' "  etc. 

It  does  not  appear  by  the  bill  of  exceptions,  that  the  rfote 
was  offered  or  received  as  evidence  against  Joseph  J.  Car- 
ter, who  had  denied  the  note  under  oath  ;  nor  does  it  ap- 
pear that  any  evidence  \va8  offered  to  the  court  to  prove 
the  execution  of  the  note  as  against  Joseph  J.  Carter,  a» 
preliminary  to  offering  it  as  evidence  under  the  complaint. 
There  is  much  evidence  in  the  bill  of  exceptions  tending 
to  prove  the  execution  of  the  note  by  Joseph  J.  Carter, 
given  without  objection  under  the  complaint.  When  the 
note  was  offered  in  evidence  against  Silver  only,  Joseph 
J.  Carter  could  not  object  to  it ;  he  could  object  to  it  only 
when  offered  against  himself,  or  under  the  complaint  gen- 
erally. As  it  was  not  so  offered,  and  not  received  as  evi- 
dence against  Joseph  J.  Carter,  we  can  not  hold  that  there 
is    sufficient    evidence    before  us  to  sustain  the  finding 
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against  Joseph  J.  Carter.  This  omission  may  have  been, 
and  probabij'^  was,  an  oversight,  occurring  in  the  pressure 
of  business;  but  this  excuse  will  not  aid  the  record. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee  ; 
cause  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings. 


Thb  Louisville,  New  Albany  and  Chicago  R.  W.  Co.  v. 

Francis. 

S.  C.  Willson  and  L.  B.  WiUsoriy  for  appellant 

WoRDEN,  J. — Motion  to  re-tax  costs. 

We  are  of  opinion  that  the  docket  fee  of  four  dollars^ 
provided  for  by  the  5th  section  of  the  act  ot  March  5th, 
1859,  1  R.  8.  1876,  p.  775,  can  only  be  taxed  to  the  losing 
party  in  this  court;  and  that,  whether  it  can  be  col- 
lected of  him  or  not,  the  winning  party  can  not  be  compelled 
to  pay  it. 

Ordered  accordingly. 


Hughes  et  al.  v.  The  State. 

Gbiuikai*  Law. — Verdict — Assault  and  Battery  with  Intent  to  Murder. — 
On  the  trial  of  A.,  B.,  C,  D.,  £.  and  F.,  jointly  indicted  for  assault  and 
battery  with  intent  to  murder,  the  jury  returned  a  verdict  as  foUows,  viz.: 
'*  We,  the  jury,  find  the  defendants  guilty  as  charged  in  the  indictment,  as 
follows:"  A.  "be  confined  in  the  state-prison  eight  years;"  B.  "seven 
years; "  C.  "  four  years;  "  D.  "  three  years; "  E.  "  two  years; "  P.  "  two 
years;  and  that  each  be  fined  one  dollar." 

Held,  that  the  verdict  was  sufficiently  certain. 

Same. — Instruction. — Natural  Consequences  of  Act. — It  was  proper  for  the 
eoort  to  instruct  the  jury  in  such  case,  that,  if  the  means  used  in  commit- 
ting the  aasftult  and  battery  upon  the  prosecuting  witness  were  such  as 
♦•  would  ordinarily  and  probably  have  produced  death,"  they  might  find 
the  defendants  guilty  of  the  alleged  intent. 

Sams. — Emdenee. — Name.  —The  rule  of  evidence  as  to  the  names  of  defend- 
ants is  not  the  same  as  it  is  as  to  the  names  -of  third  persons,  mentioned 
In  an  indictment. 
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Same. — Iiistrucium.—Neic  Trial. — Record. — An  instruction  alleged  to  have 
been  erroneously  given,  does  not  become  part  of  the  record  on  appeal  to 
the  Supreme  C!ourt,  merely  by  being  copied  into  the  motion  for  a  new 
trial. 

From  the  Montgomery  Circuit  Court. 

J.  JR.  Courtney^  for  appellants. 

T.  W,  Woollen^  Attorney  General,  for  the  State. 

Perkins,  J. — An  indictment,  as  follows,  was  duly  re- 
turned into  the  Montgomery  Circuit  Court : 

The  grand  jurors  of  Montgomery  County,  in  the  State 
of  Indiana,  good  and  lawful  men,  duly  and  legally  empan- 
elled, sworn  and  charged  in  the  Montgomery  Circuit  Court 
of  said  State,  at  the  November  term,  for  the  year  1878,  to 
inquire  into  felonies  and  certain  misdemeanors,  in  and  for 
the  body  of  said  county  of  Montgomery,  in  the  name  and 
by  the  authority  of  the  State  of  Indiana,  on  their  oaths  do 
present,  that  one  Robert  J.  Hughes,  John  Spray,  Frank 
Armantrout,  James  Morgan,  William  Baldwin,  John  E. 
Shepherd,  Joseph  Farley  and  Samuel  Stump,  late  of  said 
county,  on  the  5th  day  of  December,  A.  D.  1878,  at  the 
said  county  and  State,  did  then  and  there,  in  a  rude,  inso- 
lent and  fingry  manner,  unlawfully  touch,  strike,  cut,  beat, 
bruise  and  wound  one  Archelaus  Bailey,  with  the  intent 
then  and  there  and  thereby,  him,  the  said  Archelaus  Bailey, 
unlawfully,  feloniously,  purposely,  wilfully  and  with  pre- 
meditated malice,  to  kill  and  murder,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Indiana. 

"  George  W.  Collings,  Pros.  Att'y." 

A  motion  to  quash,  for  the  neason  that  said  indictment  did 
not  charge  any  "  offence  against  the  statute  law  of  said 
State  "  was  overruled,  and  the  defendants  excepted. 

Thereupon  taid  defendants,  except  William  Baldwin,  be- 
ing arraigned  upon  said  indictment,  each  for  himself,  for 
plea  thereto,  says  he  i?  not  guilty  as  charged  therein. 
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A  jury  was  empanelled,  the  issue  was  tried,  and  a  verdict 
as  follows  returned : 

"We,  the  jury,  find  the  defendants  gu\lty  as  charged  in 
the  indictment,  as  follows :  Robert  J.  Hughes  be  confined 
in  the  state-prison  eight  years ;  John  Spray,  seven  years ; 
Frank  Armantrout,  four  years;  John  E.  Shepherd,  three 
years;  Joseph  Farley,  two  years;  Samuel  Stump,  two 
years ;  and  that  each  be  fined  one  dollar. 

"  Robert  T.  Beok,  Foreman." 

The  defendants  moved  for  a  new  trial,  for  the  following 
reasons: 

1.  The  verdict  is  contrary  to  law ; 

2.  It  is  unsustained  by  the  evidence ;  and, 

3.  For  error  of  law  occurring  at  the  trial,  in  this,  to  wit, 
the  court  instructed  the  jury  thus: 

"  A  person  is  presumed  to  intend  the  necessary  and  prob- 
able consequences  of  his  own  act ;  and,  if  you  believe,  from 
the  evidence,  that  the  means  used  in  the  commission  of 
the  assault  and  battery  upon  the  prosecuting  witness,.  Bai- 
ley, would  ordinarily  and  probably  have  produced  death, 
then  you  would.be  justified  in  finding  that  the  defendants 
intended  to  kill  Bailey,  in  and  by  the  committing  of 
the  assault  and  battery,  with  such  means  and  instru- 
ments." 

The  motion  was  overruled. 

A  motion  in  arrest  was  also  overruled,  and  exception 
noted,  and  judgment  and  sentence  rendered,  severally,  upon 
the  defendants,  in  accordance  with  the  verdict. 

It  is  assigned  for  error : 

1.  That  the  court  overruled  the  motion  to  quash  the 
indictment ;  and, 

2.  That  the  court  overruled  the  motion  for  a  new 
trial. 

Counsel  for  the  appellants  declined  to  argue  the  suffi- 
ciency of  the  indictment,  conceding  that  he  discovers  no 
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defect  in  it,  but  proceeds  to  assail  the  verdict  as  insufficient 
in  form  and  in  certainty. 

"A  verdict,  though  informal,  is  g  od  if  the  court  can 
understand  it ;  but,  if  it  be  too  uncertain  to  be  uuderr^t  od, 
it  must  be  corrocted."  Bicknell  Crira.  Prac,  p.  206.  Jones 
V.  Julian,  12  Ind.  27i  ;0'Herrin  v.  The  State,  14  Ind.  420  ; 
Moon  V.  The  State,  3  Ind.  438 ;  Evans  v.  The  State,  7  Ind. 

271. 

Tested  by  the  above  rule,  the  verdict  in  the  case  at 
bar  was  good.  It  finds  the  defendants  guilty  as  charged 
in  the  indictment,  and  affixes  the  punishment.  These 
were  the  two  matters  necessary  to  a  complete  verdict  against 
the  defendants. 

Counsel  for  appellants  next  urges  that  the  verdict  is  not 
sustained  by  the  evidence.  We  think  it  is.  It  is  insisted 
that  the  evidence  does  not  establish  that  the  persons 
convicted  bore  the  names  given  them  in  the  indictment. 
The  evidence  is  sufficient  on  this  point.  The  rule  as  to 
names  is  not  the  same  as  to  defendants  as  it  is  as  to 
third  persons  named  in  an  indictment. 

The  Instruction,  cppied  into  the  motion  for  a  new  trial, 
is  objected  to  by  the  counsel  in  his  brief.  We  have  no 
evidence  that  it  was  ever  given  to  the  jury.  It  is  not  made 
a  part  of  the  record  in  any  mode  known  to  the  law.  Copy- 
ing it  into  the  motion  for  a  new  trial  did  not  make  it  a 
part  of  the  record,  and  the  court  may  have  overruled  that 
motion  because  the  statement  in  it,  that  that  instruction 
was  given  and  excepted  to,  was  not  true.  The  Lidianopoli^y 
etc.,  Mfg.  Co.  v.  The  First  National  Bank,  etc.,  33  Ind.  302.  See 
Bicknell  Crim.Prac,  p.  192,  on  the  pubject  of  exceptions, 
and  bills  of  exceptions,  in  criminal  cases. 

But  we  see  no  objection  to  the  instruction. 

The  judgment  is  affirmed,  with  costs. 
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JU8TICK  OF  THE  T^ACE.—May  Use  More  Than  One  Dockei.-^K  justice  of 
the  peace  may  lawfully  keep  and  use,  at  one  and  the  same  time,  more  than 
one  **  docket,"  of  the  description  required  by  section  18,  2  R.  S.  1876,  p. 
608,  in  which  to  record  the  proceedings  had  and  judgments  rendered 
in  any  or  all  suits  before  him. 

Prom  the  Wayne  Circuit  Court. 

C.  H.  Barchenaly  T.  J.  Study  and   W.  F.  MedskeVy  for 
appellants. 
H.  C.  Fox^  for  appellees. 

HowK,  C.  J. — This  was  a  suit,  by  the  relators  of  the  ap- 
pellant, against  the  appellees,  on  the  official  bond  of  the 
appellee  John  R.  Mallory,  as  a  justice  of  the  peace  of 
Jackson  Township,  in  "Wayne  Connt^,  Indiana.  A  demur- 
rer was  sustained  to  the  original  complaint,  and  the  rela- 
tors of  the  appellant  then  filed  a  second  paragraph  of  com- 
plaint,  which  is  the  only  paragraph  in  the  record,  and  will 
be  treated  and  spoken  of  by  ns  as  the  only  complaint  in 
the  case.  To  this  complaint  the  appellees,  except  said 
Mallory,  demurred,  for  the  alleged  insufficiency  of  the 
facts  therein  to  constitute  a  cause  of  action,  which  demur- 
rer was  overruled  by  the  court.  The  appellees,  except 
said  Mallory,  then  answered  by  a  general  denial. 

The  issues  joined  were  tried  by  the  court  without  a  jury, 
and  a  finding  made  for  the  appellees,  and  judgment  was 
rendered  accordingly.  The  relatore  of  the  appellant  then 
moved  the  court  for  a  new  trial ;  which  motion  was  over- 
ruled by  the  court,  and  to  this  ruling  they  excepted  and 
filed  their  bill  of  exceptions. 

The  appellant's  relators  have  here  assigned,  as  error,  the 
decision  of  the  court  below  in  overruling  their  motion  for 
a  new  trial.  In  this  motion,  the  following  causes  were  as- 
signed for  such  new  trial : 

**  1st.     The  finding  of  the  court  is  contrary  to  law; 
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"  2cl.  The  finding  of  the  court  is  not  supported  by  the 
eviden4:ie ; 

*'  3d.  For  error  of  law  occurring  upon  the  trial,  and  ex- 
cepted to  by  the  plaintiff,  in  this,  to  wit : 

"That  the  court  erred  in  allowing  the  defendants  to 
give  in  evidence,  over  plaintiffs'  objections,  the  three  several 
entries,  and  each  of  them,  contained  in  the  book  identified 
by  the  witness,  John  R.  Mitchell,  the  same  being  on  pages 
80  and  31,  32  and  33,  and  36  and  37  ot  said  book,  the 
same  being  illegal  and  incompetent  evidence." 

The  evidence  on  the  trial  was  made  part  of  the  record 
of  this  cause,  by  a  pro|>er  bill  of  exceptions.  We  find  it 
necessary  to  a  proper  understanding  of  this  case,  and  of 
our  decision  thereof,  that  we  should  give  a  summary  at 
least  of  the  facts  established  in  the  evidence :  On  the  3d 
day  of  September,  1874,  the  appellee  John  R.  Mallory 
was  duly  qualified  as  a  justice  oi  the  peace  of  Jackson 
Township,  and  thereafter  entered  upon  the  discharge  of 
the  duties  of  his  oflSce.  The  other  appellees  were  his  sure- 
ties, on  his  official  bond.  This  suit  was  brought  on  this 
official  bond ;  and  the  breach  assigned  by  the  appellant's 
relators  was  the  alleged  failure  of  the  appellee  Mallory,  as 
such  justice  of  the  peace,  to  render  and  enter  judgments 
in  favor  of  said  relators  against  one  Ilenry  A.  Shroyer,  upon 
his  confession,  in  three  difierent  cases.  On  the  30th  day 
of  September,  1875,  Wm.  P.  Medsker,  Esq.,  an  attorney 
at  law  of  Cambridge  City,  Indiana,  had  in  his  hands,  for 
collection,  three  promissory  notes  executed  by  said 
Shrover  to  the  order  of  said  relators,  two  for  two  hundred 
dollars  each,  and  the  third  for  one  hundred  and  ninety- 
five  dollars,  all  dated  September  28th,  1875,  and  payable 
one  day  after  date.  On  said  30th  day  of  September,  1875, 
Mr.  Medsker,  as  such  attorney,  for  the  purpose  of  obtain- 
ing a  confession  of  judgment  on  each  of  said  notes,  before 
the  said  Mallory  as  such  justice,  by  the  said  Shroyer,  in 
favor  of  the  relators,  procured  from  Shroyer  the  requisite 
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affidavit  as  to  each  of  the  notes,  to  the  effect  that  he  justly 
owed  the  debt  evidenced  thereby,  and  did  not  confess 
judgment  therefor  to  defraud  his  creditors.  Mr.  Medsker, 
as  the  relators'  attorney,  on  said  last  named  day,  filed  said 
affidavits  and  notes  with  the  appellee  Mallory,  as  such 
justice,  and  told  him  to  enter  up  judgments  thereon,  as 
soon  as  he  possibly  could,  and  to  issue  executions  thereon. 
When  the  appellee  Mallory  entered  upon  the  discharge  of 
his  duties,  as  such  justice,  he  received  a  "  docket"  which 
had  been  used  as  such  by  his  predecessor  in  oflSce,  which 
he  had  also  used,  as  such  justice,  and  which  had  been  sub- 
sequently used  by  his  successor  in  said  oflSce.  This 
"  docket  "  was  a  substantially  bound  volume,  of  553  pages, 
fifteen  and  a  half  inches  long  and  ten  and  a  half  inches 
wide,  with  the  word  "  record  "  printed  on  its  back.  In 
this  "docket"  there  were  no  judgments  entered  on  said 
cognovits,  in  favor  of  said  relators  and  against  said 
Shroyer.  "When  the  relators'  attorney,  Medsker,  tiled  the 
said  cognovits  with  the  justice^  Mallory,  and  instructed 
him  to  enter  up  judgments  thereon,  the  said  Henry  A. 
Shroyer  was  the  owner  of  personal  property,  of  the  value 
of  eight  thousand  dollars ;  but  shortly  afterward  he  had 
become  wholly  insolvent. 

During  the  time  the  appellee  John  R.  Mallory  acted  as 
said  justice  of  the  peace,  and  at  the  time  the  relators'  at- 
torney, Medsker,  filed  the  said  Shroyer's  cognovits  with 
said  justice,  and  instructed  him  to  enter  up  judgments 
thereon,  he,  the  said  justice,  kept  in  his  ofiice  another 
book,  of  240  pages,  substantially  bound  and  properly  in- 
dexed, which  was  thirteen  and  a  half  inches  long  and 
eight  and  a  half  inches  wide.  -  When  the  said  cognovits 
were  tiled  with  said  justice,  Mallory,  he  rendered  judg- 
ments thereon  without  delay,  and  entered  the  same  in  this 
last  described  book.  In  this  book  nineteen  judgments 
upon  confession  were  entered  against  said  Henry  A.  Shroy- 
er, the  first  dated  July  29th,  1875,  and  the  last  dated  Oc- 
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tober  30th,  1875.  The  judgments  in  favor  of  said  relators, 
upon  their  said  cognovits,  were  properly  entered  up  and 
signed  by  justice  Mallory,  in  this  last  mentioned  book,  on 
the  2d  day  of  October,  1875 ;  and  on  the  7th  day  of  Octo- 
ber, 1875,  executions  were  issued  on  all  of  said  judgmenta, 
and  placed  in  the  hands  of  0.  N.  Barnett,  a  constable  of 
the  proper  township. 

We  have  now  given  a  statement  of  the  facts  of  this  case, 
as  Tve  gather  the  same  from  the  record.  The  theory  of  the 
relators'  case,  as  we  understand  it,  is,  that  a  justice  of  the 
peace,  under  the  law  of  this  State,  can  have  and  use  but 
one  *^  docket,"  at  one  and  the  same  time,  in  which  he 
must  enter  all  judgments  by  him  rendered;  and  that 
judgments  rendered  by  such  justice,  if  entered  in  another 
book  kept  in  his  office,  are  absolutely  null  and  void,  even 
though  such  other  book  may  come  within  the  statutory 
description  of  a  justice's  docket.  In  section  18  of  **An 
act  providing  for  the  election  and  qualification  of  justices 
of  the  peace,  and  defining  their  jurisdiction,  powers  and 
duties  in  civil  cases,"  approved  June  9th,  1852,  it  is  pro- 
vided as  follows : 

'*  Sec.  18,  Every  justice  shall,  in  a  substantial  bound 
book  of  not  less  than  two  hundred  pages,  keep  a  docket, 
in  which  he  shall  record  the  proceedings  in  full,  of  all  suits 
instituted  before  him,  which  record  shall  contain  the  names 
of  the  parties  at  full  length,  a  copy  of  the  cause  of  action 
and  of  the  set-oflT  of  the  defendant,  if  any,  and  all  pro- 
ceedings had  therein,  and  the  amount  of  the  judgment 
written  out  in  words  ;  and  every  such  record  of  each  cause, 
shall,  when  completed,  be  signed  by  such  justice,  and  the 
cause  noted  in  a  proper  index  to  be  contained  in  such 
docket ;  and  every  clerk  when  he  shall  deliver  to  any  jus- 
tice his  commission  shall  direct  his  attention  to  this. sec- 
tion."    2  R.  S.  1876,  p.  608. 

We  are  not  advised  of  any  other  statutory  provision, 
which  has  any  direct  beai-ing  upon  the  case  now  before  us. 
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U  seems  to  ub,  that  the  question  for  our  decision  in  this 
case  may  be  thus  stated :  Can  a  justice  of  the  peace,  in 
this  State,  lawfully  keep  and  use,  at  one  and  the  same  time, 
more  than  one  "  docket,"  of  the  proper  description,  in 
which  he  may  lawfully  record  the  proceedings  and  judg- 
ments, in  all  or  anv  suits  before  him?  We  think  this 
question  must  be  answered  in  the  affirmative.  Certainly 
there  is  nothing  in  the  language  of  the  section,  above 
quoted,  which  prohibits  a  Justice  of  the  peace  from  keep- 
ing and  using  more  than  one  "  docket,"  at  the  same  time, 
or  which  requires  him  to  record  the  proceedings  and  judg- 
ments in  all  suits  instituted'  before  him,  in  one  and  the 
same  book  or  docket.  The  gist  of  the  breach  assigned  by 
the  relators,  in  their  complaint  in  this  suit,  was  the  failure, 
as  alleged,  of  the  justice,  Mallory,  to  render  and  enter 
judgments  in  favor  of  the  relators,  upon  said  cognovits, 
and  against  the  said  Henry  A.  Shroyer.  It  seems  to  us, 
that  the  court  did  not  err  in  allowing  the  appellees  to  give 
in  evidence  the  entries  in  the  book  identified  as  a  book  or 
"docket,"  kept  by  the  justice,  Mallory,  in  his  office,  and 
used  by  him  for  the  entry  of  the  judgments  confessed  by 
said  Shroyer  before  him  as  such  justice.  These  entries  showed 
very  clearly,  that  the  justice,  Mallorj^  had  duly  rendered 
and  entered  judgments,  upon  said  cognovits,  in  favor  of 
the  relators,  and  against  the  said  Shroyer,  and  therefore 
that  the  relators  had  no  such  cause  of  action  against  the  ap- 
pellees, as  was  stated  in  their  complaint. 

In  our  opinion,  the  relators'  motion  for  a  new  trial  of 
this  cause  was  correctly  overruled. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant's 
relators. 


NoRRis  V.  Tharp  et  al. 

PfeomssoBT  NoTK. — Fraudulent  Representations.—Oounier'CZaim — Written 
Lease, — Landlord  and  Tenant— Hescission. — In  &n  action  by  the  payee. 


48  SUPREME  COURT  OP  INDIANA. 

Norri^t?.  Tharp  et  at. 

against  the  makers,  a  principal  and  surety,  upon  a  promissory  note  executed 
in  part  consideration  of  a  lease  of  real  estate,  made  by  the  payee,  to  the 
principal,  by  a  writing  which  was  silent  as  to  the  character  and  condition 
of  the  real  estate  leased,  the  principal  answered  by  way  of  counter-claim, 
setting  out  the  lease,  alleging  the  suretyship,  and  averring  that  the  payee, 
in  making  such  lease,  had  falsely  and  fraudulently  represented  to  the  prin- 
cipal that  the  real  estate  was  so  underdrained  as  to  be  fit  for  farming 
equally  well  in  wet  and  dry  seasons;  that  he  had  no  means  of  ascertaining 
whether  or  not  such  representations  were  true,  and,  relying  upon  them, 
accepted  the  lease  and  executed  the  note;  and  that  such  representations 
were  false,  that  a  part  of  the  lease  was  during  a  wet  season,  and  that  for 
want  of  underdraining  his  crops  had  failed. 
Heldf  on  demurrer,  that  the  answer  is  sufficient  as  a  counter-claim. 

From  the  Miami  Circuit  Court. 

R.  P.  Efftnger^  L.  Walker  and  C  A.  Cole^  for  appellant. 
.7.  L.  Farrar  and  J,  Farrar,  for  appellees. 

Perkins,  J. — Orville  M.  Tharp  sued  William  D.  and 
Samuel  Norris  upon  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy : 

"  $360.  August  1st,  1873. 

"  Three  years  after  date,  we  promise  to  pay  to  the  order 
of  O.  M.  Tharp  three  hundred  and  sixty  dollars,  with  in- 
terest at  ten  per  cent,  per  annum,  value  received,  after  matu- 
rity, without  any  relief  whatever  from  valuation  or  appraise- 
ment laws.  If  this  note  be  collected  by  suit,  the  judgment 
shall  include  a  reasonable  fee  for  plaintiff's  attorney, 
and  shall  bear  ten  per  cent,  interest  after  maturity. 

"  William  D.  Norris, 
"  Sam'l  Norris." 

William  D.  Norris  answered,  that  the  note  sued  on 
is  one  of  the  notes  mentioned  in  the  following  contract, 
viz. : 

"Article  of  agreement  made  and  entered  into  between 
Orville  M.  Tharp,  of  Miami  county  and  State  of  Indiana, 
of  the  first  part,  and  William  D.  Norris  and  Samuel  Norris, 
of  Wabash  county  and  State  of  Indiana,  of  the  second  part, 
and  provides  as  follows,  viz. :  "    [Here  follows  a   lease  for 
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three  years,  of  a  farm,  containing  specifications  as  to  crops 
and  manner  of  cultivation,  but  containing  no  statements  as 
to  the  character  or  condition  of  the  land ;  the  lease  conclud- 
ing with  the  statement  that  the  lessee  agrees  to  pay  the  sum 
of  $360  per  annum,  for  which  he  and  his  surety  executed 
their  notes  to  said  Tharp.]    The  lease  is  signed  by — 

"  Orvillb  M.  Tharp, 
"  William  D.  Norris, 
"  Samuel  Norris." 
Samuel  Norris  was  surety  for  William   D.  Norris,  but 
died  after  the  commencement  of  this  suit. 

Said  William  D.  Norris  further  averred,  that  said  note 
'*  was  given  for  the  rental  of  the  said  real  estate,  and  for  no 
other  or  different  consideration  ;  that  the  other  two  of  said 
notes  have  been  fully  paid  by  this  defendant ;  and  he  further 
alleges,  that,  at  and  previous  to  the  time  of  the  execution 
of  said  lease  and  notes,  and  as  an  inducement  to  their  ex- 
ecution, and  to  the  entering  into  said  contract  by  this  de- 
fendant, the  plaintiff  represented  to  him  that  the  said  land, 
which  he  proposed  to  lease  to  this  defendant,  was  thor- 
oughly underdrained  and  suitable  for  tillage,  both  in  wet 
and  dry  seasons ;  that  this  defendant,  knowing  nothing  of  the 
facts  in  that  regard,  and  having  to  means  prior  to  the  execu- 
tion of  said  contract  of  ascertaining  the  same  except  from 
the  statements  of  said  plaintiff  as  aforesaid,  and  relying 
upon  the  representations  so  made,  was  induced  to 
enter  into  said  contract  and  execute  said  notes,  whereby 
he  agreed  to  pay  the  full  value  and  price  for  the  use  •f 
land  undei*drained  and  suitable  for  tillage,  as  aforesaid. 
And  the  defendant  avers,  that  the  representations  so  made 
by  said  plaintiff  to  him  as  aforesaid  were  false  and  fraudu- 
lent ;  that  said  land  was  not  underdrained  and  suitable  for 
tillage  as  aforesaid,  but  was  without  underdrainage,  and 
unsuited  for  tillage  in  wet  seasons  ;  that,  during  the  time 
the  same  was  occupied  by  this  defendant  under  the  said 
Vol.  LXV.. 


50  SUPREME  COURT  OF  INDIANA. 


Norris  v.  Tharp  et  al. 


lease,  particularly  during  the  last  two  years,  the  same  wa» 
so  wet  and  heavy  by  reason  of  the  lack  of  underdrainage, 
as  to  be  unfit  for  tillage,  and  unsuitable  for  the  raising  of 
any  crops  thereon  ;  that,  during  the  years  1875  and  1876, 
the  period  of  said  occupancy  for  which  the  note  sued  on 
in  this  action  was  given,  the  said  land,  for  the  reasons 
aforesaid,  for  the  lack  of  such  underdrainage,  was  unfit  for 
cultivation,  and  unsuited  for  raising  crops.  Wherefore 
this  answer  is  made  a  counter-claim,  and  he  prays  judg- 
ment for  relief,"  etc.  He  avers  that  Samuel  Norris  was 
surety  only  in  the  agreement. 

A  demurrer,  for  the  want  of  facts,  was  sustained  to  the 
paragraph ;  the  defendant  excepted,  and  refused  to  answer 
over.  Thereupon  the  court  rendered  judgment  for  the 
plaintiff. 

The  defendant  appealed,  and  assio^ns  for  errors  : 

1.  The  court  erred  in  ^^nstaining  the  demurrer  to  the 
paragraph  of  answer  or  cross  complaint ; 

2,  The  court  erred  in  including  an  attorney's  fee  in  the 
judgment. 

It  may  be  remarked  here  tliat  no  objection  or  exception 
was  made  or  taken  to  the  judgment  below.  However, 
there  is  nothing  in  the  second  assignment  of  error. 
Thompson  v.  Davi%  29  Ind.  264. 

We  think  the  first  error  is  well  assigned.  Beaver  v.  The 
Presidenty  etc,  34  Ind.  245  ;  Ilwkle  v.  Margerumy  50  Ind.  240; 
Strong  v.  Downing,  34  Ind.  300. 

The  representations  averred  in  the  answer  to  have  been 
made  by  Tharp  to  Norris,  as  inducements  to  the  latter  to 
take  the  lease  of  the  farm  and  execute  the  note  sued  upon, 
were  of  material  matters,  largely  affecting  the  value  of  the 
lease.  And  it  is  averred  in  the  answer,  that  those  repre- 
sentations were  false  and  fraudulent;  that  they  were  relied 
upon  as  true  by  the  defendant,  appellant  here,  and  that 
damage  was  occasioned,  etc.    And  we  think  the  circum- 
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rtances  under  which  they  were  made  were  such  as  to 
justify  the  party  to  whom  they  were  made  in  relying  upon 
said  representations. 

Such  being  the  case,  the  party  defrauded  had  a  right  to 
bring  an  action  for  damages,  while,  had  he  so  elected  at 
the  proper  time,  he  might  have  sought  a  rescission  of  the 
contract. 

In  Shaeffer  v.  Sleade^  7  Blackf.  178,  Sullivan,  J.,  in  de- 
livering the  opinion  of  the  court,  said : 

"  At  law,  an  action  may  be  maintained  for  false  repre- 
sentations, made  by  a  vendor  to  a  purchaser,  of  matters  with- 
in the  peculiar  knowledge  of  the  vendor,  whereby  the  pur- 
chaser is  injured." 

Harvey  v.  Smithy  17  Ind.  272,  was  an  action  for  damages 
occasioned  by  false  and  fraudulent  representations  in  the 
sale  of  property,  and  the  action  was  sustained. 

The  appellant,  then,  having  a  right  to  maintain  an  ac^ 
tion  for  damages  for  the  fraud,  might  recover  such  dam- 
ages, upon  a  counter-claim,  in  the  action  by  the  fraudulent 
lessor  to  recover  the  price  agreed  to  be  paid  upon  the 
lease. 

The  court  erred  in  sustaining  the  demurrer  to  the  an- 
swer. It  was  judicious  that  the  counter-claim  should  be 
filed  in  the  suit  upon  the  last  note,  as  the  damages  at  that 
time  could  be  determined  with  more  accuracy. 

The  judgment  is  reversed,  with  costs;  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


Fisher  v.  The  State,  ex  rel.  Wildermuth. 

Bastardy. — AdmiMitm  of  Maintenance  Provided  for  Child, — The  admission 
oi  tho  mother  of  a  hastard  child,  that  provision  for  the  maintenance  of  her 
child  has  heen  made  to  her  satisfaction,  as  contemplated  hy  section  17  of 
the  hastardy  act,  2  R.  S.  1876,  p.  660,  mmt  he  entered  of  record. 

Saks. — An  admisnon,  in  writing,  that  such  provision  has  heen  made,  whicb 
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has  not  been  entered  of  record,  though  containing  a  request  that  it  be  so 
entered,  is  no  bar  to  a  subsequent  prosecution. 

Same. — A7*rest  of  Judgment. —  Venue, — Amendment. — The  omission  of  the 
venue  from  the  affidavit  instituting  a  prosecution  for  bastardy  is  not 
ground  for  arresting  the  judgment,  and  is  deemed,  by  the  Supreme 
Court,  as  having  been  supplied  by  amendment  in  the  court  below. 

Same. — Motion  to  Dismiss  Action. — Exception. — Supreme  Court. — Error  in 
overruling  a  motion  to  dismiss  such  a  prosecution,  if  not  excepted  to  at  the 
time,  is  not  available  in  the  Supreme  Court. 

Samb.— iVtfto  Trial. — BUI  of  ExcepHons.^-The  truth  of  causes  alleged  in  a 
motion  for  a  new  trial  must  be  shown  by  a  bill  of  exceptions. 

£Ume. — Assignment  of  Error. — A  mere  cause  for  a  new  trial  can  not  prop- 
erly be  assigned  as  error,  in  the  Supreme  Court. 

From  the  Pulaski  Circuit  Court. 

D.  P.  Baldwin  and  D.  D.  Dykemarty  for  appellant. 

T.  S.  Rollins,  for  appellee. 

HowK,  C.  J. — In  this  case,  Loretta  Wildermuth  filed,  be- 
fore a  justice  of  the  peace  of  Pulaski  county,  her  verified 
complaint,  wherein  she  alleged  that  she  was  pregnant  with 
a  bastard  child,  of  which  the  appellant,  Martin  Fisher,  was 
the  father. 

Upon  a  hearing  before  the  justice,  it  was  adjudged  that 
the  appellant  was  the  father  of  the  relatrix's  bastard  child. 

In  the  court  below,  the  appellant's  motion  to  dismiss 
the  cause,  for  the  want  of  a  "  proper  affidavit,"  was  over- 
ruled. 

The  appellant  then  answered  in  two  paragraphs  : 

1.  A  general  denial ;  and, 

2.  An  affirmative  answer,  which  we  will  hereafter  notice. 
The  appellee   demurred  to  the  second  paragraph  of  the 

appellant's  answer,  which  demurrer  was  sustained  by  the 
court,  and  to  this  decisioa  the  appellant  excepted. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  re- 
turned for  the  appellee,  that  the  appellant  was  the  father 
of  the   bastard  child  mentioned  in  the  complaint. 

The  appellant's  motion  for  a  new  trial  was  overruled  by 
the  court,  and  to  tliis  ruling  he  excepted.  His  motion  in 
arrest   of  judgment  was   also  overruled  by   the  court. 
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and  he  excepted  to  this  decision ;  and  judgment  was 
rendered  upon  and  in  accordance  with  the  verdict  of  the 
jury. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  his  motion  to  dismiss  this  suit; 

2.  In  sustaining  a  demurrer  to  the  second  paragraph 
of  his  answer ; 

3.  In  sustaining  a  demurrer  to  said  second  paragraph, 
a8  amended ; 

4.  In  overruling  his  motion  for  a  new  trial ; 

5.  In  overruling  his  motion  in  arrest  of  judgment;  and, 

6.  Error  of  the  court,  in  the  exclusion  of  certain  evi- 
dence. 

1.  The  record  fails  to  show  that  the  appellant,  at  the 
time,  excepted  to  the  decision  of  the  court  in  over- 
ruling his  motion  to  dismiss  this  suit.  Without 
such  an  exception,  the  alleged  error  of  the  court,  in  over- 
ruling said  motion,  was  not  properly  saved  in  the  record, 
and  presents  no  question  for  our  decision.  This  rule  of 
practice  is  founded  on  the  provisions  of  the  code,  and  has 
been  so  long  and  so  often  recognized  and  acted  upon,  in  the 
decisions  of  this  court,  that  we  need  not  cite  authorities  in 
its  support 

2.  The  second  and  third  errors  assigned  by  the  appel- 
lant relate  to  the  sufficiency  of  the  second  paragraph  of 
his  answer,  and  may  well  be  considered  together,  as  they 
present  substantially  the  same  question  for  our  decision. 
In  the  second  paragraph  of  his  answer,  the  appellant  set 
up  a  written  certificate  of  satisfaction,  executed  by  the  ap- 
pellee's relatrix,  as  follows : 

"  December  21st,  1875.  I  hereby  certify,  that  full  satis- 
fieu*tion  has  been  made  by  Martin  Fisher  for  the  support  of 
my  bastard  child  ;  as  a  fact  of  the  same,  I,  therefore,  wish 
the  same  dismissed. 

[Signed,]  "  M.  Loretta  Wildermuth." 
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It  was  alleged  in  said  paragraph  of  answer,  that  the 
appellant  had  given  bond,  with  security,  to  the  appellee's 
relatrix,  then  an  adult,  for  the  payment  to  her,  in  instal- 
ments, of  the  sum  of  fifty  dollars,  which  sum  she  had 
agreed  to  receive  in  full  satisfaction  for  the  support  of  her 
bastard  child  ;  that  he  had  tendered  the  said  sura  of  fifty 
dollars,  as  the  instalments  became  due,  to  the  relatrix,  and 
to  her  father  and  mother,  and  that  he  had  been  and  still 
was  ready  to  comply  with  said  agreement  in  every  way ; 
and  that  he  brought  into  court  the  agreement  of  the  rela- 
trix for  the  dismissal  of  this  suit,  and  asked  that  the  same 
might  be  entered  of  record,  in  the  court  below,  as  the  ac- 
knowledgment of  the  relatrix,  that  provision  to  her  satis- 
faction had  been  made  for  her  bastard  child,  and  that 
the  same  might  still  stand  as  her  agreement  in  said 
court. 

It  is  very  clear,  we  think,  that  the  facts  stated  in  this 
second  paragraph  of  answer  were  not  sufficient  to  consti- 
tute a  valid  defence  to  this  action.  In  section  17  of  "An 
act  regulating  prosecutions  in  cases  of  bastardy,"  etc.,  ap- 
proved May  6th,  1852,  it  is  provided,  that  "  The  prosecut- 
ing witness,  if  an  adult,  may,  at  any  time  before  final 
judgment,  dismiss  such  suit,  if  she  will  first  enter  of  rec- 
ord an  admission  that  provision  tor  the  maintenance  of  the 
child  has  been  made  to  her  satisfaction,  *  *  *  and  such 
entry  *  *  *  shall  be  a  bar  to  all  other  prosecutions  for  the 
same  cause  and  purpose."  2  R.  S.  1876,  p.  660.  Under 
this  provision  of  the  statute,  it  is  essentially  requisite  that 
the  prosecuting  witness  should  "  enter  of  record  an  admis- 
sion that  provision  for  the  maintenance  of  the  child  has 
been  made  to  her  satisfaction."  The  case  at  bar  is  very 
similar  to  the  case  of  Harness  v.  The  State^  ex  reL,  57  Ind.  1, 
in  which  it  was  held  by  this  court,  that  an  acknowledgment 
of  satisfaction  by  the  prosecuting  witness,  of  provision 
made  for  the  support  of  her  bastard   child,  not  entered  of 
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record  as  provided  by  the  statute,  would  not  bar  a  further 
prosecution.  The  court  did  not  err  in  sustaining  the  de- 
murrer to  this  second  paragraph  of  answer,  either  as  orig- 
inally filed  or  as  amended. 

4.  The  fourth  error  complained  of  by  the  appellant  is 
the  decision  of  the  circuit  court  in  overruling  his  motion 
for  a  new  trial.  In  this  motion,  a  large  number  of  causes 
for  such  new  trial  were  assigned,  consisting  chiefly  of  al- 
leged errors  of  law,  occurring  at  the  trial,  and  excepted  to 
.  by  the  appellant.  There  is  no  bill  of  exceptions  in  the 
record,  and  therefore  the  truth  of  these  causes  for  a  new 
trial  is  not  made  manifest,  in  the  mode  prescribed  by  law. 

"We  can  not  say,  from  the  record  of  this  cause,  that  the 
court  erred  in  overruling  the  appellant's  motion  for  a  new 
trial,  and  therefore  we  are  bound  to  say  that  the  court 
committed  no  error  in  this  ruling;  for  all  the  presumptions 
are  in  favor  of  the  correctness  of  the  court's  decision. 
JKyer«  v.  Murphy,  60  Ind.  282. 

6.  The  fifth  alleged  error,  the  overruling  of  the  appel- 
lant's motion  in  arrest  of  judgment,  calls  in  question  only 
the  sufficiency  of  the  complaint  of  the  relatrix,  after  trial 
and  verdict.  The  objection  to  the  complaint  is,  that  it  had 
no  venue.  This  objection  is  to  the  form,  rather  than  to 
the  substance  of  the  complaint ;  and  it  can  not  be  made 
available,  on  a  motion  in  arrest  of  judgment.  Besides,  this 
is  a  civil  action,  and  the  complaint  might  have  been 
amended,  so  as  to  obviate  this  objection,  in  the  circuit 
court,  and  it  will  be  regarded  as  thus  amended,  in  this 
court.  The  complaint  certainly  informed  the  appellant  of 
the  nature  of  the  relatrix's  cause  of  action,  and  was  so  ex- 
plicit that  a  judgment  thereon  could  be  used  as  a  bar  to 
another  suit  for  the  same  cause.  As  a  rule,  this  is  all  that 
is  requisite  in  a  complaint  in  a  suit  originating,  as  this 
did,  before  a  justice  of  the  peace.  Hewett  v.  Jenkins^  60 
Ind.  110. 
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We  are  clearly  of  the  opinion,  that  the  complaint  in  thia 
case  was  sufficient  after  verdict,  on  a  motion  in  arrest  of 
judgment;  and  that  the  motion  was  correctly  overruled. 
Dibble  V.   The  State,  ex  rel.,  48  Tnd.  470. 

6.  The  sixth  and  last  error  assigned  was  merely  a  cause 
for  a  new  trial,  and  preseuts  no  question  for  our  decision. 
A  cause  for  a  new  trial  can  not  be  assigned  as  error,  in  this 
court.  Freeze  v.  DePuy,  57  Ind.  188 ;  Walls  v.  The  An- 
derson,  etc.,  JR,  R.  Co.,  60  Ind.  56. 

We  find  no  available  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Galvin  v.  Crouch. 

Seduction. — Complaint. — In  an  action  under  section  24  of  the  code,  2  R.  8. 

1876,  p.  48,  for  seduction,  the  complaint  ftiust  allege  that  the  plaintiff  ib  an 

"unmarried  female." 
Same. — Common  Imvj. — Such  action  did  not  exist  at  common  law. 

From  the  Boone  Circuit  Court. 

C.  S.  Wesner  and  C.  C.  Galvin,  for  appellant. 

BiDDLE,  J. — Complaint  for  seduction  in  the  following 
words  : 

"Martha  J.  Crouch,  by  her  next  friend,  Jonathan G. 
Crouch,  complains  of  Christopher  C.  Galvin,  and  says: 
That,  on  the  15th  day  of  April,  1874,  at  and  while  the 
plaintiff  was  employed  as  a  servant  in  the  family  of  the 
defendant,  the  defendant,  at  the  county  of  Boone  and 
State  of  Indiana,  did  seduce  and  have  carnal  knowledge 
of  the  plaintiiF,  who  was  then  and  there  a  person  under 
the  age  of  twenty-one  years ;  and  that  said  plaintiff  had 
always  been  chaste  and  virtuous,  and  born  a  good  char- 
acter for  virtue  and  chastity  until  said  defendant,  at  the 
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time  aforesaid,  seduced  and  carnally  knew  her ;  and  that 
said  defendant  did  have  carnal  knowledge  of  said  plaintiff 
continuously  from  the  15th  day  of  April,  1874,  until  the 
13th  day  of  June,  1874;  and,  by  reason  of  said  seduction 
and  carnal  knowledge  that  defendant  had  with  plaintift", 
she  became  sick  with  child,  and  so  remained  and  con- 
tinued for  the  space  of  nine  months  from  the  13th  day  of 
June,  1874,  at  the  expiration  of  which  time,  on  the  13th 
day  of  March,  1875,  she  was  delivered  of  a  male  bastard 
child,  of  which  she  was  pregnant  as  aforesaid ;  that,  in 
consequence  of  said  seduction  and  carnal  knowledge  of 
plaintiff  by  the  defendant,  the  plaintiff  has  suffered  greatly 
in  her  health,  and  become  sick,  iand  so  continued  for  the 
space  of  ten  months,  during  all  which  time  she  suffered 
great  pain,  and  was  prevented  from  transacting  her  neces- 
sary business  and  affairs,  and  has  been  greatly  injured  and 
disturbed  in  her  peace  of  mind,  and  has  been  otherwise 
greatly  injured,  to  her  damage  in  the  sum  of  ten  thousand 
dollars.     Wherefore,"  etc. 

A  demurrer,  alleging  the  want  of  sufficient  facts,  was 
overruled  to  the  complaint.  Answer;  trial  by  jury;  ver- 
dict for  appellee.  The  appellant,  by  the  proper  exceptions 
and  appeal,  has  presented  to  us  the  sufficiency  of  the  com- 
plaint, and  the  sufficiency  of  the  evidence  to  maintain  the 
action,  as  questions  for  our  decision. 

The  objection  made  to  the  complaint  is,  that  it  does  not 
aver  the  plaintiff  to  be  an  *' unmarried  female."  This  ob- 
jection is  well  taken.  At  common  law  the  appellee  would 
have  had  no  right  of  action  on  the  facts  stated  in  the  com- 
plaint.    By  our  code  it  is  enacted : 

"Sec.  24.  Any  unmarried  female  may  prosecute  as 
plaintiff  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages  as  may  be  assessed  in  her  favor." 

In  asserting  a  right  which  did  not  exist  at  common  law, 
but  is  wholly  created  by  statute,  the  statute  must  be 
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strictly  complied  with.    The  case  of  Thompson  v.  Young^ 
51  Ind.  599,  is  in  point. 

The  judgment  is  revereed,  at  the  costs  of  the  appellee ; 
cause  remanded,  with  instructions  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings. 


Buck  v.  Steffey. 

Mistake. — PromUaory  Note. — Burden  of  Proof.  —  The  burden  of  proof  of 
an  aUeged  mistake  in  a  promissory  note  in  suit  is  upon  the  party  aUeg- 
ing  the  mistake  ;  and  It  must  be  shown  to  have  been  mutual. 

Supreme  Coxjkt.-- Weight  of  ^wrfwicc.— The  Supreme  Court  will  not  dis- 
turb a  finding  upon  the  mere  weight  of  evidence. 

From  the  Knox  Circuit  Court. 

T.  R.  Cobb  and  O.H.  Cobby  for  appellant. 
W.  F.  PidgeoUy  for  appellee. 

HowK,  C,  J. — This  was  a  suit  by  the  appellee,  against 
the  appellant,  upon  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy : 

"  $1,479.75.  March  21st,  1874. 

"  On  or  before  the  1st  day  of  March,  1876,  I  promise 
to  pay  to  the  order  of  George  W.  Steffey  fourteen  hundred 
and  seventy-nine  and  seventy- five  one-hundreths  dollars, 
value  received,  without  any  relief  from  valuation  or  ap- 
praisement laws,  with  ten  per  cent,  interest  from  the  let 
day  of  March,  1874,  until  paid." 

his 

(Signed,)  "Lbandbr  +  Buck. 

mark. 

'^  Teste :  A.  Dunn." 

It  was  alleged  in  appellee's  complaint,  that  the  note,  less 
certain  specified  credits,  was  due  and  unpaid ;  and  judg- 
ment was  demanded  for  two  thousand  dollars. 
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The  appellant  answered  in  three  paragraphs,  in  sub- 
stance, as  follows : 

1.  A  general  denial ; 

2.  Payment;  and, 

3.  By  way  of  cross-complaint,  the  appellant  said,  that, 
on  the  21st  day  of  March,  1874,  he  entered  into  a  contract 
with  the  appellee,  whereby,  among  other  things,  he  agreed 
to  execute  to  the  appellee  a  note  for  one  thousand  four 
hundred  and  seventy-nine  dollars  and  seventy-five  cents, 
payable  on  the  1st  day  of  March,  1876,  without  relief,  etc., 
and  bearing  interest  at  the  rate  of  ten  per  cent,  per  annum 
from  the  1st  day  of  March,  1875 ;  that  the  note  in  suit 
was  drafted,  and  by  mistake  of  the  draftsman  was  made, 
to  bear  interest  from  March  1st,  1874,  instead  of  March 
Ist,  1875  ;  and  that  the  appellant,  by  mistake,  signed  said 
note,  believing  that  it  contained  these  words,  "  with  ten 
per  cent,  interest  from  the  1st  day  of  March,  1875,"  instead 
of  "from  the  1st  day  of  March,  1874,"  as  the  note  in  suit 
then  read.  Wherefore  the  appellant  asked,  that  the  said 
mistake  in  said  note  might  be  corrected. 

The  appellee  replied  by  general  denial,  to  tl^e  second 
and  third  paragraphs  of  said  answer. 

The  issues  joined  were  tried  by  the  court,  and  a  finding 
was  made  for  the  appellee.  The  appellant's  motion  for  a 
new  trial  w^as  overruled,  and  his  exception  was  entered  to 
this  ruling,  and  the  court  rendered  judgment  on  its 
finding. 

The  overruling  of  his  motion  for  a  new  trial  is  the 
only  error  assigned  by  the  appellant  in  this  court ;  and  the 
only  question  thereby  presented  for  our  decision  is,  whether 
or  not,  upon  the  weight  of  the  evidence,  there  was  a  mis- 
take in  the  note  in  suit,  w^hich  the  appellant  was  entitled 
to  have  corrected.  Before  the  appellant  could  have  the 
alleged  mistake  corrected  and  obtain  a  reformation  of  the 
note  in  suit,  as  the  burthen  of  this  issue  was  on  him,  it 
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was  necessary  that  he  should  show,  by  a  fair  preponder- 
ance of  the  evidence,  that  the  alleged  mistake  existed,  and 
that  it  was  the  mutual  mistake  of  the  appellee  as  well  as 
of  himself.  It  was  not  enough  for  the  appellant  to  show, 
as  alleged  in  his  cross  complaint,  that  he,  by  mistake,  exe- 
cuted the  note  as  it  was  drafted;  but  he  should  have 
shown  that  the  mistake  in  the  note  was  the  mutual  mistake 
of  both  the  parties  thereto.  Baldwin  v.  Kerlin^  46  Ind. 
426 ;  Barnes  v.  Bartlett^  47  Ind.  98 ;  Heacenridge  v.  Mondy^ 
49  Ind.  434. 

In  this  case,  the  appellant  testified  that  there  was  such 
a  mistake  in  the  note,  as  he  had  alleged  in  his  cross  com- 
plaint ;  while,  on  the  contrary,  the  appellee  testified  that 
the  note  was  right,  and  the  attesting  witness,  who  drafted 
the  note,  testified  that  he  wrote  the  note  as  the  appellant 
directed.  It  would  seem  that  the  preponderance  of  the 
evidence  fairly  sustained  the  finding ;  but,  whether  it  did 
or  not,  there  was  certainly  evidence  introduced  which 
tended  to  sustain  the  finding  of  the  court,  and  that  is  all 
that  is  required  in  this  court.  We  have  so  often  decided, 
in  such  cases,  that  we  would  not  disturb  the  finding  or  ver- 
dict upon  the  mere  weight  of  the  evidence,  that  we  may 
be  excused,  we  trust,  from  citing  authorities  to  that  effect. 

Our  reports  are  full  of  such  decisions. 

The  judgment  is  affirmed,  at  the  appellant's  costs,  with 
three  per  centum  damages. 


j  65      60 

1-^^-^  MoNROK  V.  The  Adams  Express  Company. 

Express  Company. — Action  for  Failure  io  Deliver  Money. — Atiswers  io  In- 
ierroffaioriea* — Judgment  Non  Obstante. — Principal  and  Agent. — In  an  ac- 
tion aguinst  an  express  company,  to  recover  for  money  entrusted  to  it 
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by  the  plaintiff  for  delivery  to  another,  and  alleged  to  have  been  lost,  the 
jary,  with  their  general  verdict  for  the  plaintiff,  found  specially,  in  an- 
swer to  interrogatories,  that  the  money  had  been  received  from  the  plain- 
tiff, by  the  agent  of  the  company,  for  delivery  to  the  consignee,  and  that 
the  package  containing  it  had  been  delivered  by  another  agent,  with  the 
seals  unbroken,  to  one  not  the  consignee. 

Held,  the  evidence  not  being  in  the  record,  that  the  answers  are  not  incon- 
sistent with  the  general  verdict. 

Sams.— Afo^n. — Exception. — Record. — A  motion  for  a  judgment  non  ob 
ttttuie,  and  an   exception  to  the  ruling  thereon,  are  parts  of  the  record. 

From  the  Ohio  Circuit  Court. 

A.  G.  Downey^  H.  S,  Downey  and  J.  S.  Jelley^  for  appel- 
lant. 
E.  C.  Devore,  tfor  appellee. 

Perkins,  J. — Suit  by  the  appellant,  against  the  appellee, 
to  recover  the  value  of  a  package  of  money  alleged  to  have 
been  lost  by  the  latter. 

Answer,  general  denial. 

Trial  by  jury;  verdict  for  the  appellant,  accompanied  by 
answers  to  interrogatories,  as  follows: 

*'  The  plaintiff  asks  and  requests  the  court  to  propound 
the  following  interrogatories  to  be  answered  by  the  jury : 

•'  1.  Did  Miss  Monroe  write  a  letter  and  direct  the  same 
W.  H.  Thayer  &  Co.,  on  or  about  the  25th  of  July,  1877, 
inclosing  in  the  envelope  one  hundred  dollars,  and  deliver 
the  same  to  Dalrymple,  to  be  shipped  to  Cincinnati? 

'^Ans.    Yes. 

''  2.  Did  Dalrymple  receive  the  one  hundred  dollars 
from  Miss  Monroe  after  she  had  taken  it  to  his  office, 
and  did  Miss  Monroe  leave  the  one  hundred  dollars  with 
liim  ? 

"Ans.    Yes. 

''  3.  At  the  time  Miss  Monroe  took  and  delivered  the 
one  hundred  dollars  to  Dalrymple,  was  he  then  the  author- 
ized agent  of  the  defendant? 

"Ana.    Yes. 

"  4.     Did  Dalrymple  seal  up  with  wax  the  envelope,  in 
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the  presence  of  Miss  Monroe,  after  she  had  placed  the  one 
hundred  dollars  in  the  envelope? 

"Ans.     Yes. 

"  5,  Had  the  Express  Company  notice  of  the  loss  of  the 
said  one  hundred  dollars,  within  thirty  days  after  the  same 
was  given  to  their  agent,  Dalrymple,  at  Rising  Sun,  Indi- 
ana, on  the  25th  of  July,  1877  ? 

"Ans.     Yes. 

'*  6.  Did  Dalrymple,  the  agent  of  the  Express  Company, 
at  the  request  of  Miss  Monroe,  notify  the  Company  of  the 
loss  of  the  package,  within  thirty  days  after  it  was  de- 
livered to  their  agent  ? 

"Ans.     Yes.  Solomon  R.  Kittle,  Foreman." 

"  Comes  the  defendant  and  requests  the  court  to  pro- 
pound to  the  jury,  on  behalf  of  the  defendant,  the  follow- 
ing interrogatories,  to  be  answered  by  them  in  case  they 
find  a  general  verdict : 

"  1.  Was  the  one  hundred  dollars,  for  which  this  suit 
is  brought,  in  the  envelope  when  it  was  delivered  to  Jo- 
seph Dalrymple,  the  agent  of  defendant  at  Rising  Sun, 
Ind.,  on  the  25th  day  of  July,  1877? 

"  Ans.    Yes. 

"  2.  Was  it  sealed  up  with  wax  by  Joseph  Dalrymple, 
and  the  seal  of  the  Rising  Sun  oflSce  impressed  upon  the 
wax  by  said  Joseph  Dalrymple? 

"  Ans.     Yes. 

"  3.  Were  whatever  contents  that  was  in  the  envelope 
when  delivered  by  plaintiff  to  defendant's  agent,  Dalrym- 
ple, and  sealed  up  by  him,  delivered  to  defendant's  mes- 
senger, W.  L.  Dickson  ? 

"  Ans.    Yes. 

"  4.  Were  the  seals  and  envelope  in  good  order  when 
delivered  to  the  messenger,  W.  L.  Dixon,  by  Dalrymple  ? 

"Ans.     Yes. 

"  6.    Were  the  seals  and  envelope  in  good  order  and 
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intact  when    delivery  waa  made  to  the  money  clerk,  J.  A. 
G.  Roberts  ? 

*'  Ana.    Yes. 

*'6.  Were  the  seals  and  envelope  intact  and  in  good 
order  when  it  was  delivered  by  the  money  delivery  clerk, 
Jesse  L.  Little? 

"  Ana.     Yes. 

"7.  Were  the  seals  and  envelope  in  good  order  and 
intact  when  it  was  delivered  to  Thomas  P.  Felter? 

"  Ans.     Yes. 

"  8.  If  the  one  hundred  dollars  was  in  the  envelope 
when  delivered,  and  sealed  with  wax  by  the  agent,  Dalrym- 
pie,  who  took  it  out  ? 

"  Ans.     The  evidence  does  not  disclose. 

"  9.  If  the  one  hundred  dollars  was  in  the  envelope 
when  delivered  to,  and  sealed  up  by,  the  agent,  Dalrym- 
ple,  where  was  it  taken  out  ? 

"  Ans.     The  evidence  does  not  disclose. 

"  10.  Did  the  plaintift',  Martha  Monroe,  make  claim  in 
writing,  of  the  defendant,  for  the  loss  of  said  one  hundred 
dollars,  at  their  office  in  Rising  Sun,  Ind.,  within  thirty 
days  from  the  26th  day  of  July,  1877  ? 

"  Ans.    Yes. 

"  11.  Did  the  plaintiff,  Martha  Monroe,  make  a  claim 
in  writing,  of  any  officer  or  agent  of  the  defendant  for  the 
loss  of  said  one  hundred  dollars,  within  thirty  days  from 
the  25th  day  of  July,  1877,  to  which  the  original  receipt 
was  attached  ? 

"Ans.  Yes,  except  the  attachment  of  company's  re- 
ceipt. Solomon  R.  Kittle,  Foreman." 

The  appellee  interposed  the  following  motion,  viz. : 
**  That  the  court  render  judgment  in  their  favor,  notwith- 
standing the  general  verdict,  upon  the  answers  to  interrog- 
atories, because  said  answers  are  inconsistent  with  the 
general  verdict." 


64  SUPREME  COURT  OF  INDIANA. 

t ! 

Monroe  v.  The  Adams  Express  Company. 


The  appellant  moved  orally  for  judgment  on  the  gen- 
eral verdict. 

The  court  sustained  the  former  motion,  and  overruled 
the  latter.     Exceptions  were  entered. 

The  answers  to  interrogatories  were  not  inconsistent  with 
the  general  verdict. 

The  general  verdict  implied  a  finding  by  the  jury  of  these 
facts,  viz.,  that  the  appellee  had  received  the  appellant's 
money,  upon  an  agreement  to  deliver  it  to  W.  H.  Thayer 
&  Co.,  at  Cincinnati,  Ohio,  and  that  appellee  ha<i  not 
delivered  it  pursuant  to  the  agreement,  but  should  have 
done  so. 

The  answers  to  interrogatories  affirm  the  facts,  that  the 
appellee  had  received  the  money  of  appellant,  to  be  deliv- 
ered to  said  Thayer  &  Co.,  for  the  appellant,  but  fail  to 
show  that  it  had  been  so  delivered,  or  any  excuse  for  the 
failure  to  make  such  delivery. 

Those  answers  enabled  the  jury  to  follow  the  money  to' 
the  hands  of  Thomas  P.  Felter,  but   they  fail  to   disclose 
any  connection  between  him  and  W.  H.  Thayer  &  Co.,  and 
the  evidence  is  not  in  the  record. 

The  general  verdict  shows,  that  the  appellees  were  liable 
to  pay  the  money  to  the  appellant,  and  the  answers  to 
interrogatories  show  nothing  to  the  contrary.  The  two  are 
not  inconsistent,  but  are  consistent,  but  the  latter  rather 
affirmatively  support   the  former. 

Such  being  the  case,  the  court  should  have  rendered 
judgment  on  the  general  verdict  for  the  plaintiflT. 

Judgment  goes,  of  course,  on  the  general  verdict,  in  the 
absence  of  any  valid  objection  thereto. 

It  is  said  in  Delawter  v.  The  Sand  Creek,  etc.,  Co.,  26 
Ind.  407 :  **  The  party  asking  that  a  special  finding  shall 
control  a  general  one,  must  see  to  it  that  his  finding  is 
sufficient." 

Answers  to  interrogatories  and  specfel  findings  are  a  part 
of  the   record,  and,  where  a  motion  is   made   for   judg- 


NOVEMBER  TERM,  1878.  65 

The  Singer  Manufacturing  Company  v,  Doxey. 

ment  on  such  findings  or  answers,  it  becomes  a  part 
of  the  record,  and  so  does  an  entry  of  exception  to  a 
ruling  thereon. 

The  court  erred  in  failing  to  render  judgment  on  the 
general  verdict. 

Reversed,  with  costs,  and  cause  remanded,  with  instruc- 
tions to   render  judgment  on  the  general  verdict. 


The  Singbr  Manufacturing  Company  v.  Doxbt. 
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Rkpleyin. — Justice  of  Peace, — Aesessment  of  Value  Exceeding  that  AUegetL  ^^  ^^ 
—  VerxiieL — New  Trial, — Amendment  of  Complaint. — Supreme  Court. — On 
trial  in  the  circuit  court,  on  appeal  by  the  plaintiff,  of  an  action  com- 
menced before  a  justice  of  the  peace  to  recover  the  possession  of  a  chattel 
alleged  in  the  complaint  to  be  of  the  value  of  twenty-five  dollars,  the  jury 
returned  a  verdict  that  the  plaintiff  was  the  owner  and  entitled  to  the 
possession  of  the  chattel,  that  it  was  of  the  value  of  sixty-five  dollars, 
and  that  it  was  unlawfully  detained  by  the  defendant. 

Held,  that,  if  the  property  be  adjudged  to  the  plaintiff,  and  is  not  returned  or 
can  not  be  found,  he  is  entitled  to  judgment  for  the  value  thereof,  whether 
demanded  by  the  complaint  or  not. 

Held,  also,  that  the  fact  that  the  vnlue  assessed  by  the  verdict  exceeds  that 
alleged  in  the  complaint  is  not  cause  for  anew  trial. 

Held,  also,  that  the  Supreme  Court  will  deem  the  complaint  to  have  been  so 
amended  as  to  correspond  with  the  verdict. 

From  the  Vigo  Circuit  Court. 

T.  H.  Harper  and  J.  G.  Williams,  for  appellant. 

HowK,  C.  J.— This  was  a  suit  by  the  appellee,  against 
the  appellant,  commenced  before  a  justice  of  the  peace  of 
Vigo  county,  to  recover  the  possession  of  a  certain  sewing 

machine. 

In  her  complaint,  the  appellee  alleged,  in  substance, 
that  she  was  the  owner,  and  entitled  to  the  posses- 
sion, of  a  certain  sewing  machine.  No.  639,868,  of  the 
value  of  twenty -five  dollars,  of  which  the  appellant  had 

Vol.  LXV.. 
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possession  without  right,  and  which  was  unlawfully  de- 
tained from  the  appellee  by  the  appellant ;  and  that  the 
said  machine  had  not  been  taken  bj  virtue  of  any  execution 
or  other  writ  against  the  appellee.  Wherefore  she  demanded 
judgment  for  the  recovery  of  said  property,  and  five  dol- 
lars for  its  detention,  and  other  proper  relief. 

This  complaint  was  duly  verified  by  the  appellee's 
oath ;  and  her  bond  with  sureties  having  been  filed  with 
and  approved  by  the  justice,  a  writ  of  replevin  was 
duly  issued  to  the  proper  constable,  by  virtue  of  which 
he  seized  the  said  sewing  machine  and  delivered  it  to  the 
appellee. 

On  the  day  set  for  the  trial  of  the  cause  before  the 
justice,  the  appellant  appeared,  and  the  appellee  was 
called  and  made  default,  and  judgment  was  rendered  ac- 
cordingly, in  favor  of  the  appellant  and  against  the  appel- 
lee, for  the  return  of  the  i  rt-perty,  and  for  the  recovery  of 
the  costs  of  suit.  From  this  judgment  there  was  an  appeal 
by  the  appellee  to  the  court  bel(.w. 

In  this  latter  court,  the  cause  was  tried  by  a  jury,  and  a 
verdict  was  returned  for  the  appellee,  to  the  eftect  that  she 
was  the  owner,  and  lawfully  entitled  to  tlic  possession,  of 
the  sewing  machine ;  that  it  was  of  the  value  of  sixty-five 
dollars,  and  that  it  was  unlawfully  detained  from  her  by 
the  appellant,  and  assessing  her  damages  for  the  detention 
thereof  in  the  sum  of  one  cent. 

The  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, and  its  exception  saved  to  this  ruling,  judgment  was 
rendered  on  the  verdict,  from  which  judgment  this  appeal 
is  now  here  prosecuted. 

The  only  alleged  error,  assigned  by  the  appel- 
lant, is  the  decision  of  the  court  below  in  oven-uling 
its  motion  for  a  new  trial.  The  causes  for  such  new  trial 
were  as  follows : 

"  1.    Because  the  verdict  of  the  jury  is  not  sustained  by 

the  evidence ; 
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"  2.  Because  the  verdict  of  the  jury  is  contrary  to  the 
evidence;  and, 

'*  3.  Because  the  jury  erred  in  the  assessment  of  the 
value  of  the  property  detained,  the  assessment  being  greater 
than  the  value  stated  in  the  complaint." 

Upon  the  third  cause  assigned  for  such  new  trial,  the 
appellant's  counsel  chiefly  rely,  in  this  court,  for  a  reversal 
of  the  judgment  of  the  circuit  court.  In  her  complaint,  ver- 
ified by  her  oath,  the  appellee  alleged  that  the  value  of  the 
sewing  machine  sued  for  was  twenty-five  dollars.  On  the. 
trial,  as  a  witness  in  her  own  behalf,  she  testified  that  the 
value  of  said  machine  was  sixty-five  dollars,  or  forty  dol- 
lars more  than  the  value  alleged  in  the  complaint.  In  their 
verdict,  the  jury  found  and  assessed  the  value  of  said  ma- 
chine at  the  sum  of  sixty-five  dollars;  and,  in  the  alterna- 
tive judgment  authorized  by  the  statute  in  such  cases,  it 
was  considered  by  the  court,  that  the  appellee  recover  of 
the  appellant  the  said  sewing  machine,  and  that  the  appel- 
lant deliver  the  machine  to  the  appellee,  "or,  in  case 
a  delivery  thereof  can  not  be  had,"  that  the  appel- 
lee recover  of  the  appellant  the  said  sum  of  sixty-five  dol- 
lars, etc. 

Did  the  jury  err  in  assessing  the  value  of  the  sewing 
machine  at  a  sum  in  excess  of  the  value  thereof  alleged  by 
the  appellee  in  her  complaint  ?  This  is  the  question,  and 
the  only  question,  presented  by  the  appellants  counsel 
for  our  decision,  in  the  case  now  before  us.  We  are  asked 
to  reverse  the  judgment  of  the  court  below,  not  because  the 
appellant  was  in  fact  the  owner  of  the  sewing  machine  in 
controversy,  nor  because  the  appellee  was  not  the  lawful 
owner,  and  lawfully  entitled  to  the  possession,  of  said  ma- 
chine, but  purely  and  simply  for  the  reason  that  the  jury 
had  assessed  the  value  of  the  appellee^s  machine  at  forty 
dollars  in  excess  of  the  value  placed  upon  it  by  the  appel- 
lee, in  her  complaint.  The  appellee  was  entitled  to  the 
possession  of  the-  machine,  and  this  fact  is  not  controverted 
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by  the  appellant  in  this  court ;  the  appellant  was  not  enti- 
tled to  the  possession  of  the  machine,  and  this  fact  is  vir- 
tually admitted  by  the  appellant,  in  this  court.  Under 
these  facts,  admitted  or  at  least'  not  controverted  in  this 
court,  what  possible  difference  could  it  make  to  the  appel- 
lant, that  the  jury  had  assessed  the  machine  at  a  value  in 
excess  of  the  value  placed  upon  it  by  the  appellee,  in  her 
complaint  ?  We  fail  to  see  how  this  increased  valuation  could, 
in  any  manner  or  by  any  possibility,  injuriously  affect  the 
appellant,  except  upon  the  hypothesis,  which  it  would  be 
unjust  to  attribute  to  the  appellant,  that  it  desired  to  ap- 
propriate to  its  own  use  the  appellee's  machine,  by  the 
payment  therefor  of  but  little  more  than  one-third  of  its 
actual  value. 

It  does  not  clearly  appear,  from  the  record  of  this  cause, 
which  one  of  the  parties  to  this  action  had  possession  of 
the  sewing  machine,  at  the  time  of  the  trial  and  judgment 
therein,  in  the  circuit  court.  From  the  form  of  the  judg- 
ment, however,  we  think  it  may  be  fairly  assumed,  that 
the  machine  was  then  in  the  possession  of  the  appellant ; 
for  the  judgment  was,  that  the  appellant  should  deliver 
the  machine  to  the  appellee.  If,  under  the  judgment,  the 
machine  was  delivered  to  the  appellee,  of  course  the  ap- 
pellant could  not  be  affected  by,  and  would  have  no  possi- 
ble interest  in,  the  value  of  the  machine  as  assessed  by  the 
jury.  If  the  machine  should  not  be  delivered  to  the  ap- 
pellee, in  accordance  with  the  judgment,  the  reason  for 
such  non-delivery,  we  may  fairly  assume,  would  be  that 
the  machine  could  not  be  found.  In  that  event,  it  seems 
to  us,  that  the  case  would  come  within  the  purview  and 
meaning  of  section  74  of  the  justices^  act  in  civil  cases, 
approved  June  9th,  1852,  wherein  it  is  provided,  that,  if 
the  "  property,  not  so  found,  is  adjudged  to  be  the  prop- 
erty of  the  plaintiff,  and  liable  to  have  been  recovered  in 
that  action,  if  it  had  been  found,  he  shall  recover  the  value 
thereof  in  damages,  whether  he  shall  have  claimed  that 
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amount  as  damages  in  his  complaint  or  not.''  2  R.  S.  1876, 
p.  630. 

We  think  the  case  at  bar  comes  fairly  within  the  spirit, 
scope  and  purpose  of  tnis  statutory  provision;  that  the 
sewing  machine  is  adjudged  to  be  the  property  of  the  ap- 
pellee, and  is  recovered  by  her,  and  the  appellant  is  required 
to  deliver  the  same  to  her,  in  this  action ;  and  that,  if  the 
appellant  should  not  deliver  the  machine  to  her,  and  if  it 
is  not  found,  then  the  appellee  might,  under  the  statute, 
recover  the  value  of  the  machine  in  damages,  whether  she 
had  demanded  judgment  for  that  amount  in  her  complaint 
or  not. 

We  do  not  think,  that,  in  an  action  to  recover  the  pos- 
session of  personal  property,  the  value  placed  upon  the 
property  by  the  plaintiff*  in  his  complaint  is  or  ought  to 
be  regarded  as  a  limitation  upon  the  amount  of  the  plain- 
tiff's recovery,  if  the  property  can  not  be  found,  or  if, 
from  any  other  cause,  having  obtained  a  judgment  for  its 
recovery,  he  should  fail  to  get  possession  thereof.  But  if 
it  were  otherwise,  if  such  value  were  an  absolute  limita- 
tion upon  the  amount  of  the  plaintiff's  recovery,  then  the 
complaint  might  have  been  so  amended,  on  trial  in  the 
court  below,  as  to  make  the  averment  of  the  value  of  the 
property  correspond  with  the  proof  of  its  value;  and 
therefore,  in  this  court,  it  will  be  deemed  and  taken  to 
have  been  thus  amended.  Lucas  v.  Smith,  42  Ind.  108 ; 
Hamilton  v.  Winterrowd^  43  Ind.  393 ;  Krewson  v.  Cloudy 
46  Ind.  273. 

In  any  view  of  this  case,  therefore,  it  seems  very  clear 
to  us,  that  no  error  was  committed  by  the  circuit  court,  in 
overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


10  SUPREME  COURT  OF  INDIANA. 


Binford,  Administrator,  v,  Wilhon. 


BiNPORD,  Administrator,  v.  Willson. 

Promissory  Notes  Secured  by  Mortoaqe. — Foreclosure  of  All  on  Ma- 
iurity  of  Part. — Compluint  Against  Endorser. — Negligence, — Execution. 
— Excess  on  Execution  must  be  Paid  to  Judgment  Debtor. — The  payee 
of  several  promissory  notes  maturing  successively  and  secured  by  a  mort- 
gage on  real  estate  endorsed  them  to  one  who,  on  maturity  of  part,  fore- 
closed the  mortgage,  obtaining  a  finding  and  decree  showing  the  amounts 
due  and  to  become  due,  and  the  dates  of  maturity,  and  ordering  the  real 
estate  to  be  sold  without  division,  etc.  He  then  exhausted  the  mortgaged 
premises,  and  all  other  property  of  the  mortgagor,  by  execution, 
without  satisfying  the  instalment  already  due,  and,  upon  the  maturity 
of  the  other  instalments,  he  brought  suit  against  the  payee,  as  endorser, 
alleging  the  foregoing  facts  and  also  "the  utter  insolvency  of  the  maker  of 
the  notes,  at,  before  and  after  the  maturity  of  "  each  instalment. 

Held,  on  demurrer,  that  the  complaint  is  sufiScient  without  an  averment  of 
a  return  of  7iulla  bona. 

Held^  also,  that  negligence  in  the  collection  of  the  amount  found  due  on  fore- 
closure is  no  defence  to  the  action  against  the  endorser  for  the  instalmento 
afterward  maturing. 

Heldy  also,  that  execution  could  not  issue  for  the  instalments .  not  matured 
until  they  became  due. 

Held,  also,  that  any  money  made  on  execution  in  excess  of  the  instalments 
due  must  be  paid  to  the  judgment  debtor,  and  can  not  be  applied  on  in- 
stalments not  matured. 

From  the  Montgomery  Circuit  Court. 

L.  C.  Thomasy  P.  S.  Kennedy  and  W.  T.  Brush,  for  ap- 
pellant. 

S.  C.  Willson  and  L.  B,  Willson,  for  appellee. 

Perkins,  J. — Suit  against  fSamuel  C.  Willson  as  assignor 
of  promissory  notes. 

The  facts  are  these : 

On  the  10th  day  of  March,  1870,  Cornelius  Blair  execut- 
ed  to  Samuel  C.  Willson  ten  promissory  notes,  payable 
one  each  year  till  all  were  paid,  and,  at  the  same  time, 
executed  a  mortgage  on  certain  real  estate  to  secure  their 
payment.  Willson  assigned  the  notes  and  delivered  the 
mortgage  to  one  Whitlock,  since  deceased,  on  whose  estate 
appellant,  Binford,  is    administrator.     The  fourth   in  the 
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series  of  notes  became  due  March  10th,  1874.  On  the  15th 
of  April  following,  no  one  of  the  notes  due  having  been 
paid,  suit  was  commenced  on  said  four  notes  and  for  the 
foreclosure  of  the  mortgage.  Judgment  of  foreclosure  was 
obtained  for  the  sum  of  sixteen  hundred  aud  twenty-two 
dollars  and  eighty  cents,  the  amount  of  the  four  notes  then 
due,  with  a  further  finding  of  the  amount  that  would  be- 
come due  on  each  of  the  remaining  six  notes,  and  the  time 
of  its  becoming  due  ;  the  first  on  the  10th  of  March,  1875, 
audi  one  of  the  others  in  each  successive  year  till  1880.  The 
land  mortgaged  not  being  susceptible  of  division  was 
ordered  to  be  sold  and  the  proceeds  applied  to  the  payment 
of  the  sum  found  due  on  the  first  four  notes,  and  the  resi- 
due, if  any,  to  the  payment  of  the  amounts  thereafter  to 
become  due  on  the  remaining  six  notes.  *^  And  it  was 
a^jndged^  that^  if  the  mortgaged  prenaises  should  not  sell 
for  Buflicient  to  pay  the  amount  due,  the  residue  should  be 
levied  ef  the  property  of  said  Blair." 

TlifijnDrtgagfid  property  was  sold  on  the  decree  of  fore- 
closure, and  brought  but  fifteen  hundred  dollars,  being  less, 
by  one  hundred  and  twenty-two  dollars  and  eighty  cents, 
than  the  amount  due  on  the  first  four  jiotes,  and  for  this 
balance  a  levy  was  made  upon  other  property  of  said  Blair, 
by  means  of  whix^  levy  the  sum  of  one  hundred  and  six 
dollars  and  fifteen  cents,  in  addition  to  the  fifteen  hundred 
dollars  reiUized  by  the  sale  of  the  mortgaged  property,  was 
obtained.  But  this  left  still  a  balance  unpaid  of  the  amount 
due  on  the  first  four  notes.  To  recover  this  balance  a  suit 
was  instituted  against  Willson,  the  assignor  of  the  notes. 
Willson  resisted  a  recovery  against  him  in  that  suit,  on  the 
ground  that  the  assignee  had  not  used  due  diligence  against 
Blair,  the  maker  of  the  notes,  and  resisted  successfully. 
WiUson  v.  Binfordy  54  Ind.  569. 

On  the  10th  of  March,  1877,  three  more  of  the  notes  of 
Blair,  assigned  by  Willson  to  Whitlock,  had  become  due 
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and  were  not  paid,  and  on  the  9th  of  April,  1877,  a  suit 
against  Willson,  the  assignor,  was  commenced  for  the 
recovery  of  the  amount  due  on  said  notes.  The  complaint 
did  not  aver  that  execution  had  been  issued  and  rAfnmArfl 
"  no  property  found  "  on  the  amounts,  severally,  which.,  it 
was  found  in  the  decree  of  foreclosure  would  become,  due 
at  stated  periods  (see  2  R.  8.  1876,  pp.  263,  264,  sees.  635, 
636,  637  and  639  ;  Skelton  v.  Ward,  51  Ind.  46) ;  but  it  did 
aver  the  utter  insolvency  of  the  maker  of  the  notes  at,  be- 
fore and  after  such  stated  periods  or  times,  as  an  excuse 
for  not  causing  such  issues  of  execution,  etc.  This  was 
sufficient.  Reynolds  v.  Jones,  19  Ind.  128  ;  Roberts  v.  Masters^ 
40  Ind.  461 ;  Markel  v.  Evans,  47  Ind.  326. 

But  the  appellee,  Willson,  claims,  that  the  negligence  of 
the  assignee  in  regard  to  the  balance  due  on  the  first  four 
notes,  above  shown,  discharged  him  from  liability  as 
assignor  upon  the  six  notes  which  had  not,  at  the  time  of 
such  negligence,  become  due,  so  that  they  could  be  collected 
by  execution. 

On  this  point  he  is  clearly  in  error.  That  negligence 
only  discharged  him  from  liability  as  assignor  upon  the 
notes  then  due,  and  the  collection  of  which  that  negligence 
might  aftect.  But  that  negligence  could  not  afiect  the  col- 
lection of  the  notes  not  then  due.  Execution  could  not 
issue  on  the  amounts  severally  named  in  the  decree  to  be- 
come due  on  such  notes,  till  those  amounts  actually  became 
due.  Nor  could  any  balance  that  might  be  collected  on 
execution  on  the  notes  due,  beyond  paying  the  amounta 
due  thereon,  be  applied  to  the  payment  of  the  suras  named 
m  the  decree  to  become  due,  but  such  balance  the  sheriff 
would  be  bound  to  pay  to  the  defendant  in  the  execution, 
the  maker  of  the  notes.  Skelton  v.  Ward,  supra ;  Thompson 
V.  Davis,  29  Ind.  264.  Hence  no  legal  diligence  of  the 
assignee,  in  the  ordinary  prosecution  of  suit,  could  have 
secured  the  paj^ment  of  the  notes  or  instalments  in  the 
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decree,  before  they  became  due.  And  the  negligence  as  to 
those  due  could  not,  in  a  legal  sense,  injure  the  assignor  of 
those  not  due.  The  fact  that  a  man  owes  debts  due  at  a 
future  time  does  not  disable  him  to  use  and  lose  property 
he  may  possess  in  the  time  prior  to  the  debts  becoming  due. 
Cook  V.  Tullis,  18  Wal.  332. 

The  mortgage  security  had  been  exhausted  in  paying  the 
first  four  of  the  notes.  Hence  the  remaining  six  stood,  as 
to  the  point  in  question,  like  so  many  personal  obligations 
due  one  each  successive  year.  As  to  such  notes  it  is  plain 
that  negligence  in  the  collection  of  any  one  would  not 
release  from  liability  on  any  other  afi  to  which  diligence 
might  be  used,  or  legally  excused. 

The  judgment  is  reversed,  with  costs,  and  cause  remanded, 
with  instructions  to  overrule  the  demurrer  to  the  complaint. 

Petition  for  a  rehearing  overruled. 


The  Fort  Wayne,  Jackson  and  Saginaw  R.  R.  Co.  v. 

Husselman. 

6uf»RCME  Court. —  Weight  of  Evidence. — Case  Criticised, — The  Supreme 
Court  win  not  disturb  a  verdict  on  the  mere  weight  of  the  evidence.  The 
Toledo,  etc,,  R  W.  Co,  v.  Goddard,  25  Jnd.  186,  criticised. 

From  the  DeKalb  Circuit  Court. 

J.  I.  Best,  C.  A.  0.  McClellan,  J.  M.  Coombs^  J.  Morris 
and  JR.  C  Bell,  for  appellant. 
Z/.  J.  Blair,  for  appellee. 

HowK,  C.  J. — This  was  an  action  by  the  appellant,  as 
plaintiff,  against  the  appellee,  as  defendant,  upon  a  writ- 
ten agreement  between  the  parties,  of  which  the  following 

is  a  copy : 

"  It  is  hereby  understood  between  S.  C.  Evans,  agent 
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Ft.  W.,  J.  &  8.  R.  E.  Co.,  and  Henry  Husselman,  that  he 
gives  the  right  of  way  through  his  land,  for  his  subscrip- 
tion J50,  and  stock  in  road  J450=$500.00,  and  is  to  get 
out  what  ties  he  can  at  25  cts.  on  track,  and  to  board,  at 
$8.50  per  week,  hands,  and  to  let  them  get  out  what  ties 
he  can  spare  on  his  land  besides  at  5  cts.  each. 

(Signed,)  "  S.  C.  Evans,  Agent  of  R.  R.  Co., 

his 

"  Henry  '  Husselman." 

IT  ark. 

In  its  complaint,  the  appellant  alleged,  in  substance,  that 

the  appellee,  on  the  —  day  of ,  1869,  entered  into  the 

agreement,  above  set  out,  with  the  appellant*  a  copy  of 
which  was  filed  with  and  made  part  of  the  complaint, 
whereby,  in  consideration  that  the  appellant  should  per- 
manently locate  and  construct  its  railroad  upon  the  line 
at  that  time  surveyed  across  and  over  the  east  half  of  the 
south-east  quarter  of  section  8,  and  the  west  half  of  the 
south-west  quarter  of  section  9,  all  in  township  84  north, 
of  range  13  east,  in  DeKalb  county,  Indiana,  then  and  still 
owned  by  the  appellee,  and  release  him  from  paying,  a 
subscription  of  fifty  dollars  to  the  capital  stock  of  the  ap- 
pellant, and  pay  him  four  hundred  and  fifty  dollars,  at  its 
par  value,  in  its  capital  stock,  the  appellee  would  sell  and 
convey  to  the  appellant  the  right  of  way  for  100  feet 
in  width,  to  be  50  feet  ^n  width  on  each  side  of  the 
centre  line  of  said  railroad,  as  it  was  then  and  since  located 
over  said  premises,  and  would  within  a  reasonable  time 
thereafter,  upon  the  release  of  said  subscription  and  pay- 
ment of  said  stock,  execute  to  the  appellant  a  good  and 
sufficient  deed  thereof;  that,  in  pursuance  of  said  agree- 
ment, the  appellant  took  possession  of  said  premises,  and 
erected  thereon  lasting  and  valuable  improvements,  in 
this,  that  it  constructed  its  railroad  on  said  strip  of  land, 
and  was  then  operating  the  same  ;  that  the  appellant  can- 
celled said  stock  subscription  and  tendered  to  the  appellee 
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a  properly  executed  certificate  for  four  hundred  and  fifty 
dollars,  in  its  capital  stock,  and  then  brought  the  same 
into  court,  to  be  held  subject  to  his  order  ;  that  the  appel- 
lant had  performed  all  the  conditions  of  said  agreement 
upon  its  part;  and  that,  after  it  had  so  fulfilled  its  agree- 
ment as  aforesaid,  the  appellant  demanded  of  the  appellee 
a  deed  for  said  premises,  which  he  refused  to  execute. 
Wherefore  the  appellant  demanded  judgment,  that  the 
appellee  should  convey  to  the  appellant  said  right  of  way, 
pursuant  to  said  agreement,  or  that  a  commissioner  should 
be  appointed  for  that  purpose,  and  for  other  proper  relief. 

Subsequently,  the  appellant  filed  a  second  paragraph, 
which  is  substantially  the  same,  in  its  averments,  as 
its  original  complaint,  the  substance  of  which  we  have 
given. 

The  appellee  answered  by  a  general  denial ;  and,  in  a 
second  paragraph,  which  was  verified  by  his  oath,  he  alleged 
that  the  written  agreement  in  suit  was  never  executed  by 
him. 

The  issues  joined  were  tried  by  a  jury,  and  a  general 
veixlict  was  returned  for  the  appellee.  With  their  general 
verdict,  the  jury  also  returned  their  special  findings  on  par- 
ticular questions  of  fact  submitted  to  them  by  the  parties 
under  the  direction  of  the  court ;  but,  as  there  was  no  mo- 
tion for  judgment  on  these  special  findings,  we  need  not  set 
them  out  in  this  opinion. 

The  appellant's  motion  for  a  new  trial  was  overruled  by 
the  court,  and  to  this  niling  it  excepted ;  and  judgment 
was  rendered  on  the  general  verdict,  in  favor  of  the 
appellee  and  against  the  appellant,  for  the  costs  of  suit. 

The  only  error  assigned  by  the  appellant  in  this  court 
is  the  decision  of  the  circuit  court,  in  overruling  its  motion 
for  a  new  trial.  The  causes  for  such  new  trial,  assigned  by 
the  appellant  in  its  motion  therefor,  were,  that  the  verdict 
was  not  sustained  by  suflBicient  evidence,  and  that  it  was 
contrary  to  law. 
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But  one  question,  therefore,  is  presented  for  our  consid- 
eration and  decision,  by  the  record  of  this  cause  and  the 
appellant's  assignment  of  error  thereon,  and  that  is,  was 
there  any  legal  evidence  introduced  on  the  trial  of  this 
cause,  which  tended  to  sustain  the  verdict  of  the  jury? 
The  appellant's  learned  attorneys  have  ably  and  elaborately 
discussed  the  suflBiciency  of  the  evidence  to  sustain  the  ver- 
dict of  the  jury,  in  their  brief  of  this  cause  in  this  court. 
They  quote,  as  the  basis  of  their  argument,  from  the  decision 
of  this  court  in  the  case  of  The  Toledo,  etc,  JRailway  Co.  v. 
Goddard,  25  Ind.  185.,  Elliott,  J.,  delivering  the  opinion, 
the  following  extract,  on  page  195  : 

"We  do  not  ignore  the  rule  so  repeatedly  laid  down  by 
this  court,  that  we  will  not  reverse  a  cause  upon  the  mere 
weight  of  evidence.  The  general  rule  is  that  if  there  is 
evidence  from  which  the  jury  might  reasonably  find  or  in- 
fer a  fact,  and  they  find  accordingly,  this  court  will  not 
disturb  the  verdict  because  there  is  other  evidence  in  con- 
flict with  that  on  which  the  finding  is  based.  But  where 
the  evidence  in  support  of  the  finding  is  clearly  and  over- 
whelmingly, or  conclusively  contradicted,  it  would  be  a  re- 
proach to  the  law,  and  a  flagrant  outrage  upon  the  rights 
of  parties  to  refuse  to  disturb  the  verdict,  simply  because 
it  had  been  found  by  a  jury." 

No  one  can  find  fault  wnth  the  theory  of  the  rule  or  of 
the  exception  thereto,  so  clearly  stated  by  the  distinguished 
judge,  who  wrote  the  opinion  of  the  court,  from  which  the 
extract  cited  was  taken.  Practically,  however,  the  excep- 
tion to  the  rule  can  not  be  safely  used.  For,  how  can  this 
court  or  its  judges  possibly  know,  that  the  evidence  in  sup- 
port of  the  verdict  or  finding  has  been  "  clearl}  and  over- 
whelminfifly,  or  conclusively  contradicted?"  To  arrive  at 
such  a  conclusion,  must  we  not  weigh  the  evidence?  If  so, 
how  can  we,  as  an  appellate  court,  by  merely  reading  the 
written  evidence,  without  any  personal   knowledge  of  the 
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intelligence  or  character  of  the  witnesses,  or  any  of  those 
living  indicia  before  us  by  which  men  ordinarily  judge  of 
the  truthfulness  and  credibiltity  of  evidence,  determine 
that  the  evidence  in  support  of  the  verdict  or  finding  has 
been  "clearly  and  overwhelmingly,  or  conclusively  contra- 
dicted?" We  know  of  no  rale  or  measure  by  which  an 
appellate  court  can  be  safely  guided,  when  it  undertakes  to 
determine  such  a  question.  Whether  or  not  the  evidence 
in  any  case  is  clear,  or  overwhelming,  or  conclusive,  is  a 
question  for  the  jury  trying  the  cause,  and  the  judge  pre- 
siding at  such  trial.  When  a  jury  have  passed  upon  this 
question,  and  returned  their  verdict,  and  when  the  court, 
under  whose  eye  and  within  whose  hearing  the  evidence 
has  been  introduced  and  the  cause  has  been  tried,  has  re- 
fused to  disturb  the  verdict  upon  the  weight  or  sufficiency 
of  the  evidence,  we  are  clearly  of  the  opinion,  that  it  is 
neither  our  province,  nor  ourduty,  to  reverse  the  judgment 
of  the  trial  court,  merely  because  it  may  seem  to  us,  from 
our  reading  of  the  record,  that  "  the  evidence  in  support 
of  the  finding  is  clearly  and  overwhelmingly,  or  conclu- 
sivelv  contradicted." 

In  the  case  at  bar,  as  it  was  tried  in  the  court  below,  the  con- 
trolling question  for  decision  by  the  jury  was,  whetheror  not 
the  appellee  had  executed,  or  authorized  any  one  to  exe- 
cute for  him,  the  written  agreement  with  the  appellant 
sued  on  in  this  action.  The  record  shows,  that  the  case 
was  tried  by  two  different  juries,  and  on  each  trial  the 
general  verdict  and  the  special  findings  of  the  jury  were  in 
favor  of  the  appellee.  The  appellant  had  the  larger  num- 
ber of  witnesses  in  its  behalf,  and  if  the  weight  of  the 
evidence  could  be  properly  determined  by  merely  reading 
it,  as  we  find  it  in  the  record,  it  would  seem  to  us  that  the 
verdict  of  the  jury  was  not  sustained  by  the  weight  of  the 
evidence.  The  appellee  testified  in  his  own  behalf,  and 
was  his  only  witness.    His  evidence  was  plain,  straightfor- 
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ward,  probable  and  consistent.  He  denied  persistently,  that 
he  liad  executed,  or  had  authorized  any  one  to  execute  for 
him,  the  written  agreement  in  suit.  The  jury,  who  saw 
and  heard  him  testify,  evidently  believed  his  evidence,  as 
they  had  the  right  to  do,  for  they  returned  a  verdict  in  his 
favor.  The  court,  before  whom  and  in  whose  hearing  he 
testified,  certainly  believed  and  confided  in  his  evidence; 
for  the  court  refused,  upon  a  proper  motion  made,  to  disturb 
the  verdict  of  the  jury,  upon  the  weight  or  sufficiency  of 
the  evidence.  In  such  a  case,  it  is  the  duty  of  this  court, 
as  we  understand  our  duty,  to  affirm  the  judgment  of  the 
court  below.  Cox  v.  The  State^  49  Ind.  568 ;  Rudolph  v.  Lane, 
57  Ind.  115 ;  and  Buskirk  Prac.  237,  et  seq. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Holman  et  al.  v,  Elliott. 

Praudulkkt  Conviyance.— A'A«rt^'«  Sale  of  Real  Estate  Conveyed  before 
Judgment, — Action  to  Recover, — Special  Verdict. — In  an  action  to  recover 
possession  of  real  estate  conveyed  by  a  debtor  during  the  pendency  of  an 
action  against  him  for  a  debt,  and  afterward  levied  upon  and  sold  to  the 
plaintiff  upon  an  execution  issued  upon  the  Judgment  recovered  in  such 
action,  the  jury  returned  a  special  verdict  which  was  silent  as  to  whether 
or  not  the  debtor,  at  the  time  of  making  such  conveyance,  had  other 
property  subject  to  execution. 

Ueld,  that  the  defendant  is  entitled  to  judgment  on  the  verdict. 

From  the  Ripley  Circuit  Court. 

E.  P.  Ferris  and  W.  W.  Spencer,  for  appellants. 
W.  D.  Willson  and  C.  jE?.  Willson,  for  appellee. 

BiDDLE,  J. — Complaint  by  the  appellee,  against  the  ap- 
pellants, in  the  statutory  form,  to  recover  the  possession 
of  certain  lands. 
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Answer,  general  denial,  and  several  special  paragraphs. 
Demurrers,  for  the  alleged  want  of  facts,  were  sustained  to 
some  of  the  special  paragraphs,  and  overruled  to  others, 
and  exceptions  reserved ,  hut,  as  neither  party  has  dis- 
cussed these  rulings,  we  pay  no  further  attention  to  them. 
The  general  denial  heing  in,  under  which  all  defences 
could  have  been  given  in  evidence,  whatever  errors,  if  any, 
were  committed  in  ruling  upon  the  special  paragraphs,  be- 
came harmless  after  trial.  The  jury  that  tried  the  case 
rendered  the  following  special  verdict : 

"  1st.  We,  the  jury,  find  the  facts  in  this  case  to  be  as 
follows,  to  wit : 

"1.  We  find,  that,  on  the  Ist  day  of  August,  1867, 
Jesse  L.  Holman  was  the  owner  in  fee-simple,  and  in  pos- 
session, of  the  following  described  real  estate  :"  (Here  four 
of  the  six  tracts  of  land  described  in  the  complaint  are 
set  out.) 

"  2.  We  find,  that  the  defendants  derived  their  title 
from  Jesse  L.  Holman,  by  deed  dated  August  19th,  1867, 
except  as  to  Dallas  S.  Holman,  who  obtained  an  additional 
deed  on  the  29th  day  of  November,  1867,  of  John  P.  Paul, 
purporting  to  convey  an  individual  interest  in  a  certain 
tract  described."  (This  tract  is  also  set  forth  in  the  com- 
plaint.) 

"  3.  We  find,  that,  on  the  27th  day  of  August,  1867,  in 
the  Ripley  Circuit  Court,  the  plaintiff*  in  this  action  re- 
covered a  judgment  on  a  note  signed  by  John  Yater  and 
Henry  Yater,  with  Jesse  L.  Holman  as  security.  The 
judgment  was  for  (1,827.08,  and  was  rendered  against  all 
three  of  the  makers  of  the  note. 

"  4.  We  find,  that,  on  the  19th  day  of  August,  1867,  and 
during  the  pendency  of  the  suit  on  which  the  above  judg- 
ment was  rendered,  Jesse  L.  Holman  deeded  said  real 
estate  as  follows:  To  Rowland  W.  Holman''  (certain 
lands  described  in  the  complaint) ;  '<  and,  in  consideration 
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of  said  conveyances,  the  said  Rowland  W.  Holman  exe- 
cuted his  note  for  one  thousand  dollars,  payable  to  Mar- 
garet Holman,  wife  of  Jesse  L.  Holman,  to  secure  her 
support.  We  find  further,  that  Rowland  W.  Holman 
paid  $180  on  taxes  that  were  due  on  said  real  estate.  We 
find  that  said  conveyance  was  made  by  Jesse  L.  Holman 
and  wife,  on  account  of  his  old  age  and  infirm  condition. 
We  further  find  that  said  Rowland  W.  Holman  received 
said  conveyance  in  good  faith,  and  without  any  intent  on 
his  part  to  cheat,  hinder,  delay  or  defraud  the  creditors 
of  Jesse  L.  Holman,  and  without  any  knowledge  of  any 
intention  on  the  part  of  Jesse  L.  Holman  to  do  so. 

"  5.  We  further  find,  that,  on  the  19th  day  of  August, 
1867,  said  Jesse  L.  Holman  and  wife  conveyed,  by  warranty 
deed,  to  Cornet  J.  Holman,  one  of  the  defendants  in  this 
action,"  (certain  lands  described  in  the  complaint,)  "  and 
that,  in  consideration  of  said  conveyance,  the  said  Cornet  J. 
Holman  executed  his  note  for  $1,000.00,  payable  to  Marga- 
ret Holman,  wife  of  said  Jesse  L.  Holman,  to  secure  her 
support,  collectible  by  her  only,  and  only  during  her  life- 
time. We  find  further,  that  Cornet  J.  Holman  paid  on 
taxes  $200.00  that  was  then  due  on  said  real  estate.  We 
find,  that  said  conveyance  was  made  by  Jesse  L.  Holman 
and  wife  on  account  of  his  old  age  and  infirm  condition.  We 
further  find,  that  Cornet  J.  Holman  received  said  convey- 
ance in  good  faith,  and  without  any  intent  on  his  part  to 
cheat,  hinder,  delay  or  defraud  the  creditors  of  said 
Jesse  L.  Holman,  and  without  any  knowledge  of  any  inten- 
-tion  on  the  part  of  Jesse  L.  Holman  to  do  so. 

"  6.  We  further  find,  that,  on  said  19th  day  of  August, 
1867,  said  Jesse  L.  Holman  and  wife  conveyed  to  Dallas  L. 
Holman,  by  warranty  deed,  certain  lands,"  (here  is  described 
the  remaining  tract  claimed  in  the  complaint,)  "  and  that, 
in  consideration  of  said  conveyance,  the  said  Dallas  S.  Hol- 
man executed  his  note  for  $1,000.00,  payable  to  Margaret 
Holman,  wife  of  said  Jesse  L.  Holman,  to  secure  her  sup- 


NOVEMBER  TERM,  1878.  81 


Holman  ei  al.  v,  Elliott. 


port,  collectible  by  her  only,  and  only  during  her  lifetime. 
We  find,  that  said  conveyance  was  made  by  Jesse  L.  Hol- 
man and  wife  on  a<JCOunt  of  his  old  age  and  infirm  condi- 
tion.    We  find  further,  that  Dallas  S.  Holman  received  an 
additional  deed  on  the  29th   day  of  November,  1867,   of 
John  P.  Paul,  purporting  to  convey  an  undivided  interest  in 
the  above  described  real  estate,  and  that  he  paid  a  valuable 
consideration  for  the  same,  and  that  Jesse  L.  Holman  is 
the  father  of  said  Rowland  W.  Holman,  Cornet  J.  Hol- 
man and  Dallas  S.  Holman,  and  all  ot  said  real  estate  is 
situated  in  Ripley  county,  and  State  of  Indiana,  and  that, 
at  the  time  of  said  conveyances,  Jesse  S.  Holman  was  of  the 
age  of  65  years,  and  that,  at  the  time,  he  had  in  his  posses- 
sion notes  on  solvent  persons  to  the  amount  of  1^4,000.00, 
which  he  placed  in  the  hands  of  Rowland  W.  Holman  for 
the  purpose  of  paying  any  outstanding  indebtedness  against 
him  at  the  time,  and  that  said  notes  were  collected  by  said 
Rowland  W,  Holman  and  appropriated  by  him  to  that  pur- 
pose.   And  we  find,  that  the  parties  took  possession  of 
their  respective  tracts  in  a  few  days  after  the  conveyances 
were  received  by  them,  and  in  a  few  days  after  the  con- 
veyances were  made. 

"  7-  We  further  find,  that,  upon  the  judgment  aforesaid, 
an  execution  was  issued  by  the  clerk  of  the  Ripley  Circuit 
Court,  and  placed  in  the  hands  of  the  sherift*  of  Ripley 
county,  Indiana,  and  by  him  levied  upon  the  lands  in  suit, 
and  by  him  advertised  and  sold  on  the  11th  day  of  May, 
1872,  to  the  plaintiflT  herein,  for  the  sum  of  $600.00,  and 
that  the  plaintiff'  had  received  of  the  sherifl:' of  said  county 
a  sherifFs  deed  for  the  said  land. 

"8.  We  further  find,  that,  on  the  9th  day  of  April,  1872,  the 
sherift"  levied  said  execution  upon  the  land  described  in  the 
complaint,  and  that  there  was  no  evidence  given  why  the 
levy  on  the  other  land  was  abandoned  or  why  it  was  not 
flold. 

Vol.  LXV.— 6 
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"  9.  "We  find,  that  the  judgment  on  which  the  land  was 
Bold  directed  that  the  same  be  sold  without  relief  from  val- 
uation or  appraisement  laws,  and  that  the  land  was  not 
appraised. 

"  10.  We  find,  the  real  estate  sold  by  the  sheriff'  was,  at 
the  time  of  sale,  of  the  value  of  $10.00  per  acre. 

"If,  upon  this  state  of  facts,  the  law  is  with  the  plaintifif, 
then  we  find  for  the  plaintiffl 

"If,  upon  this  state  of  facts,  the  law  is  with  the  defend- 
ants, then  we  find  for  the  defendants." 

Upon  this  special  verdict  the  court  held  the  law  to  be 
with  the  plaintiff*,  and  rendered  judgment  that  he  recover 
possession  of  the  real  estate  described  in  the  complaint. 
The  appellants  reserved  their  exceptions. 

Did  the  facts  found  by  the  jury  in  the  special  verdict 
authorize  the  judgment  of  the  court  ?  This  is  the  decisive 
question  in  the  case. 

A  special  verdict  must  find  all  the  facts  necessary  to  sup- 
port the  judgment.  There  is  a  fatal  defect  in  this  verdict. 
The  facts  found  do  not  authorize  the  judgment  rendered. 
There  is  no  finding  that  Jesse  L.  Holman  had  no  other 
property  than  the  land  conveyed,  at  the  time  he  made  the 
(|eeds  which  are  attacked  as  fraudulent,  out  of  which  the 
appellee  could  not  have  collected  his  judgment  in  the  usual 
course  of  execution.  For  aught  that  appears  in  the  special 
verdict,  Jesse  L.  Holman  may  have  had  abundance  of  prop- 
erty besides  the  land  conveyed,  subject  to  execution,  at  the 
time  and  after  the  deeds  complained  of  were  executed;  if 
so,  the  appellee  can  not  disturb  them,  even  though  they 
were  made  without  consideration.  This  principle  is  well 
settled.  Eicivg  v*  Patterson^  35  Ind.  326 ;  Baitgh  v.  BoleSy 
35  Ind.  524  ;  Morgan  v.  Olvey,  53  Ind.  6  ;  Alford  v.  Baker ^ 
53  Ind.  279  ;  Sherman  v.  Hogland^  54  Ind.  578 ;  Eagan  v. 
Downing,  55  Ind.  65 ;  Evans  v.  Hamilton^  56  Ind.  34 ;  Bentley 
V.  Dunkle.  57  Ind.  374  ;  Romine  v.  Romine,  59  Ind.  346  ;  Pric€ 
V.  Sanders,  60  Ind.  310. 
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Indeed,  it  seems  "by  the  latter  part  of  the  sixth  finding, 
that  Jesse  L.  Holman  had  provided  other  means  besides 
the  lands  to  pay  his  outstanding  debts.  Besides^  the  ver- 
dict finds  that  the  deeds  were  not  fraudulent. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  render  judgment  in 
favor  of  the  appellants. 


Meter  et  al.  v.  Bell. 

Etidbkce. — statements  of  Third  PerBon. — Hearsay. — Admission, — In  an  ac- 
tion to  recover  for  the  value  of  certain  chattels  delivered  by  the  plaintiff 
to  the  defendant,  to  be  sold  on  commission,  which  had  been  sold  by  the 
latter  and  converted  to  his  own  use,  a  statement  made  by  a  third  person, 
to  the  plaintiff,  in  the  absence  of  the  defendant,  that  the  latter  had  said  to 
such  third  person  that  he  would  pay  a  certain  price  for  such  chattels,  is 
hearsay  and  incompetent. 

From  the  Vanderburgh  Circuit  Court. 

W.  F.  Smith  and  A.  Dyer^  for  appellants. 
J.  S.  Buchanan^  H.  C.  Gooding  and  C.  BuchanaUy  for 
appellee. 

Perkins,  J. — ^^  This  was  an  action  by  Henry  Bell,  against 
Jacob  Meyer  and  Michael  Meyer. 

"The  first  paragraph  of  the  complaint  alleges  that 
the  plaintiff  had  delivered  to  the  defendants  a  large 
lot  of  cedar  posts,  to  be  sold  on  commission,  and  that 
the  defendants  had  sold  the  posts  and  received  fifteen 
hundred  dollars  therefor,  and  that,  although  often  de- 
manded, they  had  failed  and  refused  to  account  for  the 
proceeds.  • 

"  The  second  paragraph  alleges,  that  they  had  received 
the  posts,  to  be  sold  on  commission,  and  had  converted  the 
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same  to  their  own  use.  The  defendants  answer  a  general 
denial,  a  special  denial  of  any  demand,  and  allege  that 
they  have  fully  accounted  to  the  plaintiiT,  except  as  to  a 
small  sum  which  they  bring  into  court. 

"  Trial ;  verdict  for  the  plaintiff  in  the  sum  of  four 
hundred  and  eighty-seven  dollars.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict.  The  motion  for 
a  new  trial  assigns,  for  cause,  error  of  the  court  in  admit- 
ting in  evidence,  over  the  objection  of  the  defendants, 
that  part  of  the  testimony  of  the  plaintiff  which  consisted 
of  a  conversation  between  the  plaintiff  and  John  Travis, 
held  and  spoken  in  the  absence  of  the  defendants.  The 
motion  also  assigns,  for  cause,  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict.  The  evidence  is  all  in  the 
record. 

"  During  the  trial  the  plaintiff  was  permitted  to  testify 
as  follows :    . 

"  *  Before  this,  I  had  employed  John  Travis  to  sell 
them'  (the  posts).  *  He  had  spoken  to  me  of  the  Mey- 
ers, who  had  agreed  to  take  a  few.  Travis  said  the  Mey- 
ers were  to  give  thirty  cents  for  the  short  posts  and  seventy 
cents  for  the  long  posts.' 

••  The  defendant  duly  objected  to  the  evidence  as  hear- 
say, irrelevant  and  incompetent,  and,  being  admitted  over 
these  objections,  the  ruling  was  excepted  to  at  the  time." 

We  take  the  above  statement  of  the  case  from  the  brief 
of  appellants. 

We  take  the  following  from  the  brief  of  the  appellee  ; 

<<  The  statement  of  the  issues  in  appellants'  abstract  is 
all  that  is  necessary  to  enable  the  court  to  determine  the 
questions  raised  in  this  case. 

**  The  first  objection  urged  by  appellants  is  the  state- 
ment of  appellee  while  giving  his  evidence  on  the  trial 
of  the  cause ;  and  this  is  the  statement  objected  to : 
^Before  this  I  had  employed  John  Travis  to  sell    the 
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poets.  He  had  spoken  to  one  of  the  Meyers,  who  had 
agreed  to  take  a  few.  Travis  said  the  Meyers  had  agreed 
to  give  thirty  cents  for  the  short  posts,  and  seventy 
cents  for  the  long  posts.'  This,  it  is  claimed,  was  hearsay 
evidence,  and  the  court  erred  in  letting  it  go  to  the  jury. 

"  In  answer  to  this,  we  suhmit  that  this  evidence  was 
harmless,  and  tended  to  prove  no  issue  made  by  the  parties 
on  the  trial  of  the  cause." 

It  is  assigned  for  error  that  the  court  overruled  the  mo- 
tion for  a  new  trial. 

One  of  the  causes  assigned  for  a  new  trial  was,  that  the 
circuit  court  permitted  the  appellee  Bell  to  testify  to  the 
statement  of  Travis,  that  "  the  Meyers  were  to  give  thirty 
cents  for  the  short  and  seventy  ^ents  for  the  long  posts." 

This  testimony  was  hearsay,  inadmissible,  and  the  court 
erred  in  allowing  it  to  go  to  the  jury.  But  it  is  claimed 
that  the  error  was  a  harmless  one.  Can  this  court  so  de- 
cide? 

The  main  question  in  controversy  on  the  trial  of  the  cause 
was  the  value  of  the  posts ;  Bell,  the  appellee,  insisting 
that  the  short  posts  were  worth  forty  cents  apiece,  and  the 
long  ones  seventy-five,  while  the  appellants  insisted  that 
the  short  posts  were,  worth  no  more  than  twenty-five 
cents  apiece,  and  the  long  ones  no  more  than  forty  or  fifty 
cents  apiece. 

There  wjw  great  conflict  in  the  evidence  oathis^oint. 

Now,  it  is  easy  to  see  that,  if  the  Meyers  had  told  Travis 
that  they  would  give  thirty  cents  for  the  short  posts  and 
seventy  cents  for  the  long  ones,  it  might  have  been 
regarded  by  the  jury  as  an  indirect  admission  by  them  that 
the  posts  were  each  worth  the  sum  stated.  If  Travis,  the 
proper  person  to  testify  to  the  fact  if  it  existed,  had  done 
80,  it  might  naturally  have  had  a  large  influence  upon  the 
jury.  The  permission  by  the  court,  to  a  third  person,  to 
testify  to  a  hearsay  statement  of  the  fact,  would  authorize 
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the  jury  to  give  weight  to  the  statement  as  legal  evidence. 
Under  the  circumstances  surrounding  this  case,  we  can  not 
say  the  error  in  admitting  the  testimony  in  question  was  a 
harmless  one. 

No  other  question  in  the  case  requires  the  expression  of 
an  opinion. 

The  judgment  is  reversed,  with  costs;  cause  remanded 
for  a  new  trial. 


RooKBR  V.  The  State. 

Criminal  Law. —  Uttering  Forged  Endorsement  of  Promieeory  Note. — In- 
dictment Containing  Copies  of  Note  and  Endorsement. — Evidence. —  Varir 
ance  in  Dates  in  Note  and  Copy. — On  the  trial  of  a  defendant  ^charged 
with  haying  uttered  a  forged  endorsement  of  a  promissory  note,  upon  an 
indictment  containing  copies  of  both  the  note  and  endorsement,  the  State 
gave  in  evidence  the  original  note  and  endorsement,  which  corresponded 
with  such  copies  in  every  material  part,  except  that  there  was  an  erasure 
in  the  figures  indicating  the  date  of  the  note,  the  figures  first  made  being 
the  same  as  those  appearing  in  the  indictment  and  the  amended  figurea 
fixing  the  date  a  day  earlier. 

Held,  that  there  was  a  fatal  variance,  and  that  the  evidence  was  incompe- 
tent. 

Heldj  also,  that  a  copy  or  description  of  the  note  was  essential  tothesufllciencj 
of  the  indictment. 

From  the  Marion  Criminal  Circuit  Court. 

B.  JE.  Smith,  D.  Moss  and  R.  R.  Stephenson,  for  appellant. 
T.  W.  Woollen,  Attorney  General,  and  J.  JB.  Elam,  Pros- 
ecuting Attorney,  for  the  State. 

NiBLAGK,  J. — The  proceeding  in  this  case  was  a  criminal 
prosecution  for  forgery. 

The  indictment  contained  two  counts. 

The  first  charged  Oliver  P.  Rooker,  the  appellant,  with 
uttering  and  publishing,  as  true  and  genuine,  a  certain 
false,  forged  and  counterfeit  promissory  note,  setting  out 
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such  note  in  full,  and  averring  an  intent  to  defraud  one  of 
the  alleged  makers  of  the  note. 

The  second  count  charged,  that  the  appellant,  on  the 
26th  day  of  August,  1876,  did  utter  and  publish,  as  true 
and  genuine,  two  certain  false,  forged  and  fraudulent  in- 
dorsements of  a  certain  promissory  note  for  the  payment 
of  money,  which  note  was  in  the  words  and  figures  follow- 
ing, that  is  to  say  : — 

"  $1,638.66.  Indianapolis,  Aug.  26th,  1876. 

"  Ten  days  after  date,  we  promise  to  pay  to  the  order  of 
"Wm.  W.  Rooker  and  J.  I.  Rooker,  negotiable  and  payable 
at  the  Indiana  National  Bank  of  Indianapolis,  Indiana, 
sixteen  hundred  and  thirty-eight  y^/^j  dollars,  with  five 
per  cent,  attorney's  fees  upon  the  principal  of  this 
note,  value  received,  without  any  relief  whatever  from  val- 
uation or  appraisement  laws,  with  interest  at  the  rate  often 
per  cent,  per  annum  after  maturity.  The  drawers  and  en- 
dorsers severally  waive  presentment  for  payment,  protest 
and  notice  of  protest  and  non-payment  of  this  note. 

"  Oliver  P.  Rookbr, 
"  8.  P.  Rooker." 

"JVTiich  indorsements  consisted  of  the  names  of  "  Wm. 
W.  Rooker  "  and  "  J.  I.  Rooker,"  written  upon  the  back 
of  said  note,  and  were  intended  to  represent  the  names  of 
William  W.  Rooker  and  James  I.  Rooker,  whom  it  wa« 
averred  the  appellant  intended  to  defraud. 

The  appellant  moved  to  quash  both  counts  of  the  indict- 
ment, applying  his  motion  separately  to  each,  but  his  mo- 
tion was  overruled. 

Upon  a  trial  by  a  jury  the  appellant  was  found  guilty 
upon  the  second  count  in  the  indictment,  and  his  punish- 
ment fixed  at  a  fine  of  five  dollars  and  imprisonment  in  the 
state-prison  for  the  term  of  four  years.  After  overruling  a 
motion  for  a  new  trial,  raising,  amongst  other  things,  ques- 
tions upon  the  evidence,  the  court  rendered  a  judgment  of 
conviction  upon  the  verdict. 
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During  the  progress  of  the  trial,  what  purported  to  be  an 
original  note,  substantially  the  same  in  all  respects  as  the 
copy  set  out  in  the  second  count  of  the  indictment,  as  above 
stated,  except  as  to  the  date,  was  ofiered  and  admitted  in 
evidence  on  the  part  of  the  State,  over  the  objection  of  the 
appellant.  By  agreement  of  parties,  that  note,  in  its  origi- 
nal form,  has  been  attached  to.  and  certified  to  this  court 
as  a  part  of,  the  bill  of  exceptions  for  our  inspection  here- 
As  it  comes  to  us  there  is  an  erasure  in  the  date  of  the 
note  which  renders  it  uncertain  as  to  what  figures  were 
first  made  to  indicate  the  day  on  which  it  purported  to 
have  been  executed,  but  an  inspection  of  the  note  convinces 
us  that  the  amended  figures  upon  the  face  of  it  make  it 
bear  the  date  of  August  25th,  1876,  one  day  earlier  than  the 
date  named  in  the  copy  set  out  in  the  second  count  of  the 
indictment,  and  in  consequence  made  it  fall  due  one  day 
sooner  than  the  day  named  in  the  copy. 

But  it  is  argued,  that,  as  the  gravamen  of  the  offence 
charged  by  this  second  count  of  the  indictment  was  the 
uttering  and  publishing  of  the  forged  endorsements  only 
upon  the  note  set  out  in  that  count,  the  precise  terms  and 
contents  of  such  note  were  not  directly  involved  in  the  de- 
scription of  the  crime  charged,  and  that,  hence,  so  much  of 
such  count  as  purported  to  set  out  an  exact  copy  of  the 
note  was  surplusage  merely,  not  required  to  be  proved 
upon  the  trial;  that  consequently,  as  strict  proof  of  the 
precise  terms  and  contents  of  the  note  was  not  required, 
the  alleged  variance  as  to  dates,  conceding  it  to  exist,  was 
miniatcrial,  and  worked  no  injury  to  the  appellant. 

We  can  not,  however,  agree  to  the  rule  of  criminal 
pleading  thus  insisted  upon.  It  was  necessary  that  the 
note  should  be  particularly  described  and  set  out,  so  that 
the  character  of  the  instrument  on  which  the  alleged 
forged  endorsements  were  made  should  be  made  to  appear 
to  the  court.     It  is  only  as  to  certain  classes  and  descrip- 
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tions  of  instraments,  or  paper  writings,  that  a  forged  eii- 
doreement  is  prohibited,  or  could  be  made  to  defraud  any 
one.    2  R.  S.  1876,  p.  439,  sec.  30. 

But  suppose  the  note  was  unnecessarily  set  out  in  the 
count  of  the  indictment  upon  which  the  appellant  was 
convicted,  still,  the  note  being  thus  set  out,  it  became  a 
matter  of  description,  and  had  to  be  proved  as  alleged. 
Morgan  v.  The  State^  61  Ind.  447. 

In  any  view  of  this  case  which  we  have  been  able  to 
take,  the  variance  between  the  note  and  the  copy  set  out 
and  referred  to  as  above  was  material,  and  therefore  fatal. 
The  admission  of  the  note  in  evidence  was  consequently 
erroneous. 

We  have  not  considered  the  sufficiency  of  the  indict- 
ment, or  any  of  the  other  questions  discussed  by  coun- 
sel. See,  however,  the  case  of  Yount  v.  The  State^  64  Ind. 
443. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  The  clerk  will  give  the  necessary  notice  for  a 
return  of  the  prisoner. 


Fisher  et  al.  v.  Freeman. 

Heibs. — Action  Against,  on  Judgment  Against  Ancestor. — Sheriff's  Sale 
on  Decree  Against  Decedent. — Purchase  by  Administrator  Personally. — Sur^ 
plus  of  Purchase^ Money. — Judgment  without  Exception.-^  Limitations. — 
Lien. — A  judgment  debtor  having  died  intestate,  leaving  no  property  ex- 
cept a  tract  of  real  estate  encumbered  by  a  mortgage,  and  one  of  the  heirs 
having  been  appointed  administrator,  the  judgment  creditor  filed  his  judg- 
ment, which  had  been  rendered  more  than  ten  years  previous  to  the  death 
of  the  debtor,  against  the  estate,  but  the  administrator  neither  allowed  the 
claim  nor  took  any  steps  to  sell  real  estate  to  pay  the  same.  The  real  es- 
tate having  been  sold  and  conveyed  to  the  administrator  perscnally,  at  a 
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sheriff's  sale  on  a  decree  foreclosing  such  mortgaf^e,  for  a  sum  exceeding 
the  amount  necessary  to  satisfy  such  decree  and  costs,  the  judgment  creditor 
brought  an  action,  and  recovered,  for  the  amount  of  his  judgment,  against 
the  heirs,  who  neither  objected  nor  excepted  to  the  form  of  the 
judgment. 

Held,  on  motion  for  a  new  trial,  that  the  surplus  at  such  sheriff's  sale  be- 
longed to  the  estate,  and  not  to  the  heirs,  and,  the  evidence  supporting  the 
finding,  that  the  Supreme  Court  will  not  disturb  the  judgment. 

Heidi  also,  that,  though  such  judgment  had  ceased  to  be  a  lien  on  the  real  ea- 
tate,  it  might  be  a  valid  claim  against  the  estate. 

From  the  Lake  Circuit  Court. 

E.  C.  Fields  for  appellants. 

M.  Wood  and  T.  J.  Wood^  for  appellee. 

Perkins,  J. — John  G.  Fisher  died  on  the  4th  day  of  May, 
1862,  leaving  no  personal,  but  a  piece  of  real,  estate,  which 
was  incumbered  by  a  mortgage.  He  left  heirs  and  creditors. 

On  the  2l8t  day  of  March,  1867,  John  Fisher,  a  son  aud 
one  of  the  heirs  of  said  John  G.  Fisher,  deceased,  was  ap- 
pointed, and  duly  qualified,  as  administrator  upon  the  estate 
of  said  John  G.  Fisher,  deceased.  He  made  no  application 
to  sell  said  incumbered  real  estate  to  pay  debts. 

William  Freeman  was  a  judgment  creditor  of  said  John 
G.  Fisher ;  and,  on  the  30th  of  April,  1867,  filed  his  judg- 
ment as  a  claim  against  the  estate  of  John  G.  Fisher.  It 
was  not  allowed  ;  no  action  touching  the  claim  was  had. 

This  was  a  little  more  than  a  month  after  John  Fisher's 
appointment  as  administrator  as  aforesaid. 

At  the  March  term,  1867,  of  the  Lake  Circuit  Court, 
said  John  Fisher,  administrator  and  an  heir  as  we  have 
seen,  with  the  other  heirs  of  said  John  G.  Fisher,  brought 
suit  to  redeem  the  land  above  mentioned  from  the  mort- 
gage upon  it.  The  mortgage  lien  amounted  to  four  hun- 
dred and  eighty-eight  dollars  and  thirty-nine  cents.  The 
complaint  in  the  suit  to  redeem  averred  that  the  land 
mortgaged  was  of  the  value  of  two  thousand  four  hundred 
dollars. 
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On  the  24th  of  October,  1868,  said  land  was  sold  by  the 
sheriif  to  satisfy  the  mortgage  lien,  and  purchased  by  said 
John  Fisher,  administrator  and  heir  as  aforesaid,  for  the 
sum  of  eight  hundred  and  fifteen  dollars,  and  he  received 
a  deed  from  the  sherifi^  to  the  land. 

On  the  16th  of  November,  1875,  said  Freeman  com- 
menced this  suit,  in  the  Lake  Circuit  Court,  against  said 
heirs,  including  said  administrator,  for  the  collection  of  his 
said  judgment  rendered  oa  the  19th  day  of  September, 
1860,  against  John  G.  Fisher,  then  in  life,  and  the  ancestor 
of  the  heirs,  appellants  in  this  suit,  and  he  recovered. 

The  assignment  of  errors  is  as  follows  : 

"The  court  erred  in  overruling  the  demurrer  to  the 
second  and  third  paragraphs  of  the  complaint;  and, 

"  The  court  erred  in  overruling  the  motion  for  a  new 
trial." 

No  objection  to  the  form  of  the  judgment  or  decree  was 
made  ;  no  motion  to  modify  or  change  it  was  interposed. 
See  Thompson  v.  Davis,  29  Ind.  264.  No  brief,  except  a 
short  oi\e  on  the  application  for  a  supersedeas,  has  been 
filed  by  the  appellants,  and  it  does  not  allude  to  the  action 
of  the  court  upon  the  demurrer.  Hence  the  first  assign- 
ment of  error  is  waived. 

The  judgment  sued  on  by  Freeman,  even  though  it  had 
ceased  to  be  a  lien  on  the  land,  ten  years  having  elapsed 
since  its  rendition,  might  still  have  been  valid  as  a  claim 
against  the  estate  of  John  G.  Fisher,  deceased,  the  limita- 
tion on  judgments  being  twenty  years.  The  surplus  on  sale 
of  the  land  to  satisfy  the  mortgage  lien  belonged  to  that 
estate.  How  it  could  be  appropriated  to  the  payment  of 
the  judgment  in  question,  is  not  a  point  presented  for  our 
decision. 

The  finding  of  the  court  was  supported  by  the  e\ndence, 
and  no  exception  was  taken  to  any  ruling  of  the  court  oc- 
curring at  the  trial,  or,  as  we  have  already  said,  to  the  ren- 
dition of  the  judgment  as  it  was  rendered. 
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See,  as  to  the   right  of  the   administrator  to  purchase, 
Martin  v.  Wyncoop,  12  Iiid.  266. 

The  judgment  is  affirmed,  with  costs. 


The  Evansvillb  and  Crawfordsville  R.  R.  Co,  v.  Smith. 

Railroad. — Killing  Sioclc^Faet  Inferred  from  Evidence. — Supreme  Court — 
Where,  in  an  action  against  a  railroad  compAny,  under  the  statute,  for  kill- 
ing stock,  there  is  evidence,  that,  at  the  time  of  the  killing,  the  defendant 
owned  and  operated  the  railroad  upon  which  the  stock  was  killed,  the 
court  trying  the  cause  might  reasonably  infer  therefrom,  in  the  absence' of 
evidence  to  the  contrary,  that  the  locomotive  and  cars  which  struck  and 
killed  the  stock  were  the  property  of  the  defendant ;  and  in  such  case 
the  Supreme  Court  will  not  disturb  a  finding  for  the  plaintiff  merely  for 
want  of  direct  evidence  of  such  ownership. 

Same. —  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  a  finding 
on  the  mere  weight  of  the  evidence. 

From  the  Knox  Circuit  Court. 

J^.  W.  Viehe  and  R.  G.  Evans,  for  appellant. 
G.  G.  Reily  and  W.  C.  Johnson,  for  appellee. 

HowK,  C.  J. — In  this  case  the  appellee  6ued  the  appel- 
lant, before  a  justice  of  the  peace  of  Knox  county,  to  re- 
cover damages  for  the  wounding  and  killing  of  a  cow  and 
bull  owned  by  the  appellee. 

The  complaint  was  in  two  paragraphs,  in  the  first  of 
which  the  appellee  alleged,  in  substance,  that,  on  the  18th 
day  of  December,  1876,  his  cow  and  bull,  at  a  point  in 
said  county,  entered  upon  the  appellant's  railroad,  where 
the  same  was  not  securely  fenced  in,  and  the  appellant 
then  and  there,  by  its  locomotive  and  cars,  ran  against  and 
upon  said  cow  and  bull,  of  the  values,  respectively,  named 
in  said  paragraph,  thereby  wounding  and  killing  the  same, 
to  the  appellee's  damage  seventy  dollars. 
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The  second  paragraph  was  substantially  the  same  as  the 
first  paragraph  of  the  complaint,  eicept  that  the  appellee, 
in  said  second  paragraph,  only  sued  to  recover  damages 
for  the  wounding  and  killing  of  his  cow.  On  both  para- 
graphs the  appellee  demanded  judgment  for  one  hundred 
dollars,  and  for  other  proper  relief. 

Before  the  justice,  the  appellee  had  judgment  for  sev- 
enty dollars,  from  which  there  was  an  appeal  to  the  circuit 
court. 

In  this  latter  court,  the  cause  was  tried  by  the  court,  and  a 
finding  was  made  for  the  appellee,  assessing  his  damages 
in  the  sum  of  seventy  dollars  ;  and  the  appellant's  motion 
for  a  new  trial  having  been  overruled,  and  its  exception 
entered  to  this  ruling,  the  court  rendered  judgment  on  its 
finding. 

The  only  error  assigned  by  the  appellant  in  this  court 
is  the  decision  of  the  circuit  court  in  overruling  its  motion 
for  a  new  trial.  The  causes  for  such  new  trial  were,  that 
the  finding  of  the  court  was  contrary  to  the  evidence,  and 
that  it  was  not  sustained  by  sufficient  evidence.  So  that 
the  only  question  for  our  decision,  in  this  case,  is  this: 
Was  there  evidence  introduced,  on  the  trial  of  this  cause, 
which  tended  to  sustain  the  material  averments  of  the 
complaint,  and  the  finding  of  |he  court  thereon  ?  If  there 
was,  we  think  it  is  settled,  by  an  almost  innumerable  num- 
ber of  our  decisions,  that  this  court  will  not,  and  ought 
not  to,  disturb  the  finding  of  the  court  below,  as  the  trier 
of  the  facts.  It  was  averred  in  the  complaint,  that  the  ap- 
pellant was  the  owner  of  and  operating  a  line  of  railroad 
in  Knox  county,  and  that,  by  its  locomotive  and  cars,  it 
ran  upon  and  against  the  appellee's  cow  and  bull,  etc. 

It  is  said  by  appellant's  counsel,  that  these  allegations  are 
materia],  and  we  think  they  are  material.  The  Toledo^  etc.j 
R.  W.  Co.,  V.  Weaver,  34  Ind.  298. 

There  was  evidence  introduced  on  the  trial,  to  the  eftect, 
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that  the  appellant  owned  and  operated  the  railroad  in 
question.  There  wag  no  direct  or  positive  evidence  intro- 
duced to  show  that  the  appellant  owned  the  locomotive 
and  cars,  with  which  it  operated  its  line  of  railroad  ;  but 
it  seems  to  us,  that  the  court  trying  the  cause  might  have 
fairly  and  reasonably  inferred  and  found,  from  the  evi- 
dence adduced,  in  the  absence  of  any  evidence  to  the  con- 
trary, that  the  appellant  operated  its  railroad  with  its  own 
locomotive  and  cars.  We  think,  therefore,  that  the  evi- 
dence in  the  record  tended  to  sustain  the  finding  of  the 
court,  on  the  points  in  question  ;  and  in  such  case,  as  we 
have  seen,  we  can  not  disturb  the  finding.  The  EvansviUcy 
etc.,  JR.  B.  Co.  V.  Snapp,  61  Ind.  303. 

In  our  opinion,  the  court  did  not  err  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


WBLgHBILLIQ   ET  AL.   V.   DiENHART. 

Contract. — Action  on  Lease^  for  Rent, — Answer  Setting  up  Previous  Verbal 
Contract. — Fraud, — In  an  action  by  the  lessor,  against  the  leesee,  on  a 
written  lease  for  a  term  of  years,  which  stipulated  for  thepayment  of  speci- 
fied sums  at  stated  intervals,  as  ropt,  the  defendant  answered  admitting  that 
the  plaintiff  was  entitled  to  the  amount  demanded,  but  setting  up,  and  aUeg- 
ing  a  breach  of,  a  previous  verbal  contract  by  the  lessor,  with  the  lessee, 
to  make  certain  improvements  on  the  property,  and  averring  that  such 
contract  was  part  of  the  consideration  of  the  lease. 

Heldy  on  demurrer,  that  the  answer  is  insufficient. 

Held,  also,  that  an  averment  in  the  answer,  that  the  lessor  obtained  such  lease 
by  '*  falsely  and  fraudulently  representing "  to  the  lessee  that  he  had 
already  contracted  to  have  such  improvements  made,  does  not  sufficiently 
charge  fraud. 

Same. — Issue, — Evidence. — Burden  of  Proof. — Under  the  issues  formed  by 
the  complaint  and  answer  in  such  case  and  a  reply  specially  denying 
the  making  of  the  verbal  contract  set  up  in  the  answer,  the  plaintiff  was 
entitled,  in  the  absence  of  any  evidence,  to  recover  the  amount  sued  for, 
the  burden  of  proof  being  on  the  defendant. 
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Fraud. — JUpreseniaiUm. — A  representation  upon  which  fraud  can  be  pred- 
icated must  be  of  an  alleged  existing  fact,  and  can  not  be  founded  upon  a 
mere  promise. 

Sa^ue.— Failure  of  Consideration. — Partial  Answer. — An  answer  of  partial 
failure  of  consideration,  pleaded  to  the  whole  of  a  complaint,  is  insuffi- 
cient. 

Reformation  op  Writing. — An  answer  seeking  to  reform  an  instrument  in 
suit  must  allege  that  the  reform  sought  is  according  to  the  agreement  of 
both  parties  at  the  time  the  instrument  was  written. 

Harmlsbb  Error. — The  sustaining  of  a  demurrer  to  a  paragraph  of  a  plead- 
ing is  harmless,  where  the  facts  alleged  therein  aire  admissible  in  evidence 
under  a  remaining  paragraph.. 

From  the  Tippecanoe  Circuit  Court. 

G.  S.  Orth  and  J.  ParAr,  for  appellants. 

J.  M,  LaRue  and  F.  B.  Everett^  for  appellee. 

BiDDLE,  J. — Complaint  on  a  written  contract  dated  Octo- 
ber Ist,  1875,for  the  collection  of  rent,  made  by  Peter  Welsh- 
billig, as  principal,  and  Joseph  Beyer  and  John  G.  Metzger 
as  sureties,  with  Peter  Dienhart,  by  which  Dienhart  leased 
to  Welshbillig  the  premises  known  as  the ''Qermania  Hotel," 
in  the  City  of  Lafayette,  for  a  term  of  five  years,  at  a  stipu- 
lated rent,  payable  at  fixed  periods.  The  sufficiency  of  the 
complaint  was  not  questioned,  nor  were  the  facts  averred 
denied  by  answer ;  but  the  appellants  answered  as  fol- 
lows : 

1.  After  admitting  the  execution  of  the  lease,  and  that 
the  rent  was  due  and  unpaid,  as  alleged  in  the  complaint, 
the  defendants  averred,  that,  in  April,  1875,  the  plaintiff 
was,  and  still  is,  the  owner  of  said  property  known  as  the 
"  Germania  Hotel,"  and  proposed  to  Welshbillig,  that,  if  he 
would  take  a  lease  of  the  property  for  a  term  of  years,  and 
use  and  occupy  the  same  as  a  first-class  hotel,  the  plaintiff 
would  proceed  at  once  and  put  the  property  in  thorough 
repair,  in  all  respects  suitable  for  a  first-class  hotel,  and  par- 
ticularly that  he  would  construct  certain  water  closets,  privy 
vaults  and  sewers  with  proper  drainage  ;  that  Welshbillig 
accepted  said  proposition  and  agreed  that  be  would  lease 
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the  property  for  the  term  of  five  years,  and  pay  the  rent 
therefor  as  specified  in  said  lease  ;  that  the  plaintift*  com- 
menced making  said  improvements  and  continued  the 
same  until  the  1st  day  of  October,  1875,  when  the  same 
had  been  so  far  completed  as  to  enable  Welshbillig  to  take 
possession  of  a  part  of  said  premises,  which  he  did  on  the 
day  last  aforesaid  ;  that  the  plaintiff' continued  to  make  said 
improvements  until  about  the  15th  day  of  October,  1875, 
when  he  suggested  that  the  same  be  postponed  until  the 
completion  of  the  water-works  then  in  the  course  of  con- 
struction by  the  City  of  Lafayette,  so  as  to  introduce  water 
from  said  works  into  said  property,  to  which  suggestion 
Welshbillig  gave  his  consent ;  that  thereafter  so  much  of 
said  agreement  as  is  expressed  in  the  lease  set  out  in  the 
complaint  was  reduced  to  writing  as  therein  stated;  that 
the  lease,  although  bearing  date  October  Ist,  1875,  was  not  in 
fact  executed  until  March  21st,  1876,  the  said  Welshbillig  in 
the  mean  time  occupying  said  premises,  though  at  great 
inconvenience,  and  paying  rent  therefor  according  to  the 
terms  specified  in  the  lease,  relying  upon  the  plaintiff*  to 
complete  the  improvements  as  above  specified ;  that  the 
plaintiff  fraudulently  refused  and  still  refuses  to  perform 
his  part  of  the  contract  in  completing  said  improvements^ 
although  the  water-works  were  so  far  completed  on  the 

day  of  April,  1876,  as  to  permit  the  introduction  of 

water  therefrom  into  the  property  so  leased,  and  that  with- 
out such  improvements  said  property  is  unfit  to  be  used  as 
a  first-class  hotel ;  whereby  Welshbillig  has  been  damaged 
to  the  amount  of  two  thousand  dollars. 

The  defendants  further  averred  in  this  paragraph,  that  the 
lease  was  obtained  by  fraud,  covin  and  misrepresentation 
ill  making  said  previous  contract,  which  is  again  set  out  in 
terms,  and  failing  to  perform  the  same,  and  by  "  falsely 
and  fraudulently  alleging  that  he  had  made  all  his  eon- 
tracts  and  arrangements  to  liave   said  improvements  fully 
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completed  in  a  reasonable  time,  and  that  he  would  so  finish 
and  complete  the  same ;  and  said  Welshbillig,  fully  relying* 
on  the  pretended  good  faith  of  said  plaintiflf,  and  in  full 
confidence  of  the  truth  of  his  allegations  and  representa- 
tions, executed,  with  his  sureties,  the  said  lease ; "  that, 
since  the  execution  of  said  lease,  the  plaintiif  falsely  and 
fraudulently  refuses  to  complete  said  improvements. 

Wherefore  the  defendants  pray  judgment  for  said 
$um,  deducting  the  amount  of  said  rents,  and  for  further 
relief. 

2.  The  second  paragraph  of  answer  is  so  essentially 
the  same  as  the  first  in  its  averments  ot  fact — indeed,  we 
can  see  no  legal  difference  between  them — ^that  we  do  not 
state  it. 

3.  The  third  paragraph  of  answer  avers  the  same  pre- 
vious parol  contract  as  that  set  out  in  the  first  paragraph, 
alleging  that  the  consideration  specified  in  the  lease  was 
not  the  entire  consideration  which  induced  its  execution ; 
that  the  said  previous  contract  was  also  a  part  of  the  con- 
sideration for  making  the  lease;  that  said  contract  was 
not  performed.  Wherefore  the  consideration  has  in  part 
failed. 

4.  The  fourth  paragraph  of  answer  differs  in  no  legal 
aspect  from  the  first,  except  that  it  does  not  allege  fraud, 
and  sets  up  the  previous  parol  contract,  and  its  breach  by 
the  plaintiff,  as  a  set-off  instead  of  a  counter-claim. 

5.  The  fifth  paragraph  of  answer  does  not  differ  from 
the  fourth  in  any  respect,  as  far  as  we  can  see,  except  that 
the  facts  are  not  so  fully  stated. 

6.  The  sixth  paragraph  of  answer  sets  up  a  verbal  con- 
tract, the  same  as  that  set  up  in  the  first  paragraph,  and 
avers  that  the  lease  '^  does  not  contain  and  set  out  the  en- 
tire agreement  of  the  parties  thereto,"  but  "  that,  by  mis- 
take, oversight  or  inadvertence  of  the  parties  thereto,"  the 
verbal  agreement  was  omitted  in  the  said  written  agree- 

VoL.  LXV.— 7 
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menty  and  '^  asks  that  said  written  instrument  sued  upon 
"be  so  reformed  as  to  express  the  whole  of  the  agreement 
between  the  parties." 

The  plaintiff  demurred  separately  to  each  paragraph  of 
the  answer,  upon  the  ground  that  neither  of  them  stated 
facts  sufficient  to  bar  the  action.  The  court  sustained  the 
demurrers  to  the  first,  second,  third,  fourth  and  sixth  para- 
graphs, and  overruled  the  demurrer  to  the  fifth  paragraph. 
The  plaintiff  then  replied  to  the  fifth  paragraph  of  answer, 
that  the  parties  never  made  any  contract  of  leasing,  verbal 
or  written,  except  the   lease   alleged   in   the   complaint. 

Upon  the  issue  thus  joined  the  court  tried  the  case,  and 
found  tor  the  appellee.  By  a  motion  for  a  new  trial,  the 
appellants  have  presented  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  which,  with  the 
question  raised  by  demurrers,  are  all  which  the  assign* 
ments  of  error  present  for  onr  decision. 

1.  It  does  not  seem  to  us  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  first  paragraph  of  answer.  It 
iieeks  to  change  a  written  contract  by  a  verbal  contract 
previously  made,  and  to  set  up  one  unexecuted  contract 
in  bar  of  another  unexecuted  contract.  That  neither  of 
these  things  can  be  done  is  a  principle  too  well  settled  to 
l^equire  authorities  in  its  support.  McMahan  v.  Spinning^ 
51  Ind.  187;  Gilpin  v.  Wihon^  58  Ind.  443.  Nor  was  the 
fraud  sufficiently  alleged  in  the  first  paragraph  of  answer 
to  constitute  a  defence.  It  amounted  to  no  more  than  a 
breach  of  contract.  This  is  never  sufficient  to  constitute 
fraud.  A  representation  upon  which  fraud  can  be  predi- 
cated must  be  of  an  alleged  existing  fact,  and  can  not  be 
founded  upon  a  mere  promise.  FoxUy  v.  Fouty,  34  Ind. 
483 ;  The  President  and  Trustees  of  Hartsville  University  v. 
Hamilton^  84  Ind.  506;  Adkins  v.  Adkins^  48  Ind.  12; 
Reagan  v.  Hadley,  57  Ind.  509.  But  the  appellants  insist 
that  the  averment,  that  "  the  plaintiff  falsely  and  fraudu- 
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lentlj  alleged  that  he  had  made  all  his  contracts  and 
arrangements  to  have  said  improvements  fully  completed 
ill  a  reasonable  time,"  shows  a  fraudulent,  affirmative,  ex- 
isting fact.  It  is  enough  to  say  in  answer  to  this  view, 
that  the  allegation  is  not  negatived  in  the  pleading ;  the 
only  negative  alleged  is,  that  the  plaintiff  failed  to  make 
the  improvements,  which  is  no  more  than  a  breach  of  con- 
tract. 

2.  The  second  paragraph  of  answer  being  the  same,  in 
legal  effect,  as  the  first,  we  must  hold  the  ruling  applicable 
to  the  first  to  be  also  applicable  to  the  second. 

3.  The  third  paragraph  of  answer  is  pleaded  as  a  fail- 
ure of  consideration  t^  the  whole  complaint,  and  at  most 
pets  up  a  failure  only  as  to  part ;  it  is  bad  for  this  reason, 
if  for  no  other. 

4.  The  sixth  paragraph  of  answer  seeks  to  reform  the 
contract  sued  upon,  but  does  not  show  sufficient  ground  for 
the  reformation.  To  reform  an  instrument  for  a  mistake 
in  writing  it,  it  must  be  shown  that  the  reform  sought  is 
according  to  the  agreement  of  both  parties  at  the  time  the 
instrument  was  written  and  the  mistake  made.  When  an 
instrument  is  written  as  one  party  understands  it,  and  not 
as  the  other  party  understands  it,  there  is  no  ground  for 
reform.  A  reformation  can  not  make  a  new  instrument 
which  the  parties  never  agreed  to  make.  Allen  v.  Anderson^ 
44  Ind.  395  ;  Nicholson  v.  Caress^  59  Ind.  39 ;  Hamar  v. 
Medsker^  60  Ind.  413.  Measured  by  these  authorities, 
it  is  clear  that  the  sixth  paragraph  of  answer  is  insuffi- 
cient. 

5.  It  is  not  clear  to  us  why  the  court  sustained  the  de- 
murrer to  the  fourth  paragraph  of  answer,  and  overruled  it 
to  the  fifth.  Both  paragraphs  seem  to  us  to  be  in  legal 
effect  the  same,  nor  need  we  closely  enquire  whether  the 
court  might  not  have  sustained  the  demurrer  to  the  fifth 
as  well  as  to  the  fourth  paragraph.    The  appellee  took  is- 
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sue  upon  the  fifth  paragraph,  and  the  appellants,  at  the 
trial,  had  all  the  benefits  under  the  fifth  which  they  could 
have  had,  upon  trial,  under  the  fourth.  The  error,  there- 
fore, in  sustaining  the  demurrer  to  the  fourth  paragraph, 
if  any  existed,  became  harmless  after  the  trial  of  the  facts 
was  had  under  the  fifth  paragraph. 

6.  The  remaining  question  in  the  case,  discussed  by  the 
parties  in  their  briefs,  arises  upon  the  sufficiency  of  the 
evidence  to  support  the  finding  of  the  court.  The  fifth 
paragraph  of  answer,  upon  which  the  trial  was  had,  ad- 
mitted, in  terms,  the  contract  as  alleged  in  the  complaint, 
and  that  the  rent  was  due  and  unpaid,  as  therein  averred — 
indeed,  each  paragraph  of  the  answer  expressly  admits  the 
same  facts — and  sets  up  the  previous  verbal  contract,  and 
its  brea^'h  by  the  appellee  as  a  set-oflT.  The  reply  denied 
the  existence  of  the  previous  contract.  Upon  this  issue,  we 
can  not  see  that  it  was  necessary  for  the  appellee  to  intro- 
duce any  evidence.  The  onus  lay  upon  the  appellants  to 
prove  the  previous  contract,  its  breach  and  the  damages ; 
tending  to  prove  which,  they  neither  introduced  nor 
ofi:ered  any  evidence  whatever.  Upon  the  whole  record, 
it  does  not  appear  to  us  that  the  appellants  have  been  in- 
jured in  the  least. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Eester  et  al.  t;.  Hulman  et  al. 

Contract. — Affreement  to  Pay  Promiaaary  Note  of  Afwther. — EaptensUm  of 
Timers  Mortgage, — Sheriff*9  Sale. — RedempUon. — Measure  of  Damages, — 
A  purchaser  of  the  equity  of  redemption  of  certain  real  estate  which  had 
been  sold  at  sheriff's  sale  on  execution  to  one  who  also  held  a  mortgage 
thereon  to  secure  the  payment  of  an  unmatured  promissory  nole,  executed 
to  him  by  such  purchaser's  grantor,  entered  into  a  written  agreement  with 
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the  mortgagee,  which  recited  the  foregoing  facta  and  stipulated  that,  in 
consideration  of  the  payment,  therein  acknowledged,  to  the  mortgagee, 
of  the  redemption  money  on  such  sheriff's  sale,  with  interest  to  date,  the 
mortgagee  agreed  to  extend  the  time  of  payment  of  a  specified  portion  of 
such  note  for  one  year  after  its  maturity,  and,  if  that  instalment,  with  ten 
per  cent,  interest  to  that  time  on  the  whole  amount  of  the  note,  was  then 
paid,  the  time  of  payment  of  the  residue  should  be  extended  another  year ; 
and  the  said  purchaser  agreed  also,  *'  in  consideration  of  the  premises,  to 
pay  said  note  in  accordance  with  the  tenor  and  effect  thereof,  and  at  the 
time  in  this  agreement  provided." 

Held,  in  an  action  on  the  agreement,  that  it  is  valid. 

Held,  also,  that  the  measure  of  damages  is  the  amount  that  could  have  been 
recovered  in  a  direct  action  on  the  note. 

From  the  Vigo  Circuit  Court. 

S.  C.  Davis,  S.  B.  Davis  and  £1.  D.  Seldomridge,  for  ap- 
pellants. 
M.  G.  Buff  and  S.  M,  Beecher,  for  appellees. 

HowK,  C.  J. — In  this  action  the  appellees,  as  plaintifiTSy 
sued  the  appellants,  as  defendants,  upon  their  written 
agreement,  of  which  the  following  is  a  copy : 

"  Jacob  Foltz  is  indebted  to  Hulman  A  Cox  in  the  sum 
of  $675.00,  by  his  promissory  note  dated  February  10th, 
1874,  due  two  years  after  date,  with  ten  per  cent,  interest 
from  date.  The  said  note  is  secured  by  mortgage  on  the 
following  real  estate  in  Sullivan  county,  Ind.,  to  wit :  The 
north-west  quarter  of  the  south-west  quarter  of  sec.  three 
(3),  and  the  south-east  quarter  of  the  north-east  quarter  of 
sec.  four  (4),  all  in  town,  nine  (9)  north,  of  range  eight  (8) 
west,  containing  80  acres ;  said  mortgage  given  by  Ja- 
cob Foltz  and  his  wife,  Emily  Foltz,  on  the  10th  day  of 
February,  1874,  which  mortgage  was  duly  recorded  on  the 
14th  day  of  March,  1874,  in  record  book  *  D,'  page  396. 

"On  the  6th  day  of  June,  1875,  said  real  estate  was  sold 
by  the  sheriff  of  said  county  of  Sullivan,  on  an  order  of 
sale  from  the  Sullivan  Circuit  Court,  in  favor  of  John  J. 
Brake  and  against  said  Jacob  and  Emily ;  that  the  same 
was  bought  in  by  Hulman  &  Cox  for  the  sum  of  two  hun- 
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dred  and  fifty-three  dollars  ($253.00),  and  they  received 
from  said  sherift'  a  certificate  of  purchase  therefor ;  that,  on 
the  2l8t  day  of  June,  1875,  John  R.  Kester  and  Roswell  G. 
Wheeler  purchased  said  real  estate  from  Jacob  Foltz,  and 
took  a  conveyance  therefor  from  Jacob  Foltz  and  Emily, 
subject  to  the  liens  of  Hulman  &  Cox  as  aforesaid.  Said 
Kester  &  Wheeler,  desiring  to  get  an  extension  of  time 
on  said  note,  the  following  agreement  is  made,  to  wit :  Kes- 
ter A  Wheeler  pay  Hulman  &  Cox  two  hundred  and  fifty- 
four  jVo  dollars,  being  amount  due  on  said  sale,  and  also 
one  hundred  nineteen  3^%  dollars,  being  the  interest  un 
said  note  up  to  the  16th  day  of  November,  1875,  the  receipt 
of  which  is  hereby  acknowledged,  and  in  consideration  of 
which  Hulman  A  Cox  agree  to  extend  the  time  on  said 
note  as  follows,  to  wit:  three  hundred  and  seventy-five 
dollars  of  said  note  till  the  10th  day  of  February,  1877,  and,  if 
the  said  Kester  k  Wheeler  shall,  on  or  before  said  10th  day 
oft'ebruary,  1877,  pay  said  three  hundred  and  seventy-five 
dollars,  together  with  ten  per  cent,  interest  on  the  whole  of 
aaid  note,  then  and  in  that  case  said  Hulman  &  Cox  agi*ee 
to  extend  the  time  of  payment  on  the  remaining  three 
hundred  dollars  till  the  10th  day  of  February,  1878,  and 
the  said  Kester  k  Wheeler  agree,  in  consideration  of  the 
premises,  to  pay  said  note  in  accordance  with  the  tenor  and 
ofiect  thereof,  and  at  the  time  in  this  agreement  provided, 
this  16th  day  of  November,  1875. 
(Signed,)  "  Kester  k  Wheeler." 

In  their  complaint  the  appellees  alleged,  in  substance 
that,  on  the  10th  day  of  February,  1874,  one  Jacob  Foltz 
executed  to  them  his  note  for  (675.00,  with  interest  at  the 
rate  of  ten  per  cent.,  and  five  per  cent,  attorney's  fees  if 
6uit  should  be  brought  on  said  note,  a  copy  of  which  note 
was  filed  with  and  made  part  of  said  complaint ;  that,  on 
the  16th  day  of  November,  1875,  the  appellants,  by  their 
firm  name  of  Kester  k  Wheeler,  executed  to  the  appellees 
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the  agreement,  a  copy  of  which  we  have  set  out  above 
whereby  the  appellants  assumed  and  agreed  to  jmy  the 
said  note,  in  the  manner  and  form  set  forth  in  said  agree- 
ment, a  copy  of  which  was  filed  with  and  made  part  of  said 
complaint,  and  that  the  appellants  had  wholly  failed  to 
comply  with  any  of  the  terms  of  their  said  agreement ; 
wherefore  the  appellees  said  that  the  appellants  were  in- 
debted to  them  in  the  sum  of  $775.00,  and  in  the  further 
sum  of  $40.00,  the  attorney's  fee  in  said  note  and  agree- 
ment provided,  which  sums  were  due  and  unpaid.  Where- 
fore, etc. 

To  this  complaint  the  appellants  demurred  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  ;  which  demurrer  was  overruled  by  the 
court,  and  to  this  ruling  they  excepted.  The  appellants 
then  answered  in  two  paragraphs,  to  each  of  which  the 
appellees  demurred  for  the  want  of  suflicient  facts  therein  to 
constitute  a  defence  to  their  action  ;  which  demurrers  were 
sustained  by  the  court,  and  to  these  decisions  the  appellantn 
excepted.  The  cause  was  tried  by  the  court  without  a  jury, 
and  a  finding  made  for  the  appellees  in  the  sum  of  $837.75, 
and  judgment  was  rendered  accordingly.  The  appellants' 
motion  for  a  new  trial  was  overruled  by  the  court,  and  to 
this  decision  they  excepted  and  filed  their  bill  of  exceptions, 
and  appealed  to  this  court. 

The  appellants  have  here  assigned,  as  errors,  the  follow- 
ing decisions  of  the  court  below  : 

1.  In  overruling  their  demurrer  to  the  appellees'  com- 
plaint ; 

2.  In  sustaining  the  appellees'  demurrer  to  the  first 
paragraph  of  their  answer ; 

S.    In  sustaining  the  demurrer  to  the  second  paragraph 
of  their  answer  ; 
4.    In  overruling  their  motion  for  a  new  trial. 
Without  special  regard  to  the  errors  assigned  by  the  ap- 
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pellants,  we  will  considerand  decide  the  questions  discussed 
by  their  counsel  in  their  argument  of  this  cause  iu  this 
court,  in  the  same  order  in  which  they  have  presented 
tliem.  The  point  is  made  by  counsel,  and  pressed  with 
much  earnestness  and  at  great  length,  that  the  agreement 
of  the  appellants  in  suit  '^  is  not  binding,  and  is  of  no  avail, 
for  the  reason  that  it  was  an  agreement  by  appellants  to 
pay  the  debt  of  Foltz,  without  any  consideration  on  the 
part  of  Hulman  &  Cox." 

It  seems  to  us,  that  this  point  is  not  well  taken,  and  that 
the  position  of  the  appellants*  counsel,  in  reference  thereto, 
is  wholly  untenable.  The  terms  of  the  agreement  are 
such  as  to  show,  upon  its  face,  a  valuable  consideration, 
amply  sufficient,  we  think,  to  sustain  the  contract,  and  to 
make  it  valid  and  binding,  as  well  upon  the  appellees  as 
upon  the  appellants.  It  appeared  from  the  agreement, 
that  the  appellees  held  a  certificate  of  purchase,  from 
the  sherift*  of  Sullivan  county,  on  a  sale  made  by  him  of 
certain  real  estate,  in  said  county,  on  an  execution  against 
Jacob  Foltz  as  his  property ;  and  that  they  also  held  a  note 
of  said  Foltz,  secured  by  mortgage  executed  by  him  and 
his  wife  on  the  same  real  estate,  which  note  would  become 
due  on  the  10th  day  of  February,  1876.  It  further  appeared 
upon  the  face  of  said  agreement,  that  the  appellants 
had  become  the  purchasers  of  said  real  estate  from  said 
Jacob  Foltz,  and  had  taken  a  conveyance  thereof  from 
said  Foltz  and  his  wife,  subject  to  the  claims  of  the  appellees 
on  said  real  estate,  under  their  said  certificate  of  purchase 
thereof,  and  their  said  mortgage  thereon.  The  appellant* 
wanted  an  extension  of  the  time  of  the  payment  of  said 
note,  so  secured  by  mortgage  on  said  real  estate, 
for  one  and  two  years  after  the  maturity  thereof; 
and  so,  in  consideration  of  the  appellees'  agreement  to  such 
extension,  the  appellants  agreed,  in  and  b}'  the  written 
contract  in  suit,  to  pay  said  note.    The  appellees*  agree- 
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ment  to  extend  the  time  of  the  payment  of  the  note,  for 
the  payment  of  which  the  appellants'  real  estate  was 
bound  by  the  mortgage  thereon,  for  certain  specified  peri- 
ods of  time,  was  certainly  a  sufficient  consideration  to 
sustain  and  uphold  the  appellants'  agreement  or  contract 
to  pay  the  note  in  suit.  It  is  well  settled,  we  think,  by 
the  decisions  of  this  court,  that  an  agreement  for  an  ex- 
tension of  the  time  of  payment,  for  a  definite  period  of 
time,  is  a  valuable  consideration  for  an  agreement  or  con- 
tract made  upon  the  faith  thereof.  Busenbarke  v.  Barney, 
53  Ind.  499;  Gilchrist  v.  Gough,  63  Ind.  576. 

We  are  clearly  of  the  opinion,  that  the  agreement  in 
suit  showed  upon  its  face,  that  it  was  executed  upon  ., 
valuable  and  sufficient  consideration. 

The  agreement  sued  upon  was  an  original  undertaking 
by  the  appellants,  whereby  they  agreed,  in  consideration 
of  the  appellees'  extension  of  the  time  of  payment  of  the 
note  for  one  and  two  years  after  its  maturity,  that  they, 
the  appellants,  would  pay  said  note,  in  accordance  with  its 
tenor  and  effect,  except  as  modified  by  said  agreement. 
This  was  clearly  the  intent  and  meaning  of  the  appellants' 
contract,  as  we  construe  it ;  and  we  think  it  is  not  open  to 
any  other  construction.  They  assumed  and  agreed,  as 
original  promisors,  to  pay  the  note  of  Jacob  Foltz,  for  the 
payment  of  which  their  real  estate  was  bound,  in  consider- 
ation of  the  appellees'  agreement  to  extend  the  time  of 
payment,  and  to  allow  them  to  pay  the  note,  in  two  specified 
instalments,  in  one  and  two  years  after  the  maturity  of  the 
note.  This  agreement  of  the  appellants  was  an  original, 
and  not  a  collateral,  contract  or  promise  on  their  part;  and 
when  they  made  default  therein,  as  it  is  alleged  that  they 
did,  the  appellees  had  the  right  to  sue  at  once,  and  in  the 
first  instance,  upon  said  written  agreement,  and  recover  of 
the  appellants  the  amount  unpaid  of  said  note,  in  accord- 
ance with  the  tenor  and  effect  thereof.    In  such  suit,  we 
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think,  the  proper  measure  of  the  amount  of  the  appellees' 
recovery  would  be  the  amount  they  could  have  recovered 
in  a  direct  suit  upon  the  note.  McDiU  v.  Gunriy  43  Ind. 
315 ;  Josselyn  v.  Edwards^  57  Ind.  212  ;  Hoffman  v.  Riak^ 
58  Ind.  113. 

We  have  carefully  examined  and  considered  the  several 
questions  presented  and  discussed  by  the  appellants' 
counsel,  in  their  brief  of  this  cause  in  this  court,  and  it 
seems  very  clear  to  us,  that  the  circuit  court  did  not  err  in 
any  of  the  rulings  which  the  appellants  have  here  assigned 
as  errors. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


%  

Kress  et  al.,  Executobs,  v.  The  State,  ex  rsl.  Waooneb. 

Law  of  the  Case.— The  rule  of  law  applied  by  the  Supreme  Court  in  the 
deciaion  of  a  case  remaina  the  law  of  that  case  in  all  subsequent  decisions 
thereof. 

Justice  of  the  Peace. — Complaint  onBoruL—  Fraitdin  Rendering  JtidgmenL 
^Mistake. — In  an  action  on  the  bond  of  a  justice  of  the  peace,  the  complaint 
alleged,  that,  in  rendering  judgment  in  a  cause  pending  before  him,  wherein 
the  relator  was  a  party,  the  justice,  without  the  knowledge  or  fault  of  the 
relator,  and  with  intent  to  cheat  and  defraud  him,  had  fraudulently  and 
purposely  rendered  the  judgment  for  less  than  he  was  entitled  to  recover. 

Held,  on  demurrer,  that  the  complaint  is  insufficient. 

iSame. — Judicial  Officer  not  lAablefor  Judicial  Act, — A  judicial  officer  is  not 
liable  pecuniarily  for  injury  resulting  fVom  his  wrongful  rendition  of  judg- 
ment however  erroneous,  false  or  fraudulent  that  judgment  may  be. 

From  the  Clay  Circuit  Court. 

S.  W.  Curtis^  L  M.  Compton  and  G.  A.  Knigkty  for  appel- 
lants. 

W,  TV.  Carter  and  S.  D.  Coffey ^  for  appellee. 
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BiDPLB,  J. — This  18  the  ease  of  Larr  v.  TTie  StatCy  ex  rel. 
Wagoner  J  45  Ind.  364,  revived  by  the  representatives  of 
Larr. 

It  is  brought  on  the  official  bond  of  Larr,  a  justice  of  the 
peace,  alleging  the  erroneous  rendition  of  a  judgment  by 
the  justice,  in  favor  of  the  relator,  for  sixty-six  dollars,  when 
it  should  have  been  rendered  for  one  hundred  and  sixty-six 
dollars. 

We  need  not  set  out  the  original  complaint,  as  it  is 
fully  stated  in  the  reported  case.  After  the  reversal  and 
the  remandment  of  the  case,  the  complaint  was  amended 
by  charging  that  the  judgment  was  so  rendered  by  the  jus- 
tice, fraudulently  and  purposely,  with  intent  to  cheat  and 
defraud  the  relator.  In  other  respects,  the  two  complaints 
are  the  same. 

Separate  demurrers,  by  the  appellants,  were  overruled 
to  the  eomplaint. 

Answer;  jury  trial ;  verdict  for  appellee  ;  and  judgment 
on  the  verdict. 

The  appellants  reserved  exceptions  to  the  rulings  on  the 
demurrers  to  the  complaint,  to  the  instructions  of  the  court, 
and  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict, 
and  appealed. 

In  the  reported  case  it  was  directly  held,  that  the  judg- 
ment of  the  justice  was  conclusive,  and  could  not  be  at- 
tacked collaterally,  either  in  a  pleading  or  by  evidence.  This 
decision  became  the  law  of  the  case,  remains  the  law  of  the 
case  still,  and  will  remain  the  law  of  the  case  forever.  The 
amendment  of  the  complaint,  averring  fraud,  can  not  affect 
the  conclusiveness  of  the  judgment.  Besides,  judicial  offi- 
cers, as  judges  of  courts  and  justices  of  the  peace,  although 
they  may  be  impeached  for  corrupt  actions,  can  not  be  held 
pecuniarily  responsible  to  the  party  injured.  This  is  a  fun- 
damental principle  in  jurisprudence.  The  appellee  furnishes 
u»  with  a  list  of  authorities,  showing  many  cases  wherein 
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ministerial  or  executive  officers,  as  sherifts,  constables  or  - 
clerks,  have  been  held  liable  for  fraud  and  mistake  in  the 
exercise  of  their  duties,  but  no  case  wherein  a  judicial  offi- 
cer, in  the  exercise  of  judicial  functions,  was  ever  held 
liable  to  the  party  injured,  however  erroneous,  false  or 
fraudulent  his  judgment  might  be.  A  stranger  to  the  record 
may  attack  a  judgment  for  fraud  in  obtaining  the  judg- 
ment— not  for  fraud  in  the  cause  of  action — because,  not 
being  a  party  to  it,  he  can  not  appeal ;  but  in  no  case  can 
even  a  stranger  attack  a  judgment  for  fraud  in  the  judge  or 
justice  who  rendered  it,  and  much  stronger  are  the  rea- 
sons against  a  party  to  the  judgment,  who  can  appeal. 
DeArmond  v.  Adams,  25  Ind.  455.  And,  as  to  the  conclu- 
siveness of  a  judgment,  when  attacked  collaterally,  either 
by  a  party  or  a  stranger,  see  the  following  authorities : 
Wescott  V.  BrowUy  13  Ind.  83 ;  Cassel  v.  Scoit,  17  Ind.  514 ; 
Emus  V.  Ashby,  22  Ind.  15;  Waltz  v.  Borrowayy  25 
Ind.  380 ;  Dequindre  v.  Williains,  31  Ind.  444 ;  Abdil  v.  Ab- 
dily  33  Ind.  460  ;  Gavin  v.  Graydon,  41  Ind.  559 ;  Boies  v. 
Spooner,  45  Ind.  489  ;  Joseph  v.  Burk,  46  Ind.  59 ;  Landers 
v.  George,  49  Ind.  309 ;  Hackleman  v.  HarrUon,  50  Ind.  156 ; 
Pressler  v.  Turner,  57  Ind.  56. 

The  complaint  in  the  present  case  contains  no  cause  of 
action. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee  ; 
cause  remanded,  with  instructions  to  sustain  the  demurrers 
to  the  complaint. 


^  ^n  Patterson  et  al.  v.  Rowley. 


Supreme  Court. — Appeal  after  Receiving  Payment  on  Judgment — Dismissal 
of. ^Specific  Performance— Tender.— In  an  action  to  enforce  the  specific 
performance  of  a  contract  to  convey  real  estate,  wherein,  to  keep  good 
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his  tender  thereof^  the  plaintiff  paid  into  court  a  certain  sum  of  money  for 
the  defendant,  the  court  found,  that,  to  entitle  the  plaintiff  to  a  decree, 
be  must  pay  into  court,  for  the  defendant,  an  additional  sum,  which  he  did, 
and  ohtained  his  decree.  And  the  defendant  having  received '  the  aggre- 
gate of  such  sums,  less  the  costs  of  the  action,  appealed  to  the  Supreme 
Court. 
Held,  that  the  case  falls  within  section  &50,  2  R.  S.  1876,  p.  288,  and  that  the 
appeal  should  therefore  he  dismissed. 

Prom  the  Howard  Circuit  Court. 

J.  O'Brien^  M.  GarriguSy  M.  Bell  and  M.  McDoioelly  for 
appellants. 

.V.  P.  Richmond  and  J.  C.  Denny^  for  appellee. 

HowK,  C.  J. — On  the  11th  day  of  November,  1878,  the 
appellants  filed  in  this  court  the  transcript  of  the  record 
of  this  cause,  and  their  assignment  of  errors  thereon. 

The  appellee  appeared  and  filed  his  answer  to  this  appeal, 
in  which  he  alleged,  in  substance,  that,  "  on  the  4th  day  of 
April,  1878,  the  above  entitled  cause  was  tried  and  finally 
disposed  of  in  the  said  Howard  Circuit  Court ;  that,  prior 
to  the  commencement  of  this  cause  in  said  court,  the  ap- 
pellee tendered  to  said  appellants  the  sum  •f  three  hundred 
dollai^,  as  the  amount  due  to  said  appellants,  and,  at  the 
time  of  the  filing  of  their  complaint,  he  paid  into  court,  for 
the  use  of  said  appellants,  the  said  sum  of  $300 ;  that,  on 
the  trial  of  said  cause,  the  court  found  that  there  was  due 
to  the  said  complainants  the  further  sum  of  f 93,  making 
in  all  (393 ;  that  he  then  and  there  paid  into  court  the 
farther  sum  of  $93,  making  in  all  the  sum  of  $393 ;  that,  on 
the  12th  day  of  April,  1878,  the  said  appellants  received 
and  accepted  the  said  sum  of  $393  from  the  clerk  of  said 
i'ourt,  in  full  of  the  amount  due  to  them  from  the  said  ap- 
pellee, and  then  and  there  receipted  for  the  same ;  that 
afterward,  on  the  11th  day  of  November,  1878,  the  said 
appellants  filed  the  record  of  this  cause  in  this  court ;  and 
jk)  this  appellee  says,  that,  after  the  rendition  of  the  judg- 
ment in  this  cause,  and  before  the  appeal  was  taken  in  this 
cause,  the  said  appellants    received    and    accepted    the 
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amount  found  due  to  him  by  said  court,  and  in  full  satis- 
faction and  discharge  of  all  claims  and  demands  against 
this  appellee.  Wherefore  he  prays  that  the  appeal  in  this 
cause  be  dismissed." 

To  the  appellee's  answer,  the  appellants  filed  in  this 
court  their  reply,  in  which  "  they  admit  that  said  cause 
was  tried  on  the  4th  day  of  April,  1878,  and  that,  prior  to 
the  commencement  of  said  suit,  the  appellee  tendered  to 
the  appellants  $300,  and  paid  the  same  into  court,  and  that 
afterward,  and  before  judgment,  the  appellee  paid  into 
court,  for  the  use  of  the  appellants,  the  further  sum  of 
$93 :  appellants  further  admit,  that,  on  the  12th  day  of 
April,  1878,  they  received  from  the  clerk  of  said  court  the 
sum  of  $343,  he  retaining  $50  on  costs,  but  they,  deny  that 
said  sum  was  so  received  or  accepted  in  full  satisfaction 
and  discharge  of  all  claims  against  the  appellee.  And  the 
appellants  aver  the  facts  to  be,  as  shown  by  the  transcript 
and  record  in  this  cause,  that  no  judgment  was  ever  ob- 
tained by  the  appellants  against  the  appellee,  in  said  cause, 
nor  was  there  any  order  of  the  court  requiring  the  appel- 
lee to  pay  any  sum  of  money  to  the  appellants,  nor  into 
court,  for  their  use.  Appellauta  aver  that  said  money 
was  so  paid  to  the  clerk  by  the  appellee  voluntarily,  as  a 
tender  to  the  appellants,  and  as  such  they  accepted  it,  not 
in  full,  but  as  a  payment  to  that  extent  of  the  amount  due 
to  them.  The  only  judgment  rendered  in  this  cause  was 
in  favor  of  the  appellee,  against  the  appellants.  Where- 
fore," etc. 

To  this  reply  the  appellee  demurred,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  good 
reply  to  his  plea  or  answer. 

The  question  presented  for  our  decision,  by  the  plead- 
ings filed  in  this  court,  may  be  thus  stated  :  Conceding 
the  facts  stated  in  the  appellants'  reply  to  be  true,  as  they 
have  therein  stated  them,  can  they  maintain  and  prosecute 
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their  appeal  of  this  cause,  in  this  court?  The  last  sentence 
in  section  550  of  the  practice  act  reads  as  follows :  '^  The 
party  obtaining  judgment  shall  not  take  an  appeal  after 
receiving  any  money  paid  or  collected  thereon."  2  R.  S. 
1876,  p.  238.  This  sentence  was  not  changed,  in  any  par- 
ticular, in  the  act  amending  said  section,  approved  March 
Uth,7877,  Acts  1877,  Spec.  Sess.,  p.  69.  The  record 
shows  that  the  appellee  sued  the  appellants  to  obtain  the 
Rpecific  performance  of  a  written  contract  or  agreement, 
by  an<l  between  the  parties,  providing,  inter  alia^  for  the 
conveyance,  by  the  appellants  to  the  appellee,  of  certain 
real  estate  in  Howard  County,  Indiana.  The  cause  was 
tried  by  the  court,  and  at  the  request  of  the  parties  the 
court  made  a  special  finding  of  the  facts  in  the  case, 
and  of  its  conclusions  of  law  thereon.  Among  its  conclu- 
sions of  law,  the  court  found,  that,  in  addition  to  the  sum 
of  $300  tendered  by  the  appellee,  to  the  appellants,  and  then 
in  court  for  their  use,  "  before  the  plaintift*  is  entitled  to 
specific  performance,  he  should  pay  into  court  the  acldi- 
tional  sum  of  $93 ;  *  *  *  *  this  being  done,  he  is 
entitled  to  a  judgment  Jbr  a  specific  performance  of  the 
contract."  The  record  further  shows,  that  the  "  plain tift' 
now  pays  into  court,  for  the  use  of  the  defendants,  the  sum  of 
ninety-three  dollars,  balance  found  due  to  defendants,  upon 
the  contract  between  them,  above  the  amount  already 
paid."  It  was  then  adjudged  by  the  court  that  the  appel-  . 
•  lee  was  entitled  to  a  specific  performance  of  the  contract 
in  suit,  and  to  a  conveyance  of  said  real  estate,  etc. 

It  is  very  clear,  we  think,  that  the  appellee  paid  into 
court  the  said  sum  of  ninety-three  dollars,  not  as  a  tender 
to  the  appellants  of  that  amount  of  money,  but  in  compli- 
ance with  the  requirements  of  the  court's  special  finding, 
conclusions  of  law  and  judgment.  The  appellants  received 
from  and  receipted  to  the  clerk  of  the  court  for  the  sum 
of  money  thus  paid  by  the  appellee  upon  and  in  accord- 
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ance  with  the  judgment  of  the  court;  and,  having  thuB 
received  the  money  thus  paid  by  the  appellee  on  the  judg- 
ment in  question,  it  seems  to  us  that  the  case  falls  fairly 
within  the  spirit,  meaning  and  purpose  of  the  statutory 
provision  above  quoted,  and  that  the  appellants  were 
thereby  inhibited  from  taking  and  prosecuting  an  appeal 
from  the  said  judgment.  It  is  immaterial  whether  the 
appellants  received  the  money  in  full  satisfaction  of  all 
their  claims  against  the  appellee  or  not ;  their  receipt  of 
any  money  paid  by  the  appellee  on  the  judgment  oper- 
ated, under  the  statute,  to  prevent  them  from  taking  an 
appeal  from  the  judgment  to  this  court. 

We  are  clearly  of  the  opinion,  that  the  facts  stated  in  the 
reply  were  not  sufficient,  under  the  appelleejs'  demurrer 
thereto. 

The  demurrer  to  the  reply  is  sustained,  and  the  appeal  is 
dismissed,  at  the  costs  of  the  appellants. 


Lbnt  bt  ux.  v.  The  First  National  Bank  op  Napoleon, 

Ohio. 

Supreme  CJourt. — Removal  of  Brief. — "Where  the  brief  of  an  appellant 
has  been  removed  fW)in  the  files  of  the  Supreme  Court,  and,  on  due  and 
reasonable  notice,  he  fails  to  return  it  or  file  another,  the  judgment  will  be 
affirmed. 

From  the  DeEalb  Circuit  Court. 

J.  M.  Coombs^  J.  Morris  and  JR.  C.  Bell^  for  appellants. 
jR.  W.  McBride  and  J.  L.  Marian  ^  for  appellee. 

BiDDLE,  J. — The  transcript  in  this  case  was  filed  Janu- 
ary 6th,  1875. 

On  the  29th  of  November,  1876,  the  case  was  submitted 
by  the  appellee.    The  papers  were   withdrawn,  and  re- 
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mained  firom  the  files  until  May  12th,  1878,  at  which  time 
tbej  were  returned  without  the  briefs  of  the  parties,  which 
had  been  previously  filed. 

On  the  15th  of  May,  1878,  the  counsel  for  appellants  were 
informed  that  their  brief  was  not  on  file,  and  were  desired 
to  return  it  to  the  files,  or  supply  one  in  its  stead. 

Up  to  the  present  time,  May  15th,  1879,  no  brief  has  been 
returned  or  supplied. 

The  judgment  is  therefore  afiirmed,  at  the  costs  of  the 
appellants. 


Eden  et  al.  v.  Everson  et  al. 

Pbockxdikgs  Supplembktart  to  Execution. — Assignmeni  for  Benefit  of 
Creditors. — Failure  to  Record  Deed  of. — Estoppel. — Pleading. — Parties. — In 
a  proceeding  supplementary  to  execution,  under  section  622,  2  R.  S.  1876. 
p.  231,  to  reach  property  of  the  execution  debtor  alleged  to  be  in  the 
possession  of  a  third  person,  the  latter  answered  setting  up  a  voluntary  as- 
signment to  him  by  the  debtor  of  all  his  property  for  the  benefit  of  all  his 
creditors,  but  the  deed  of  assignment  had  neither  been  assented  to  by  the 
execution  creditor,  nor  had  it  been  recorded. 

Beld,  that  the  assignment  was  not  binding  upon  such  creditor,  even  though, 
after  it  was  made,  he  had  verbally  assented  thereto. 

Held,  also,  that  the  statute  does  not  contemplate  pleadings  in  such  proceeding, 
as  in  ordinary  civil  actions. 

Held,  also,  that  the  other  creditors  were  neither  necessary  nor  proper  parties 
to  the  proceeding. 

8amz. — Affidavit  In;  Attorney. — The  affidavit  instituting  such  proceeding  may 
be  made  on  behalf  of  the  creditor  by  his  attorney. 

From  the  Marion  Superior  Court. 

J.  T.  Dye  J  A.  C.  Harris  and  F.  Kneflery  for  appellants. 
J.  M.  Judah  and  A.  S.  Caldwell^  for  appellees. 

BiDDLE,    J. — ^Proceedings  supplementary  to  execution, 
Ibanded  upon  the  following  section  of  the  code : 
Vol.  LXV.— 8 
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*''  Sec.  522.  After  the  issuing  or  returD  of  an  execution 
against  the  property  of  the  judgment  debtor,  or  any  one  of  the 
several  debtors  in  the  same  judgment,  and  upon  an  affida- 
vit that  any  peraon  or  corporation  has  property  of  such 
judgment  debtor,  or  is  indebted  to  him  in  any  amount, 
which,  together  with  other  property  claimed  by  him  as 
exempt  from  execution,  shall  exceed  the  amount  of  prop- 
erty so  exempt  by  law,  such  person,  corporation,  or  any 
member  thereof,  may  be  required  to  appear  and  answer 
concerning  the  same  as  above  provided."  2  R.  S.  1876,  p. 
281. 

The  affidavit  in  this  case  sets  out  a  judgment  recovered 
by  George  N.  Everson  and  Asahel  N.  Elliott  against  Dan- 
iel W.  Irwin  and  Robert  A.  Newell ;  the  issuing  of  an 
execution  and  a  return  by  the  sheriff  of  no  property  found ; 
that  Charlton  Eden  and  Henry  W.  Hildebrand,  who  are 
made  defendants,  have,  and  each  of  them  has,  property  of 
the  judgment  debtors  amounting  to  a  large  sum  of  money, 
which,  together  with  other  property  claimed  by  the  judg- 
ment debtors  as  exempt  from  execution,  exceeds  the  amount 
of  property  exempt  by  law  ;.  praying  that  the  defendant  be 
required  to  answer,  etc.  The  affidavit  is  sworn  tu  by  John 
M.  Judah,  who  appears  to  be  the  attorney  for  the  appellees. 

The  appellants  appeared  and  answered,  setting  up  a  vol- 
untary assignment  made  by  the  judgment  debtors  t-o  Eden 
and  Hildebrand,  as  trustees,  for  the  benefit  of  creditors,  and 
that  the  trustees  had  no  property  in  their  hands  belonging 
to  the  judgment  debtors  except  what  was  included  in  said 
assignment,  and  held  for  the  benefit  of  creditors,  setting 
out  the  deed  of  assignment.  The  assignment  was  not  con- 
sented to  by  the  appellees. 

The  court  found  in  favor  of  the  appellees,  and  ordered 
the  payment  of  the  judgment  to  be  made  out  of  the  prop- 
erty in  the  hands  of  Eden  and  Hildebrand. 

The  appellants  excepted,  prepared  their  case,  and  ap- 
pealed to  this  court. 
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It  doee  not  appear  in  this  case,  that  the  deed  of  assign- 
ment was  ever  recorded,  or  even  filed  with  the  recorder  of 
the  county  to  be  recorded ;  and,  until  it  is  so  filed  or  re- 
corded, no  title  to  the  property  assigned  passes  to  the  as- 
wgnees.  New  v.  Rdssnevy  66  Ind.  118 ;  Forkner  v.  ShafeVj 
56  Ind.  120. 

We  do  not  understand  the  appellants  as  contesting  this 
point,  but  they  insist : 

1.  That  the  petition  or  aflidavit  is  insuflicient  to  require 
Eden  and  Hildebrand  to  answer.  But  we  do  not  see  where- 
in they  have  presented  that  question  by  the  record.  They 
have  not  done  so  either  by  motion,  demurrer  or  an  assign- 
ment of  error.  But  it  appears  to  us  to  be  good.  The 
statute  does  not  contemplate  pleadings  in  proceedings  sup- 
plementary to  executions,  as  in  ordinary  civil  cases*  Coffin 
v.  McClure,  23  Ind.  356 ;    1  R.  8. 1876,  p.  142. 

2.  The  appellants  think  the  aflidavit  was  not  made  by  a 
"  proper  person  to  so  do,"  but  they  do  not  show  us  wherein 
the  afiiant  was  an  improper  person  to  make  the  affidavit. 
The  statute  requires  no  particular  person  to  make  the 
affidavit,  and  we  think  the  attorney  of  the  judgment 
creditor  is  competent  for  that  purpose.  See  section  522, 
cited  supra. 

3.  It  is  also  insisted  by  the  appellants,  that,  after  the  an-  . 
fiwer  was  filed,  showing  the  assignment  made  by  the  judg- 
ment debtors,  no  further  steps  should  have  been  taken,  un- 
til the  creditors  signing  the  contract  were  brought  before 
the  court. 

Under  the  statute,  the  creditors  generally  were  neither 
necessary  nor  proper  parties.  Butler  v.Jaffray,  12  Ind.  504. 
The  assignment,  as  to  the  judgment  creditors,  was  void 
by  statute.  As  to  them,  these  proceedings  would  be 
carried  on  as  if  such  an  assignment  had  never  been  made. 

4.  It  is  urged,  too,  that,  when  the  answer  disclosed 
that  Eden   and  Hildebrand  held  the  property  in  a  fidu- 
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ciary  capacity,  the  validity  of  the  trust  could   not  be  en- 
quired into. 

But,  as  the  assignment  passed  no  property  to  the  trustees, 
there  was  no  fiduciary  relation  as  against  these  claimants. 
The  court  did  not  undertake  to  enquire  into  the  validity 
of  the  trust  as  between  the  judgment  debtors,  and  those 
creditors  who  agreed  to  the  assignment. 

5.  -It  is  claimed,  also,  that  the  judgment  creditors  are 
estopped  by  their  assurance  to  the  trustees  in  the  deed  of 
assignment,  that  they  would  never  trouble  them. 

There  is  some  evidence  tending  to  show  such  a  state 
of  facts,  but  there  is  also  evidence  contradicting  it.  Be- 
sides, it  is  not  clear  to  us  how  any  verbal  promise  the 
judgment  creditors  could  make,  after  the  assignment  was 
executed,  unless  upon  some  new  consideration,  could  pre- 
vent them  from  asserting  their  claim.  But  it  is  clear  that 
the  finding  of  the  court  is  not  contrary  to  the  evidence* on 
this  point. 

6.  The  appellants  also  complain  that  the  judgment  is 
personal  against  Eden  and  Hildebrand,  that  they  shall  pay 
the  money  into  court  for  the  benefit  of  the  creditors,  and 
not  against  them  as  trustees. 

No  objection  was  pointed  out  to  the  form  of  the  judg- 
ment at  the  time.  Besides,  Eden  and  Hildebrand  were 
not  trustees  as  to  the  creditors  making  this  claim.  The 
court  found  that  Eden  and  Hildebrand,  as  individuals,  not 
as  trustees,  had  moneys,  property  and  effects  in  their  hands 
belonging  to  the  judgment  debtors,  out  of  which  these 
judgment  creditors  ought  to  be  paid,  and  made  the  order 
accordingly.  There  is  no  error  in  this.  The  law  and 
the  facts  sustain  the  judgment,  which  is  affirmed,  at  the 
costs  of  the  appellants. 
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CoMPTON  V.  Jones  et  al.  ^^-^ 

65     117 
133    555 

Pbomissort  Note. —  Mortgage. —  Action  bg  Endorsee. —  Counter-Claim  by  ' 
Pagee  Claiming  Title. —  Verdict.—  Uncertainty . —  Venire  De  Novo. — ^In  an 
action  on  a  promissory  note  and  to  foreclose  a  mortgage  securing  it,  brought 
by  an  endorsee  against  the  mortgagors  and  a  junior  mortgagee,  the  payee 
of  the  note,  on  his  own  petition,  was  made  a  party,  and  filed  a  counter- 
claim alleging  ownership  of  the  note  ;  and,  judgment  having  been  rendered^ 
by  agreement  of  parties,  in  favor  of  the  junior  mortgagee,  against  the  mort- 
gagors, before  verdict,  the  jury  returned  a  verdict  that  the  senior  note  and 
mortgage  were  the  property  of  the  payee,  assessing  his  damages  and  find- 
ing that  he  was  entitled  to  foreclosure. 

Heldt  on  motion  by  the  plaintiff  for  a  venire  de  novo,  that  the  verdict  is  cer- 
tain as  to  him,  and  that  he  can  not  complain  of  its  uncertainty  as  to  others. 

Same. — Aeetgnment  of  Note  as  Indemnity. — Pagmeni  of  Debt  bg  Assignor. — Re- 
scission,— The  evidence  on  the  trial  in  such  action  established,  that  the  note  in 
question  had  been  endorsed  by  the  payee  to  the  plaintifiT,  simply  to  secure  him 
against  loss  on  account  of  debts  of  the  payee  which  the  plaintiff  was  assist- 
ing him  to  pay  off,  but  that,  before  the  commencement  of  the  action,  the 
payee  had  paid  the  same  out  of  his  own  means. 

Held,  that,  on  such  payment,  the  assignment  was  rescinded,  and  the  note  and 
mortgage  reverted  to  the  payee. 

From  the  Grant  Circuit  Court. 

G.  T.  J5.  Carr  and  J.  H.  Compton^  for  appellant. 
L  VanDevanter  and  J.  W.  Lacey^  for  appellees. 

BiDDLE,  J. — Joseph  D.  Compton  brought  this  suit  against 
Susanna  Jones,  William  R.  Jones,  Elijah  Sailors  and 
George  W.  Amnions. 

The  complaint  is  founded  on  a  promissory  note,  made  by 
Susanna  Jones  and  William  R.  Jones,  payable  to  Isaac 
DeCourcey,  and  assigned  by  DeCourcey  to  Compton. 

The  note  is  secured  by  a  mortgage,  executed  by  the 
Joneses.  Sailors  and  Ammon  were  junior  mortgagees. 
They  answer,  setting  up  their  mortgage,  and  pray  judg- 
ment against  the  Joneses. 

Isaac  DeCourcey  is  made  a  party  defendant,  on  petition, 
and  files  a  special  paragraph  of  answer,  and  a  counter- 
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claim,  averring  that  he  is  the  owner  of  the  note  and  mort- 
gage claimed  by  Compton  and  described  in  the  complaint, 
notwithstanding  the  assignment,  and  praying  a  judgment 
in  his  favor  against  the  Joneses,  and  a  foreclosure  of  the 
mortgage. 

It  appears  by  the  record,  that  the  parties  went  to  trial 
before  a  jury,  without  any  reply  to  the  special  paragraphs 
of  ani^er,  and  without  any  answer  to  the  counter-claim. 
The  affirmative  pleadings,  therefore,  must  be  held  as 
denied.  But  no  question  is  made  upon  the  condition  of  the 
issues. 

Before  the  return  of  the  verdict,  judgment  was  entered, 
by  agreement,  in  favor  of  Ammons,  against  the  Joneses,  on 
the  junior  note  and  mortgage.  The  jury  then  returned  a 
verdict  upon  the  issue  between  DeCourcey  and  Compton, 
as  to  which  of  them  owned  the  note  and  mortgage  de- 
scribed in  the  complaint,  in  favor  of  DeCourcey,  and  against 
the  Joneses,  and  assessed  the  amount  due  to  DeCourcey  on 
the  senior  note  and  mortgage. 

Compton  moved  for  21,  venire  de  novo;  his  motion  was 
overruled,  and  he  excepted. 

Over  a  motion  for  a  new  trial,  made  by  Compton,  and 
exceptions,  he  reserved  three  questions  for  our  considera- 
tion. The  court  rendered  judgment  on  the  verdict,  for  the 
amount  due  on  the  note,  and  that  the  mortgage  be  fore- 
closed. Compton  appealed  to  this  court. 

1.  The  first  assignment  of  error,  which  appellant  insists 
upon,  is,  overruling  his  motion  for  a  venire  de  nom.  He 
thinks  the  verdict  is  defective  and  uncertain,  in  not 
finding  on  all  the  issues  presented  in  the  pleadings. 

The  form  of  the  verdict  is  as  follows  : 

"  We,  the  jury,  find  for  the  defendant  Isaac  DeCourcey, 
that  said  note  and  mortgage  are  his  property,  and  assess 
his  damages  at  )(125.40,  and  that  he  have  foreclosure  of  the 
mortgage.'* 


NOVEMBER  TERM,  1878.  119 

Compton  V.  Jones  et  al. 


It  is  very  clear,  that  this  verdict  is  neither  defective  nor 
uncertain,  as  to  the  issue  between  Comptou  and  DeCour- 
cej,  and  that  is  the  only  issue  of  which  Compton  can  com- 
plain. Whatever  may  be  the  defects  in  the  verdict  as  to 
other  parties,  they  do  not  complain ;  and,  if  a  verdict  is  suf- 
ficient as  to  one  of  several  parties,  he  can  not  complain  be- 
cause it  is  imperfect  as  to  other  parties.  This  point  is 
decided  in  the  case  of  Whitworth  v.  Ballard^  56  Ind.  279. 
We  think  the  appellant  was  not  entitled  to  his  venire  de 
novo, 

2.  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

The  plaintiff  insists,  that,  as  the  assignment  ot  the  note 
and  mortgage  by  DeCourcey  to  Compton  is  not  disputed^ 
there  should  have  been  proof  of  a  rescission  of  the  assign- 
ment. There  should  have  been  such  proof,  doubtless,  or 
proof  of  the  right  to  a  rescission  before  suit  was  brought, 
and  we.  think  there  was  proof  of  the  latter  proposition 
It  appears  that  the  assignment  of  the  note  and  mortgage 
was  made  by  DeCourcey  to  Compton  for  the  purpose  of  se- 
curing Compton  for  assisting  DeCourcey  in  paying  certain 
of  his  debts,  and  not  as  a  sale.  These  debts  were  after- 
wards paid  by  DeCourcey,  and  out  of  his  property,  and 
not  by  Compton.  After  these  debts  were  so  paid,  Comp- 
ton had  no  further  right  in  the  note  and  mortgage.  In  fact, 
the  assignment  was  then  rescinded,  all  except  the  mere  re- 
delivery of  the  note  and  mortgage  to  DeCourcey  by 
Compton.  This  state  of  facts,  which  we  think  the  evi- 
dence fairly  proves,  is  sufficient  to  sustain  the  verdict. 

8.     That  the  verdict  is  contrary  to  law. 

The  appellant  uses  the  same  argument  in  support  of  this 
proposition  as  that  which  he  used  in  support  of  his  second 
point ;  and  we  think,  under  that  head,  it  has  already  been 
sufficiently  answered.  We  can  not  discover  wherein  the 
verdict  is  contrary  to  law. 
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The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lant. 

The  appellant,  having  died  after  the  submission  of  this 
cause  and  before  its  decision,  the  judgment  is  rendered  aa 
of  the  date  of  the  submission. 


Whisnand,  Administrator,  bt  al.  v.  Small  et  al. 

Decedents'  Estates. —Petition  by  Creditor  for  Sale  of  Land  to  Pay  Debts. — 
The  petition  of  a  creditor  of  a  decedent's  estate,  under  section  78,  2  R.  S. 
1876,  p.  528,  for  the  sale  of  the  decedent's  real  estate  to  pay  debts,  need  not 
aver  that  the  administrator  has  refused  to  act  in  the  matter. 

Sams. — Sale  to  be  made  by  Administrator. — The  sale  in  such  case,  if  ordered, 
most  be  made  by  the  administrator  and  not  by  the  creditor. 

Bame.. — Administrator  may  Redeem  from  Sale  on  Foreclosure. — Real  estate 
sold  on  foreclosure  against  the  heirs  of  a  decedent  may  be  redeemed  by  the 
administrator,  even   though  he  was  not  a  party  to  the  foreclosure. 

Same. — Abandonment  of  Title  by  Compromise. — Tax  DeedL-- Sheriffs  Deed. — 
Answers  to  Inierrogatories. — On  a  petition  by  a  creditor  of  an  insolvent 
decedent*6  estate,  under  said  section  78,  one  of  the  defendants  was  a  creditor 
who  claimed  title  to  the  real  estate  in  question  under  a  tax  deed,  a  sher- 
iff's deed  on  foreclosure  of  a  mortgage  executed  by  the  decedent,  and  also 
under  a  decree  rendered  in  an  action  by  him  against  the  administrator, 
heirs  and  certain  creditors  of  the  decedent,  to  quiet  title  based  on  such  sher- 
iff's deed  and  tax  deed,  to  which  action  the  petitioning  creditor  was  not  a 
party.  On  the  trial  of  the  petition  the  jury,  with  their  general  verdict 
for  the  petitioner,  found  specially  that  the  administrator  had  paid  into  the 
clerk's  office  the  sum  necessary  to  redeem  from  such  sheriff 's  sale  ;  that, 
after  the  year  of  redemption,  the  action  to  quiet  title  was  brought,  and, 
by  agreement,  the  administrator  withdrew  the  redemption  money,  the 
plaintiffs  therein  paid  him  a  certain  sum  for  the  other  creditors,  the  tax 
deed,  sheriff's  deed  and  all  debts  due  the  plaintiff  from  the  estate  were 
declared  satisfied,  and  the  title  to  the  real  estate  in  question  was  quieted  in 
the  plaintiff ;  and  a  decree  reciting  such  agreement  was  entered  accordingly. 

Held,  that  the  plaintiffs,  by  such  compromise,  abandoned  their  title  under 
such  deeds  and  rested  the  same  on  the  decree. 

JJeldj  also,  that  such  decree  did  not  bind  the  petitioner. 
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Hdd,  also,  that  the  answers  to  interrogatories  supported  the  verdict. 
Same.— iSn^  in  sotido. — Ijand  Susceptible  of  Division. — A  sheriff's  sale  insolidc 
of  lands  susceptible  of  sale  in  parcels  can  not  ordinarily  be  upheld. 

From  the  Monroe  Circuit  Court. 

a  F,  31c  Nutty  B.  E.  Rhoades,  J.  W.  Buskirk,  H.  C.  Dun- 
can,  S.  H.  Buskirk  and  J.  W.  Nicholy  for  appellants. 
J.  H.  Loudeiiy  M.  F.  Dunn  and  F.  Wilson^  for  appellees. 

BiDDLE,  J. — ^Petition  by  the  appellees,  as  creditors  of  the 
estate  of  Frederick  F.  Butler,  deceased,  under  section  78 
of  the  decedents  act,  2  R.  S.  1876,  p.  523,  to  sell  real  estate. 

This  section  provides,  that  "Any  creditor,  upon  filing  a 
petition  therefor,  verified  by  his  affidavit,  setting  forth  the 
amount  of  the  pereonal  estate,  the  insufficiency  of  such  per- 
gonal estate  to  pay  the  debts  outstanding,  a  description  of 
the  real  estate  of  the  decedent,  the  names  and  ages  of  the 
heirs  and  legatees,  if  they  are  known,  and,  if  not  known,  so 
stating,  may  have  an  order  for  the  sale  of  such  real  estate 
by  such  executor  or  administrator,  under  the  same  regula- 
tions as  hereinbefore  provided  in  case  of  an  application  to 
sell  real  estate  by  an  executor  or  administrator." 

The  administrator,  the  widow  and  heirs  were  made  de- 
fendants to  the  petition,'and  also  William  A.  Q  ihe  and 
Martha  A.  Buskirk,  who  claimed  some  interest  in  the  land. 
The  widow  disclaimed,  and  the  heirs  were  defaulted.  The 
administrator,  Gabe  and  Martha  A.  Buskirk  demurred  to 
the  petition  foi*  want  of  sufficient  facts ;  their  demurrer  was 
overruled,  and  exceptions  reserved.  They  then  filed  an 
answer  of  five  paragraphs,  to  which  demurrers  were  over- 
ruled, and  the  appellees  excepted.  A  reply  in  several 
paragraphs  was  filed,  rulings  upon  demurrers  to  them  had, 
and  issues  of  facts  joined.  A  trial  bjr  jury,  and  a  general 
verdict  returned  in  favor  of  the  appellees.  Besides  the 
general  verdict,  the  jury  found  certain  facta,  in  answer  to 
i^pecial  interrogatories,  which,  in  a  narrative  form,  may  be 
stated  as  follows : 

That  the  appellees  are  creditors  of  the  estate  of  Butler, 
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deceased ;  that  he  left  personal  assets  of  the  value  of  one 
thousand  nine  hundred  and  thirty-eight  dollars  arid  sixty- 
four  cents  ;  that  he  died  the  owner  of  the  real  estate  in  con- 
troversy, describing  it;  that  he  left  no  other  real  estate, 
except  what  was  partitioned  to  the  widow ;  that  the  value 
of  the  real  estate  in  controversy,  in  November,  1873,  vras 
eight  thousand  dollars ;  that  its  present  value  is  eight  thou- 
sand dollars ;  that  the  amount  of  legal  claims  against  the 
estate  is  eight  thousand  six  hundred  and  twenty-nine  dol- 
lars and  four  cents ;  that  the  defendants  alleged  to  be  heirs 
in  the  petition,  naming  them,  are  the  only  heii^s  of  said 
Frederick  F.  Butler,  deceased ;  that  John  C.  Whisuand, 
as  administrator  of  the  estate  of  Butler,  paid  to  the  clerk, 
for  the  use  of  George  A.  Buskirk  and  William  A.  Gabe,  the 
sum  of  one  thousand  and  six  dollars,  for  the  pui'pose  of 
redeeming  said  real  estate  from  a  sheriff's  sale,  sold  on  an 
order  of  sale  in  the  case  of  a  judgment  in  favor  of  Jona- 
than Hinkle,  against  the  heirs  of  said  Butler,  which  said 
property  was  purchased  by  said   Buskirk  and  Gabe ;  that 
said  sale  took  place  January  6th,  1872  ;  that  said  adminis- 
trator paid  said  redemption  money  to  the  clerk  December 
24th,  1872  ;  that   it  was  withdrawn  November,  1873 ;  that 
it  was  not  so  withdrawn  against  the  consent  of  any  of  the 
creditors ;  that,  to  the  question,  *'  Did  any  of  the  creditors 
assent  to  the  compromise  and  withdrawal  of  the  redemp- 
tion money?"  the  answer  was,  "Tes;"  that  Gabe,  Bus- 
kirk and  the  administrator  were  aware  of  the  condition  of 
Butler's  estate  as  to  solvency,  and  of  paying  the  money  to 
the   clerk  to   redeem  the  land  from  said  sale;  that  said 
real  estate  was  divisible  into  two  or  more  parcels  without 
damage  to  the  owner,  so  as  to  be  sold  m  parcels  instead  of 
the  whole;  that  the  reasonable  value  of  each  parcel  was 
as  follows :  the  corner  brick  four  thousand  dollars,  post- 
office  building  two  thousand  seven  hundred  dollars,  meat 
store  eight  hundred  dollars,  and   the   dwelling  on  Sixth 
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street  one  thousand  five  hundred  dollars ;  that  the  amount 
of  the  debts  due  to  Buskirk  and  Gabe,  from  the  estate  of 
Butler,  and  settled  by  the  compromise  of  November,  1873, 
was  five  thousand  five  hundred  and  thirty-eight  dollars  and 
sixty-five  cents  ;  that  the  amount  of  taxes  on  said  property, 
paid  by  Buskirk  and  Gabe,  was  seven  hundred  and  forty- 
six  dollars  and  thirty  cents ;  that  the  amount  of  the  Hin- 
kle  judgment  was  one  thousand  and  six  dollars;  that  the 
amount  due  on  the  Vawter  judgment,  at  the  time  of  the 
compromise,  was  one  thousand  two  hundred  and  eighty- 
six  dollars  and  thirty-five  cents ;  that  Buskirk  and  Gabe 
paid  the  administrator  in  money,  on  the  compromise,  for 
the  creditors  of  Butler's  estate,  two  thousand  five  hundred 
dollars;  that  the  compromise  of  November,  1873,  was  made 
ill  good  faith  by  the  administrator  of  Butler's  estate,  but  it 
was  a  fraud  as  to  creditors. 

A  motion  for  a  new  trial,  and  also  in  arrest  of  judgment, 
were  overruled,  and  exceptions  reserved. 

Decree,  ordering  the  sale  of  the  real  estate  to  pay  the 
claims  of  appellees,  as  creditors  of  the  estate  of  Butler. 

The  appellants  discuss  the  following  questions:  While 
they  admit  that  the  petition  "contains  all  the  requisite 
averments  of  a  petition  of  an  administrator  for  the  sale  of 
real  estate  to  pay  debts,  in  addition  to  the  averments  which 
are  directed  solely  against  Buskirk  and  Gabe,"  yet  they  in- 
sist that  it  is  insufficient,  because  it  does  not  contain 
an  additional  averment  that  the  administrator  failed 
or  refused  to  act  in  the  matter.  They  think  this  aver- 
ment is  necessary  to  give  the  creditor  the  right  to  file  the 

petition. 

The  statute  does  not  seem  to  us  to  require  such  an  aver- 
ment. The  sale  is  not  to  be  made  by  the  creditor,  but  by 
the  executor  or  administrator,  under  the  same  regulations 
as  if  the  executor  or  administrator  had  applied.  We  can 
not  see  the  necessity  for  any  more  averments  in  a  petition 
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by  a  creditor,  than  in  one  by  an  executor  or  administrator, 
where  the  sale  must  be  made  in  the  same  manner,  and  bv 
the  same  person,  in  both  instances.  We  think  the  peti- 
tion is  sufficient.  This  reasoning  also  disposes  of  the 
motion  in  arrest  of  judgment,  which  was  properly  over- 
ruled. 

The  appellants  also  moved  for  judgment  in  their  favor, 
on  the  special  findings,  notwithstanding  the  general  ver- 
dict, because  they  are  inconsistent  therewith ;  but  we  can 
see  no  such  inconsistency.  On  the  contrary,  it  seems  to 
us  that  they  support  the  general  verdict  in  every  partic- 
ular. 

But  the  appellants  base  their  claim  of  ownership  of  the 
property  in  dispute  upon  three  grounds : 

1.  That  they  had  purchased  said  property  at  a  tax  sale 
for  seven  hundred  and  forty-six  dollars  and  thirty  cents, 
and  had  received  a  deed  therefor; 

2.  That,  prior  to  the  death  of  Butler,  he  had  mortgaged 
the  property  in  dispute  to  Jonathan  Hinkle,who  had,  sub- 
sequently to  the  death  of  Butler,  obtained  a  foreclosure  of 
the  mortgage;  that,  at  the  sale  under  the  decree,  Buskirk 
and  Gabe  had  purchased  the  property,  and  received  a  cer- 
tificate of  purchase,  and  subsequently  a  deed  from  the 
sherifl'  for  the  same ; 

3.  That  Buskirk  and  Gabe  are  the  ow^ners  of  the.  prop- 
erty by  virtue  of  the  compromise  of  a  suit  pending  in  the 
Monroe  Circuit  Court,  which  compromise  had  been  con- 
firmed by  a  decree  of  the  court  rendered  thereon. 

Tbese  defences  were  all  put  in  issue  by  the  pleadings, — 
which  excused  us  from  stating  them  any  more  particu- 
larly in  the  premises  of  the  case, — and  tried  by  the  jury. 

We  will  notice  the  appellants'  title  to  the  property  by 
the  compromise  and  decree  first,  as  w^e  think  it  materially 
affects  the  title  by  the  tax  deed,  and  by  the  sheriff's  sale 
also. 


NOVEMBER  TER^,  1878.  125 

Whisnand,  Administrator,  ei  cU.  v.  Small  et  al. 

After  the  purchase  of  the  property  by  Buskirk  and 
Gabe  at  the  tax  sale,  and  also  at  the  8herifi''s  sale,  and 
while  the  money  paid  to  the  clerk  by  the  administrator 
within  the  year  to  redeem  the  land  from  the  sheriff's  sale, 
remained  in  the  hands  of  the  clerk,  and  after  the  year  had 
expired,  Buskirk  and  Gabe  brought  their  action  to  quiet 
their  title  to  the  land,  making  the  administrator,  Lawson 
E.  McKinney,  Milton  J.  Smith,  and  Thomas  Mullikin, 
creditors  of  the  estate,  defendants  thereto.  This  action 
was  compromised  by  the  parties  substantially  on  the  fol- 
lowing basis : 

1.  The  plaintifts  to  have  the  property  in  controversy 
decreed  to  them,  with  the  rents  and  profits,  etc. ; 

2.  Liens  held  on  the  land  by  plaintiflfe,  whether  for 
taxes  or  on  judgments,  to  be  deemed  satisfied,  and  no  far- 
ther claim  to  be  made  for  the  same  against  the  estate  of 
Butler ; 

3.  The  claims  of  Buskirk,  which  were  not  liens,  were 
also  to  be  deemed  satisfied,  and  no  further  claim  to  be 
made  therefor  against  the  estate  of  Butler,  whether  held 
by  assignment  or  otherwise ; 

4.  Tlie  plaintifis  to  pay  the  administrator,  on  or  before 
the  25th  day  of  December,  1878,  two  thousand  five  hun- 
dred dollars,  for  which  they  executed  their  notes ; 

5.  The  administrator  to  be  allowed  to  withdraw  the 
money  from  the  clerk's  office,  there  deposited  by  him  to 
redeem  the  property  in  controversy  from  the  sherifi[''s  sale, 
the  entry  thereof  by  the  clerk  to  be  set  aside  and  held  for 
naught,  and  the  costs  to  be  paid  by  Butler's  estate, — all  of 
which  was  amicably  decreed  by  the  court. 

We  can  not  see  what  claim  of  title  to  the  property  in 
dispute  the  appellants  can  have  under  their  tax  deed,  after 
they  had  released  by  the  compromise  the  amount  of  taxes 
they  bad  paid  at  the  tax  sale.  Besides,  there  is  no  evi- 
dence in  the  record  supporting  the  regularity  of  the  tax 
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sale,  nor  the  validity  of  the  tax  deed.  For  these  reasons 
we  think  their  claim  of  title  under  their  tax  deed  is  in- 
valid. And  we  think  that  the  compromise,  made  while 
the  redelnption  money  was  in  the  hands  of  the  clerk,  by 
releasing  valid  claims  against  the  estate  of  Butler,  and 
paying  a  large  additional  sum  to  the  administrator,  besides 
the  money  in  the  hands  of  the  clerk,  was  an  abandonment 
of  all  title  under  the  purchase  at  sheriff's  sale,  and  ren- 
dered the  sale  null  and  void. 

But  the  appellants  claim  that  the  administrator,  not  be- 
ing a  party  to  the  judgment  on  which  the  sale  was  made, 
had  no  right  to  redeem  the  land.  We  do  not  see  the 
question  in  that  light.  The  language  of  the  statute  is, 
that  any  owner  of  the  land,  his  heirs,  executors  or  admin- 
istrators, etc.,  may  redeem  the  land  at  any  time  within 
^ne  year  from  the  date  of  the  sale.     2  R.  S.  1876,  p.  220. 

This  leaves  the  title  of  the  appellants  to  rest  on  the  com- 
promise decree.  How  far  this  decree  may  be  valid  in  favor 
of  Buskirk  and  Gabe,  against  the  administrator,  the  heirs, 
and  the  creditors  of  Butler's  estate,  who  were  made  par^ 
ties  to  it,  we  are  not  called  upon  to  decide  ;  but  it  seems 
to  us  that  it  constitutes  no  defence  against  the  claims  of  the 
appellees,  who  are  creditors  of  the  estate  of  Butler,  and 
were  not  parties  to  the  compromise.  An  administrator 
and  the  heirs  can  not  make  any  arrangement  with  a  por- 
tion of  the  creditors  of  the  estate,  by  which  the  assets  can 
be  diverted  as  to  the  shares  of  other  creditors  who  are  not 
parties  to  the  arrangement,  or  by  which  the  parties  can  be 
bound. 

Upon  this  view  of  the  case,  whether  the  sheriff  ^s  sale 
could  have  been  maintained  if  it  had  not  been  abandoned 
and  annulled  by  the  compromise,  is  a  question  we  need 
not  decide.  The  sheriff's  return  of  the  sale,  which  is  set 
up  in  the  answer  of  the  appellants,  informs  us  that  he  sold 
the  whole  of  the  property  together;   the  finding  of  the 
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jury  shows  us  that  the  property  was  susceptible  of  divi- 
sion into  parcels  without  injury  to  its  value,  and  that 
either  one  of  two  of  the  parcels  was  abundantly  sufficient 
to  pay  the  decree.  Such  a  sale  does  not  comnaend  itself  to 
aconrt;  especially  when  property  found  by  the  jury  to  be 
worth  eifirht  thousand  dollars  was  sold  on  a  bid  of  nine 
hundred  and  sixteen  dollars  as  in  the  present  case.  Per- 
haps the  sale  would  have  been  void  for  this  reason.  See 
the  authorities  cited  at  the  foot  of  this  opinion.  Nor  are  we 
willed  upon  to  decide  whether  the  compromise  was  fraud- 
ulent as  to  creditors  not  parties  to  it.  It  is  sufficient  for 
this  case  that  it  does  not  bind  the  appellees,  whether 
fraudulent  or  fair,  as  they  were  not  parties  to  its  terms. 

We  do  not  decide  upon  the  various  rulings  presented  in 
the  record  upon  demurrers  to  the  several  paragraphs  of  re- 
ply, nor  upon  questions  of  evidence,  nor  upon  the  instruc- 
tions given  and  refused  by  the  court  in  reference  to  the  sev- 
eral paragraphs  of  reply,  further  than  to  say  we  see  no 
error  in  them,  because  the  appellants  had  the  whole  benefit 
of  their  defence  under  their  answer,  without  its  contra- 
diction or  avoidance  by  the  reply  ;  and  the  jury  have  found, 
on  sufficient  evidence,  we  think,  that  it  was  not  established. 
Thus,  upon  the  whole  record,  it  appears  that  the  judgment 
is  right,  even  though  there  might  have  been  intervening 
error.    In  such  cases  the  judgment  can  not  be  reversed. 

The  following  authorities  will  support  the  various  prop- 
ositions approved  in  this  opinion  :  Reed  v.  Carter^  3  Blackf. 
376 ;  Spahr  v.  Hollingshead^  8  Blackf.  415  ;  Doe  v.  Collins^ 
1  Ind.  24 ;  Gavin  v.  Shuman,  23  Ind.  32  ;  Wilson  v.  Lem- 
on, 23  Ind.  433 ;  Lashley  v.  CasselL  23  Ind.  600 ;  Cailett  v. 
Gilbert^  23  Ind.  614 ;  De  Armond  v.  Adams,  25  Ind.  455 ; 
Goodrich  v.  Friedersdorff,  27  Ind.  308  ;  Tyler  v.  Wilkerson, 
27  Ind.  450  ;  McEntire  v.  Broion,  28  Ind.  347  ;  Holmes  v. 
Byhee,  34  Ind.  262  ;  Adkins  v.  Nicholson,  39  Ind.  535  ;  Voss 
V.  Johnson,  41  Ind.  19  ;  Davis  v.  Langsdale,  41  Ind.  399  ; 
Gavin  v.  Graydon,  41  Ind.  659  ;    Bardeus  v.  Huber,  45  Ind. 
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235 ;  Hughart  v.  Lenburg^  45  Ind.  498 ;  Harbaugh  v.  Hohn^ 
52  Ind.  243 ;  Gossard  v.  Ferguson^  54  Ind.  519  ;  Spath  v.  Han- 
kinSy  55  Ind.  155 ;  Ward  v.  Montgomery ^  57  Ind.  276 ;  God- 
dard  v.  Bemier^  57  Ind.  532 ;  Bardeus  v.  Huber,  60  Ind.  132. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  rehearing  overruled. 


Collier  r.  Waugh  et  al. 

From  the  Boone  Circuit  Court. 
W.  B.  Wails,  for  appellant. 

HowK,  C.  J.— The  questions  for  decision  in  this  case  are  suhstantially  the 
same  as  those  which  are  considered  and  decided  hy  this  court,  in  the  case  of 
CoUier  v.  Waugh,  64  Ind.  466. 

Upon  the  authority  of  the  case  dted,  the  judgment  in  this  case  is  afirmed, 
at  the  appellant's  costs. 


The  Loqansport,  Crawfordsville  and  South- Western  R. 

W.  Co.  V.  Braden. 

From  the  Montgomery  Circuit  Court. 

R,  B.  F.  Peiree,  for  appellant. 

L.  Wallace  and  O,  D.  Hurley,  for  appellee. 

BiDPLB,  J.— Suit  commenced  hefore  a  justice  of  the  peace,  on  a  promissory 
note  ;  appeal  to  the  circuit  court ;  trial  ;  finding,  and  judgment  for  the  ap- 
pellee, who  was  plaintiff  helow.  Attachment  proceedings  accompanied  the 
main  action. 

The  sole  question  made  in  the  case  is  upon  the  sufficiency  of  the  evidence 
to  sustain  the  finding  upon  the  attachment. 

With  evidence  in  the  record  tending  to  support  all  the  points  necessary  to 
sustain  a  finding,  as  in  this  case,  it  must  appear  to  us  clearly  that  injustice  has 
heen  done  to  the  complaining  party,  or  we  can  not  reverse  the  judgment 
Although  the  evidence,  as  to  some  points,  is  weak,  under  the  rule  governing 
our  appellate  court,  we  can  not  say  that  the  finding  is  wrong. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 
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Williams  et  al.  v.  Hall  et  al. 

RilLBOAB. — Appropriation  to. — Peiiiion, — Notice. — A  petition  to  a  board  of 
commissioners  to  make  an  appropriation  of  money,  by  taxation  of  a  certain 
township,  to  aid  in  the  construction  of  a  railroad,  and  also  the  nctice  cf 
election,  specified  a  certain  sum,  **or  a  sum  equal  to  two  per  centum  of  all 
taxable  property  in  said  tonrnship,"  as  the  appropriation  desired. 

Held,  that  the  amnuit  of  the  appropriation  is  set  out  with  sufficient  cerw 
tainty. 

Sami. — Harmless  Ehidefice. — Unassessed  Property. — On  the  trial  of  an  action 
by  a  tax-payer  to  enjoin  the  collection  of  such  tax,  it  appearing  that  the 
nmi  specified  was  exactly  two  per  centum  of  the  assessed  taxable  property 
of  the  township,  it  was  harmless  to  allow  evidence  by  the  defendant  of  un- 
ueessed  property  subject  to  taxation  in  that  township. 

^AME. — Cases  Distinguished. — The  Cincinnati,  eie.^  R,  R.  Co,  v.  Wells,  89  Ind. 
539,  and  The  Detroit,  etc.,  R.  R.  Co  v.  Bearss,  89  Ind  698,  distinguished. 

BiDDLE,  J.,  dissented,  denying  the  constitutionality  of  the  lliw  authorizing 
nch  appropriations. 

From  the  Hamilton  Circuit  Court. 
Vol,  LXV.— 9 
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D.  Moss^  for  appellants. 

S.  Claypooly  H,  C.  Newcomb  and  W.  A.  Ketcham,  for  ap- 
pellees. 

WoRDEN,  C.  J. — This  was  an  action  by  the  appellants,  who 
were  tax-payers  of  Noblesville  Township,  of  Hamilton 
county,  against  the  appellees,  who  were  the  auditor,  treas- 
urer and  board  of  commissioners  of  the  county,  the  object 
of  which  was  to  enjoin  the  collection  of  a  certain  tax  levied 
upon  the  property  of  the  township,  to  aid  the  Anderson, 
Lebanon  and  St.  Louis  Railroad  Company,  in  the  construc- 
tion of  its  road  running  through  that  township. 

Issue  was  joined,  and  the  cause  was  tried  by  the 
court,  resulting  in  a  finding  and  judgment  for  the  de- 
fendants. 

There  are  but  two  points  made  in  the  cause  by  counsel 
for  the  appellants,  on  which  a  reversal  is  asked,  one  of 
which  relates  to  the  suflGlcicncy  of  the  petition  to  the  board 
of  commissioners,  and  the  notice  given  to  the  voters  for 
taking  the  vote  of  the  township  on  the  subject  of  the  ap- 
propriation ;  and  the  other  point  relates  to  the  admission 
of  certain  evidence  offered  by  the  defendants. 

The  language  of  the  petition,  so  far  as  the  amount  sought 
to  be  appropriated  is  concerned,  is  as  follows : 

"  We,  the  undersigned  citizens,"  etc.,  "  petition  your 
honorable  board,  and  represent  that  we  desire  said  township 
to  raise,  by  taxation  and  appropriation,  the  sum  of  twenty- 
eight  thousand  five  hundred  dollars,  or  a  sum  equal  to 
two  per  centum  of  all  taxable  property  in  said  township," 
etc. 

The  same  alternative  language,  as  to  amount,  is  carried 
into  the  notice  given  of  the  election. 

It  is  claimed  by  the  appellants,  that  this  uncertainty  as 
to  amount  renders  the  whole  proceedings  void. 

The  statute  provides  that  the  petition  shall  specify  the 
amount  sought  to  be  appropriated,  but  the  amount  can  not 
exceed  two  per  centum  upon  the  amount  of  the  taxable 
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property  of  such  township  on  the  tax  duplicate  of  the 
county  for  the  preceding  year.  The  amount  must  also  be 
specified  in  the  notice  to  be  given  of  the  election.  1  B. 
S.  1876,  p.  736,  sees.  1  and  3. 

lu  the  case  of  The  Cincinnatiy  etc.,  B.  B.  Co.  v.  Wells,  39 
Ind.  539,  the  petition  specified,  as  to^  amount  to  be  appro- 
priated*  ^'  one  and  three-quarters  per  centum  upon  all  the 
taxable  property ; "  and,  in  the  case  of  The  Detroit,  etc.,  JR: 
R.  Co.  v.  Bearss,  39  Ind.  598,  the  petition  specified  "  two 
per  cent,  upon  the  taxables  of  said  township."  In  both 
these  cases,  the  petitions  were  held  insufficient,  and  the 
proceedings  under  them  void.  But  it  may  be  observed 
that  in  them  no  amount  whatever  was  specified,  and  wd 
think  they  are  clearly  distinguishable  from  the  present 
ease.  Here  the  petitioners  specified  the  amount  of  twenty- 
eight  thousand  five  hundred  dollars,  as  the  sum  they  de- 
sired to  have  appropriated.  The  fair  meaning  of  the  peti- 
tion was,  that  the  petitioners  desired  an  appropriation  of 
only  the  sum  mentioned,  though  it  might  fall  short  of  the 
two  per  centum  provided  for  by  the  statute ;  but,  if  it 
should  exceed  the  amount  of  the  two  per  centum,  then  they 
desired  only  the  amount  of  the  two  per  centum.  This,  it 
seems  to  us,  was  a  substantial  compliance  with  the  statute. 
No  one  could  have  been  misled  by  the  petition  or  notice, 
nor  could  any  one  have  voted  under  any  misapprehension 
of  the  amount  of  the  appropriation  asked  for.  The  petition 
and  notice  were  sufficient. 

We  pass  to  the  other  question. 

The  appropriation  made  was  twenty-eight  thousand  two 
hundred  and  thirty  dollars  and  thirty  cents,  to  be  collected 
in  two  several  years. 

The  amount  was  exactly  two  per  centum  on  the  amount 
of  the  taxable  property  of  the  township,  on  the  tax  dupli- 
cate of  the  preceding  year. 

The  amount  of  taxables,  upon  which  the  per  centum  was 
calculated,  did  not  include  any  of  the  property  of  the  In- 
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dianapolis,  Peru  and  Chicago  Railroad  Company,  in  the 
county,  amounting  to  one  hundred  and  five  thousand  dol- 
lars, no  part  of  which  was  on  the  duplicate  of  the  property 
of  the  township.  The  defendants  proved,  over  the  objection 
of  the  plaintiffii,  that  the  portion  of  this  railroad  property 
belonging  to  the  township  was  thirty-five  thousand  dollars. 
This  evidence  did  the  plaintiftia  no  possible  harm,  because 
this  railroad  property  did  not  form  any  part  of  the  basis  on 
which  the  per  centum  was  calculated. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

BiDDLE,  J.,  dissents.  He  denies  the  constitutional  power 
to  levy  the  tax,  and  for  his  reasons  cites  his  dissenting 
opinion  in  Petty  v.  Myers^  49  Ind.  8. 


FoRESMAN,  Treasurer,  v.  Johnson,  Auditor. 

KxES  AJTD  Salaries. — Couniy  TrBtaurer.— Campeiuaium  for  OoUeetifig  Zfe- 
Unqueni  Taxes, — Statutes  Construed. — Construing  section  14  of  the  fee  and 
salary  act  of  March  12th,  1875, 1  B.  S.  1876,  p.  471,  and  sections  152  and 
155  of  the  assessment  act  of  December  21st,  1872,  1  B.  S.  1876,  p.  Ill,  to- 
gether, a  county  treasurer  is  entitled  to  receive  and  retain,  out  of  all  delin- 
quent taxes  collected  by  him,  a  commission  of  five  per  cent,  on  amounts 
voluntarily  paid,  and  six  per  cent,  on  amounts  paid  after  levy,  regardless  of 
the  time  in  the  year  when  such  collections  are  paade. 

Sams. — Cases  Distinguished. — The  Board  of  CommWs,  «te,  v.  Miles,  21  Ind. 
488,  and  Wells  v.  Shoemaker,  89  Ind.  115,  distinguished. 

From  the  Tippecanoe  Circuit  Court. 

J.  M.  LaRue  and  F.  B.  Everett^  for  appellant. 

E.  W.  Chase,  F.  S.  Chase  and  F.  W.  Chase,  for  appellee. 

NiRLACK,  J. — ^This  was  a  case  under  the  provisions  of 
section  386  of  the  code,  2  R.  S.  1876,  p.  190,  submitted 
upon  au  agreed  statement  of  the  facts,  signed  by  the  par- 
ties respectively,  as  follows : 
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"  Said  Bennett  Foresman  is  the  duly  elected,  qualified 
and  acting  treasurer  of  Tippecanoe  county,  Indiana,  and 
has  been  such  treasurer  for  more  than  one  year  last  past; 
that  the  said  Cyrenius  Johnson  is  the  duly  elected,  qualified 
aud  acting  auditor  of  said  county,  and  has  been  for  more 
than  five  months  la&t  past ;  that,  on  the  15th  day  of  Decem- 
ber, 1 878,  the  said  plaintiff,  as  such  treasurer,  received  from 
the  defendant,  said  auditor,  the  tax  duplicate  for  the  year 
1878,  of  said  county  ;  that  the  whole  amount  of  taxes  upon 
said  duplicate,  which  the  plaintiff  was  thereby  required  to 
collect,  was  three  hundred  and  seventy-one  thousand  dol- 
lars and  upwards;  that,  of  this  amount,  one  hundred  and 
fifty-two  thousand  dollars,  and  upwards,  were  for  delin- 
quent taxes,  assessed  against  persons  who  had  failed  to  pay 
the  April  instalment  for  the  year  1878,  due  on  taxes  of  the 
year  1877  and  previous  years,  which  said  delinquent  taxes 
were  carried  forward  against  the  proper  persons  and  their 
property,  in  separate  columns  provided  for  that  purpose 
on  said  duplicate ;  that,  from  the  time  of  the  receipt  of 
said  duplicate  by  said  plaintiff,  on  the  15th  day  of  Decen>- 
ber,  1878,  as  aforesaid,  to  the  third  Monday  in  April,  1879, 
the  plaintiff,  as  such  treasurer,  collected  from  the  proper 
persons,  of  said  delinquent  taxes,  the  sum  of  twenty  thousand 
dollars  and  upwards,  belonging  to  said  county. 

'*  The  parties  further  agree,  that  they  are  now  engaged  in 
luuking  the  settlement  required  by  law  to  be  made  between 
tlie  plaintiff,  as  such  treasurer,  and  the  deiendant,  as  such 
luiditor,  under  the  provisions  of  the  180th  section  of  'An 
sict  to  provide  for  a  uniform  assessment  of  property,  and  for 
the  collection  and  return  of  taxes  thereon,'  aa  amended  by 
the  act  of  March,  1877,  in  the  Acts  of  the  Regular  Session 
of  1877,  lit  page  142,  and  it  is  necessary  for  said  settle- 
ment to  be  completed  on  or  before  the  19th  day  of  May, 
1879. 

'^  The  parties  further  agree,  that  the  said  Bennett  Fores- 
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man,  as  such  treasurer,  claims  and  insists,  in  said  settle- 
ment, that  he  is  entitled  to  retain  from  the  said  delinquent 
taxes  of  twenty  thousand  dollars  and  upwards,  so  belong- 
ing to  said  county  of  Tippecanoe,  five  per  centum,  making 
in  all  one  thousand  dollars  and  upwards,  and  that  said 
defendant,  as  such  auditor,  denies  the  right  of  said  plain- 
tift'  to  retain  from  said  delinquent  taxes,  of  twenty  thousand 
dollars  and  upwards,  to  exceed  the  amount  of  allowance 
hj  law  for  the  collection  of  current  taxes,  which  are  not 
and  never  have  been  delinquent,  which  allowance  can  not 
exceed  one  per  centum  upon  such  collections. 

"  The  parties  further  agree,  that  the  claim  of  the  plaintiff 
of  his  legal  right,  as  such  treasurer,  to  retain  said  five  per 
centum  on  said  delinquent  taxes  collected  as  aforesaid,  and 
the  denial  of  said  right  by  the  defendant,  is  a  matter  in 
controversy  between  the  parties,  and  that  the  same  shall 
be  submitted  to  the  circuit  court  ot  said  county  for  its  de- 
cision upon  this  agreed  statement  of  facts,  and  that  the 
court  shall  render  such  judgment  upon  these  facts  as  could 
be  rendered  in  any  legal  proceeding  that  might  be  insti- 
tuted by  either  party  for  the  adjudication  of  the  rights  of 
the  parties,  and  their  duties  as  such  officers  as  aforesaid, 
in  the  premises,  whether  such  proceedings  were  instituted 
upon  an  application  for  mandate,  or  for  any  other  remedy 
authorized  by  the  laws  of  the  State  of  Indiana." 

This  agreed  statement  of  facts  was  accompanied  by  the 
affidavit  of  both  parties,  stating  that  the  controversy  was 
real,  and  that  the  proceedings  were  in  good  faith,  to  deter- 
mine the  rights  of  the  parties  to  such  controversy. 

Upon  the  facts,  as  above  presented,  the  court  held,  as  a 
conclusion  of  law,  that  the  plaintiff,  as  such  treasurer,  was 
not  entitled  to  receive  any  greater  compensation  for  col- 
lecting delinquent  taxes  between  the  15th  day  of  Decem- 
ber, 1878,  and  the  third  Monday  in  April,  1879,  than  is 
allowed  by  law  for  the  collection  of  current  taxes  during 
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that  period,  which  is  one  per  centum,  as  above  stated,  to 
which  conclusion  of  law  the  plaintiff  at  the  time  excepted. 
Judgment  was  thereupon  rendered  for  the  defendant, 
from  which  the  plaintiff  has  appealed  to  this  court. 

Under  the  old  law  for  the  assessment  of  property  and 
the  collection  of  taxes  thereon,  as  it  stood  prior  to  the 
passage  of  the  act  of  December  21st,  1872,  it  was  the  duty 
of  the  county  treasurer  to  receive  from  the  county  auditor 
the  tax  duplicate,  which  contained  the  current  taxes  and 
also  the  delinquent  taxes  of  the  preceding  years,  whenever 
presented  to  him,  between  the  first  Monday  in  June  and 
the  15th  day  of  October,  in  each  year.  Such  treasurer  waa 
required  to  devote  one  month  after  his  reception  of  the 
duplicate  to  visiting  at  stated  times  the  several  townships 
of  the  county.  After  the  expiration  of  such  month,  he 
had  to  remain  in  his  office  for  the  collection  of  such  taxes, 
current  as  well  as  delinquent,  until  the  third  Monday  in 
March  of  the  next  year,  when  it  was  his  duty  to  settle 
with  the  auditor  for  all  taxes  collected  by  him  up  to  that 
date.  The  treasurer  was  then  required,  immediately 
after  his  annual  settlement  with  the  Auditor  of  State, 
which  followed  soon  after  his  settlement  with  the  county 
auditor,  either  in  person  or  by  deputy,  to  call  upon  every 
delinquent  tax-payer  in  his  county,  and,  if  necessary,  to 
distrain  property  for  the  collection  of  taxes  shown  to  be 
delinquent  upon  his  settlement  with  the  county  auditor, 
together  with  penalty  and  interest  thereon.  For  making 
"  such  collections,"  the  treasurer  was  allowed  five,  after- 
ward eight,  per  centum,  in  just  proportion  out  of  each  fund 
collected,  and,  in  addition,  constable's  fees  and  mileage. 
1  G.  A  H.  97,  98. 

In  the  cases  of  Tfie  Board  of  Commissioners  of  Grant 
County  V.  Miles,  21  Ind.  488,  and  of  Wells  v.  Shoemaker^ 
89  Ind.  115,  it  was  held  by  this  court,  that,  under  the  for^ 
going  provisions  of  the  old  law,  a  county  treasurer  was 
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,only  entitled  to  receive  the  same  compensation  for  collect- 
ing delinquent  taxes  carried  forward  upon  the  duplicate 
aft^r  the  duplicate  was  regularly  placed  in  his  hands,  until 
the  third  Monday  in  March  following,  which  was  allowed 
him  for  collecting  current  taxes  during  the  same  period, 
and  that  it  was  only  for  delinquent  taxes  collected  after 
the  third  Monday  of  March,  for  the  collection  of  which' he 
was  required  to  make  an  extraordinary  effort,  that  he  was 
permitted  to  charge  a-  commission  of  five,  afterward  eight, 
per  centum,  in  addition  to  constable's  fees  and  mileage. 

By  the  act  of  December  21st,  1872, 1  R.  S.  1876,  p.  72, 
above  referred  to,  it  is  provided,  that  "  The  county  treasurer 
shall  receive  from  the  county  auditor  the  duplicate  of 
taxes  whenever  presented  between  the  first  Monday  in 
June  and  the  fifteenth  day  of  December ;  "  and  '*  In  case 
any  person  shall  refuse  or  neglect  to  pay  the  tax  imposed 
on  him,  the  county  treasurer  shall,  after  the  third  Monday 
of  April,  levy  the  same,  together  with  ten  per  centum 
damages,  and  the  costs  and  charges  that  may  accrue,  by 
distress  and  sale  of  the  goods  and  chattels  of  such  persaii 
who  ought  to  pay  the  same,  whenever  the  same  may  be 
found  within  the  county :  Provided,  that  the  county 
treasurer  shall  at  all  times  have  power  to  levy  and  collect 
[delinquent]  or  other  than  a  current  year's  taxes ;  and  it  is 
hereby  made  such  ti^easurer's  duty  to  levy  and  collect  such 
delinquent  taxes,  whether  they  be  charged  upon  a  current 
year's  duplicate  or  otherwise,  as  well  before  as  after  his 
return  and  settlement  for  a  current  year's  taxes."  Seca. 
152, 155,  p.  111. 

The  act  of  March  12th,  1875,  fixing  the  fees  and  salaries 
of  certain  ofiieers,  provides,  amongst  other  things,  that 
upunty  treasurers  shall  receive  an  annual  compensation  of 
one  thousand  dollars  each,  in  quarterly  instalments,  in 
M&rch,  June,  September  and  December,  and  that  such 
"  County  treasurer  shall  also  charge  and  receive,  as  a  fur- 
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ther  compensation,  at  the  rate  of  one  per  centum  on  the 
first  one  hundred  thousand  dollars  of  taxes  hy  them  col- 
lected ;  and  on  all  sums  collected  in  excess  thereof,  one- 
half  of  one  per  centum,  to  be  paid  as  provided  in  section 
thirteen.  They  shall  also  receive  and  retain  out  of  all  de- 
linquent taxes  collected,  five  (5)  per  centum,  when  paid 
voluntarily,  and  without  levy,  and  six  per  centum  if  paid 
after  levy ;  and  the  treasurer  shall  be  allowed  the  same 
fees  and  charges  for  making  distress  and  sale  of  goods,  and 
chattels  for  the  payment  of  taxes,  as  may  be  allowed  by 
law  to  constables  for  making  levy  and  ^ale  of  property  on 
execution."     See  sections  13  and  14,  1  R.  S.  1876,  p.  471. 

It  will  thus  be  seen  that  the  act  of  December  2l8t,  1872,  su- 
pra, makes  it  the  duty  of  the  county  treasurer  to  levy  and  col- 
lect delinquent  taxes  at  all  times  during  the  year,  and  that, 
by  the  act  of  March  12th,  1875,  supra,  he  is  allowed  five 
per  centum  for  collecting  all  delinquent  taxes  when  paid 
voluntarily,  and  without  levy,  and  six  per  centum  if  paid 
after  levy. 

We  think  the  construction  given  to  the  old  law,  as  re- 
gards the  compensation  of  county  treasurers  for  collecting 
delinquent  taxes,  by  the  cases  of  The  Board  of  Commissioners 
of  Grant  County  v.  Miles,  and  Wells  v.  Shoemaker,  above  al- 
luded to,  is  not  applicable  to  so  much  of  the  two  last  named 
acts  as  relates  to  such  compensation,  but  that,  under  said 
acts,  when  fairly  construed  together,  such  county  treasu- 
rers are  entitled  to  receive  and  retain,  out  of  all  delinquent 
taxes  collected  by  them,  a  commission  of  five  per  centum 
when  paid  voluntarily,  or  six  per  centum  after  levy, 
whether  collected  between  the  15th  day  of  December 
and  the  third  Monday  in  April,  or  at  any  other  time  during 
the  year. 

With  these  views,  we  are  necessaril}'^  constrained  to  hold 
that  the  court  below  erred  in  its  conclusions  of  law  drawn 
&*oin  the  agreed  statement  of  facts  submitted  to  it  as 
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above  set  forth,  and   that,  for  that  reason,  the  judgment 
will  have  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 


Franklin  Life  Ins.  Co.  of  Indianapolis  v.  Cardwbll  et  al. 

Pbomissoby  Note. — Answer  of  Failure  of  Co7iMeraiio7u — lAfe  Instiranee. — 
In  an  action  by  a  life  insurance  company,  as  payee,  against  the  makers,  a 
principal  and  surety,  on  a  promissory  note,  the  defendants  answered  that 
the  note  in  suit  had  been  executed  "  in  consideration  of  a  valid  paid-up  life 
policy,  to  be  issued  and  delivered  to  the  "  principal,  **  by  the  plaintiff,  and 
for  no  other  or  different  consideration  whatever  ;  that,  although  a  reason- 
able time  for  the  issuing  and  delivering  of  said  policy  *  has  long  since 
elapsed,  yet  the  plaintiff  has  wholly  neglected  and  refused  to  execute  and 
deliver  *  a  valid  life  policy  for  the  value  of  said  note." 

HMf  on  demurrer,  that  the  answer,  as  a  plea  of  either  a  partial  or  total  fail- 
ure of  consideration,  is  insufficient. 

From  the  Hamilton  Circuit  Court. 

J.  W.  Evans,  R.  JR.  Stephenson,  A.  G.  Porter^  W.  P.  jFVsA- 
back  and  G.  T.  Porter,  for  appellant. 

T,  J,  Kane  and  T.  P.  Davis,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant,  against 
the  appellees,  upon  a  promissory  note,  of  which  the  follow- 
ing is  a  copy : 

"  J538.08.  NoBLESViLLE,  Ind.,  Nov.  5th,  78. 

**  Two  years  after  date,  we  jointly  and  severally  promise 
to  pay  to  the  order  of  The  Franklin  Life  Ins.  Co.  of 
Indianapolis,  at  the  Citizens  Bank  of  Noblesville,  Ind., 
live  hundred  and  thirty-eight  f^  dollars,  with  ten  per 
cent,  interest  from  maturity  and  reasonable  attorney's  fees 
if  suit  be  instituted  on  this  note,  value  received,  without 
any  relief  whatever  from  valuation  or  appraisement  laws. 
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the  drawers  and  endorsers  severally  waive  presentment  for 
payment,  protest  and  notice  of  protest  and  non-payment 
of  this  note.  (Signed,)      Peter  Cardwell, 

"  Pleasant  Burris. 
«  J.  E.  Haworth." 

On  said  note  a  memorandum  was  endorsed,  in  the  words 
and  figures  following,  to  wit : 

"$374.91  of  the  within  note  to  draw  interest  from  date, 
as  per  rate  within  named,  and  $163.17  to  commence  draw- 
ing from  date  of  next  renewal,  which  will  be  August 
8th,  74.  (Signed,)        T.  M.  Murphy.'' 

It  was  alleged  in  the  appellant's  complaint,  that  thirty 
dollars  would  be  a  reasonable  attorney's  fee  for  collecting 
said  note,  and  that  the  note,  interest  and  attorney's  fee 
were  due  and  unpaid.    Wherefore,  etc. 

The  appellees  jointly  answered  in  two  paragraphs ;  to 
the  second  of  which  paragraphs  the  appellant  demurred, 
for  the  alleged  insufficiency  of  the  facts  therein  to  consti- 
tute a  defence  to  its  action.  This  demurrer  was  overruled 
by  the  court,  and  to  this  ruling  the  appellant  excepted, 
and  then  replied  by  a  general  denial  to  each  of  said  para- 
graphs of  answer. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellees. 

The  appellant's  motion  for  anewtrial  having  been  over- 
ruled, and  its  exception  entered  to  this  ruling,  judgment 
was  rendered  on  the  verdict. 

The  appellant  has  assigned,  as  errors,  the  decisions  of 
the  court  below,  in  overruling  its  demurrer  to  the  second 
paragraph  of  the  appellees'  answer,  and  in  overruling  its 
motion  for  a  new  trial. 

In  the  first  paragraph  of  their  answer,  the  appellees 
alleged,  that  the  note  in  suit  was  given  without  any  con- 
sideration whatever. 

The  second  paragraph  of  said  answer  was  as  fol- 
lows: 


140  SUPREME  COURT  OF  INDIANA. 

Franklin  Life  Ins.  Co.  of  Indianapolis  v.  Cardwell  et  al, 

—  —    —    — ■-  -   —  -  -  I 

"  2.  That  the  note,  upon  which  this  suit  is  founded,  was 
executed  bj-  the  defendant  Peter  Cardwell,  as  principal,  aud 
by  the  said  other  defendants,  as  sureties  for  the  said  Card- 
well,  in  consideration  of  a  valid  paid-up  life  policy,  to  be 
issued  and  delivered  to  said  Cardwell  by  the  plaintiff,  and 
for  no  other  or  different  consideration  whatever ;  that,  al- 
though a  reasonable  time  for  the  issuing  and  delivering 
of  said  policy  to  the  said  Cardwell,  by  the  said  plaintiff,  has 
long  since  elapsed,  yet  the  plaintiff  has  wholly  neglected 
and  refused  to  execute  and  deliver  to  said  Cardwell  a 
valid  life  policy  for  the  value  of  said  note.  Where- 
fore the  defendants  say,  that  the  consideration  of  said  note 
has  wholly  failed." 

It  seems  to  us,  that  the  appellant's  demurrer  to  this  par- 
agraph of  answer  ought  to  have  been  sustained.  It  will 
be  observed,  from  the  averments  of  this  paragraph,  that  it 
was  therein  and  thereby  intended  and  attempted  to  show 
that  the  consideration  of  the  note  in  suit  had  wholly  failed. 
It  was  alleged,  that  the  note  was  executed  in  consideration 
of  an  agreement  by  and  between  the  appellant  and  Peter 
Cardwell,  one  of  the  appellees.  The  terms  of  this  agree- 
ment are  not  stated  with  much  clearness  or  certainty,  in 
this  second  paragraph  of  the  answer ;  but,  from  all  the 
averments  of  the  paragraph,  it  would  seem  that  the  agree- 
ment stated  was  substantially  as  follows : 

The  note  in  suit  was  executed  by  the  appellees,  in  con- 
sideration of  an  agreement  on  the  part  of  the  appellant, 
that  it  would  thereafter  execute  and  deliver  to  the  appellee 
Peter  Cardwell  a  valid  paid-up  life  policy  "  for  the  value  of 
said  note." 

It  will  be  seen  that  the  time  for  the  execution  and 
delivery  by  the  appellant,  of  the  valid  paid-up  life  policy, 
is  not  expressly  stated  in  the  answer,  but,  from  the  fact 
averred,  that  the  policy  to  be  executed  and  delivered  was 
to  be  *'  for  the  value  of  said  note,"  and  a3  the  value  of  the 


MAY  TERM,  1879.  141 

Franklin  Life  Ins.  Co.  of  Indianapolis  v.  Cardwell  et  al. 

note  could  not  be  ascertained  with  certainty,  until  after  the 
payment  of  said  note,  it  must  be  inferred,  we  think,  that  the 
agreement  of  the  appellant  was  to  execute  and  deliver  the 
valid  paid-up  life  policy  to  the  appellee  Cardwell  upon  or 
after  the  payment  of  the  note  in  suit.  This  was  the  agree- 
ment between  the  appellant  and  the  appellees,  as  we  gather 
the  same  from  the  allegations  of  the  second  paragraph  of 
the  answer,  upon  the  faith  of  which  the  note  in  suit  was 
executed.  The  appellees  did  not  allege  that  the  appel- 
lant ever  agreed  to  execute  and  deliver  to  the  appellee 
Cardwell  a  valid  paid-up  life  policy  within  a  reasonable 
time ;  but  they  did  allege,  that  the  appellant  was  to  exe- 
cute and  deliver  such  policy  "  for  the  value  of  said  note.** 
As  the  value  of  the  note  could  not  be  definitely  ascertained 
until  after  its  payment,  it  would  seem  to  follow  that  the 
appellant's  agreement,  as  stated  in  the  answer,  was  "  to 
execute  and  deliver  to  said  Cardwell  a  valid  life  pol- 
icy for  the  value  of  said  note,"  when  said  note  was  paid. 

We  have  said  that  the  appellees  had  failed  to  allege  that 
the  appellant  agreed  to  issue  and  deliver  to  the  appellee 
Cardwell  the  valid  paid-up  life  policy,  either  at  a  certain 
time,  or  within  a  reasonable  time.  They  did  allege,  how- 
ever, as  a  breach  apparently  of  the  appellant's  agreement, 
that,  although  a  reasonable  time  for  the  issuing  and  deliv- 
ering of  said  policy  to  said  Cardwell,  by  the  appellant,  had 
long  since  elapsed,  yet  the  appellant  had  wholly  neglected 
and  refused  to  execute  and  deliver  such  policy  to  said  Card- 
well.  This  allegation  was  not  a  breach  of  the  agreement 
stated  in  the  answer. 

Again,  it  is  alleged  in  this  sect  nd  paragraph  of  answer, 
that  the  note  in  suit  was  executed  "in  consideration  of  a 
valid  paid-up  life  policy,  to  be  issued  and  delivered  to  said 
Cardwell  by  the  plaintiff,  and  for  no  other  or  different  con- 
sideration whatever."  It  will  be  observed  that  the  appel- 
lant's agreement,  as  here  stated,  was  to  issue  and  deliver  to 
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said  Cardwell  a  "  valid  paid-up  life  policy ;"  but  the  agree- 
ment, as  stated,  did  not  indicate,  in  any  way,  what  was  the 
agreed  amount  or  value  of  such  valid  paid-up  life  policy. 
Yet  the  breach  of  the  agreement,  as  the  breach  is  alleged 
in  the  answer,  was,  that  the  appellant  had  wholly  neglected 
and  refused  to  execute  and  deliver  to  said  Cardwell  a  valid 
life  policy  for  the  value  of  said  note.  It  is  very  evident, 
we  think,  that  the  breach  thus  stated  in  the  answer  was 
not  a  breach  of  the  alleged  agreement,  which  constituted 
the  only  consideration  of  the  note  in  suit.  For,  in  the  lat- 
ter agreement,  as  stated  in  the  answer,  there  was  no  allega- 
tion from  which  the  amount  or  value  of  the  valid  paid-up 
life  policy  could  possibly  be  ascertained  ;  while,  in  the 
agreement,  of  which  a  breach  was  alleged  in  the  answer, 
the  amount  or  value  of  the  valid  life  policy  is  made  to  de- 
pend upon  the  value  of  said  note.  Viewed  in  every  possi- 
ble light  of  which  we  can  conceive,  it  seems  very  clear  to 
our  minds,  that  the  allegations  of  this  second  paragraph  of 
answer  were  not  sufficient  to  show  a  total,  or  even  partial, 
failure  of  the  consideration  of  the  note  in  suit ;  and  it  is 
evident,  we  think,  that  the  facts  alleged  in  this  paragraph 
were  pleaded  by  the  appellees  with  the  intent  and  purpose 
of  showing  thereby  an  absolute,  complete  failure  of  the 
consideration  of  said  note.  Therefore  we  must  hold,  as  we 
do,  that  the  court  erred  in  overruling  the  appellant's  demur- 
rer to  the  second  paragraph  of  the  appellees'  answer. 

Having  reached  this  conclusion  in  regard  to  the  insuffi- 
ciency of  the  second  paragraph  of  the  answer,  which  will 
necessarily  lead  to  the  formation  of  new^  issues,  and  a  new 
trial  of  the  cause,  we  need  not  now  consider  and  decide 
any  of  the  questions  arising  under  the  alleged  error  of  the 
court,  in  overruling  the  appellant's  motion  for  a  new  trial. 
On  such  new  trial  these  questions  may  not  arise  again,  or, 
if  they  should,  it  is  hardly  probable  that  they  will  be  again 
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presented  in  the  same  form.     We  pass  them  by,  at  this 
time,  without  decision. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  with  instructions  to  sustain  the  ap- 
pellant's demurrer  to  the  second  paragraph  of  the  appel- 
lees' answer,  and  for  further  pi'oceedings. 


McKinley  et  al.  v,  Snyder. 

Beflkyin  Bail.— 5tey  of  Execution  beyond  Six  Months, — Failure  of  Cb-Re- 
eognizor  to  Stgn. — The  attorney  of  the  judgment  creditor  having  proposed  to 
the  judgment  dehtor  to  stay  execution  on  a  judgment  for  fifteen  months, 
if  the  latter  would  procure  certain  persons  to  execute  the  necessary  recogni- 
zance, and  such  recognizance,  in  the  form  **We,"  naming  the  hail  proposed 
"  herehy  acknowledge  ourselves  replevin  hail/'  etc.,  having  heen  prepared, 
was  signed  hy  one  of  the  recognizors  only,  to  hecome  operative  when 
signed  hy  the  other  ;  hut  it  was  never  either  signed  hy  the  latter  or  ap- 
proved hy  the  clerk. 

Held,  that  the  recognizance  never  hecame  operative. 

From  the  Montgomery  Circuit  Court. 

P.  L.  Kennedy  J  W.  T.  Bmsh,  G.  D.  Hurley  and  B.  Crane^ 
for  appellants. 

jB.  T.  Ristincj  T.  H.  Ristine^  U.  H.  Bistincj  A.  Thomson, 
and  J.  McCabe^  for  appellee. 

Perkins,  J. — The  general  facts  of  this  case  are  as  fol- 
lows: 

Jacob  W.  McKinley  recovered  a  judgment  for  |9S1.05, 
in  the  circuit  court  of  Montgomery  County,  Indiana, 
on  the  26th  Day  of  April,  1875,  against  Samuel  Har- 
low and  James  H.  Steel. 
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On  July  20th,  1875,  the  following  entry  was  made  on 
the  order  book  of  said  court,  below  said  judgment,  and 
was  signed  by  Joseph  Snyder,  the  appellee,  only  : 

"We,  Garrett  Harlow  and  Joseph  Snyder,  hereby  ac- 
knowledge ourselves  replevin  bail  for  the  stay  of  execution 
on  the  above  judgment,  for  the  payment  of  the  same,  to- 
gether with  interest  and  cost  accrued  and  to  accrue,  and 
the  plaintift*  agrees  that  execution  shall  not  issue  on  this 
judgment  for  the  term  of  fifteen  months  from  this  date, 

July  20th,  1875.  

"  Jos.  Snyder.'* 

This  undertaking  was  never  completed.  It  was  never 
signed  by  Garrett  Harlow,  whose  name  appears  in  the 
body ;  nor  was  it  ever  approved  by  the  clerk  of  the  circuit 
court.  And  the  day  this  suit  was  instituted  an  effort  was 
being  made  to  have  an  execution  issued  on  said  judgment, 
against  said  Snyder,  as  replevin  bail.  And  this  suit  was 
brought  by  him,  asking  to  be  declared  released  from  any 
liability  by  reason  of  his  signature. 

The  cause  was  tried  by  a  jury,  and  a  verdict  found  for 
Snyder,  the  appellee,  and,  over  a  motion  for  a  new  trial, 
judgment  was  rendered  on  the  verdict. 

The  appellant  states  the  facts  of  the  case,  in  his  brief, 
thus: 

"Jacob  McKinley,  appellant,  recovered  a  judgment  in  the 
Montgomery  Circuit  Court,  against  Samuel  Harlow  and 
James  H.  Steel.  The  judgment  debtors  wanted  a  stay  of 
execution  and  an  extension  of  the  time  thereof  beyond 
the  statutory  period;  and  Steel,  one  of  the  judgment 
debtors,  and  Snyder,  the  appellee,  went  to  see  Hurley,  at- 
torney of  McKinley,  the  appellant,  who  agreed  with  the 
parties  named,  that,  if  they  would  procure  replevin  bail,  exe- 
cution should  be  withheld  for  fifteen  months.  Said  Hurlev 
wrote  the  replevin  bond,  as  it  appears  in  the  record,  being 
informed  by  the  judgment  defendant  Steel  and  the  appel- 
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lee,  Snyder,  that  one  Garrett  Harlow  was  going  on  the 
replevin  bond  also.  The  parties  all  went  to  the  clerk'rf 
office;  the  deputy-clerk  copied  the  replevin  bond,  as  writ- 
tea  by  Harley,  below  the  judgment,  in  the  order  book ; 
Snyder,  appellee,  signed  it,  and  the  clerk  told  Snyder  he? 
would  withhold  his  approval  till  Garrett  Harlow  should  also 
sign  it.  Harlow  never  did  sign  it,  and  it  remained  in  that 
condition  until  the  fifteen  months  had  expired,  upon 
which  McKinley  ordered  execution  against  Bnyder,  who 
thereupon  brought  this  suit  to  secure  a  release  from  said 
recognizance."  •  • 

The  appellants  make  three  points : 

1.  That  the  appellee  was  negligent,  in  delaying  this  suit 
Bueh  a  length  of  time.  • 

2.  That,  when  Snyder  signed  his  name  as  replevin- 
bail  upon  the  record,  the  entry  became  a  judgment  con- 
fessed, as  against  him.  2  R.  S.  1876,  pp.  203,  311,  sees. 
427,  790. 

3.  If  the  recognizance  of  bail  is  not  valid  as  a  judg- 
ment, it  is  a  contract,  and  therefore  the  party  should* 
not  be  released   from  it.     Sanford  v.  Freem^riy  6  Ind.  129. 

On  the  other  hand,  the  appellee  insists  that  the  position' 
of  the  appellant,  as  to  negligence,  is  not  tenable,  because' 
the  entry  in  question  was  never  binding  upon  him,  either 
as  a  judgment  or  as  a  contract,  for  the  reason  that  it  was 
never  perfected,  as  the  appellant  well  knew  ;  that  hence 
it  did  not  delay  execution  on  the  judgment,  nor  subject 
appellee  to  any  liability;  further,  that  it  was  invalid  as  a 
recognizance  of  bail,  because  not  in  conformity  to  the  re- 
quirements of  the  statute.  2  R.  8. 1876,  p.  201,  sec.  420, 
and  notes  on  page  202. 

We  think  the  following  synthetic  statement  presents  the 
fair  result  of  an  analysis  of  the  efvidence  in  the  case,  with 
the  conclusions  we  draw  from  it : 
Vol.  LXV.— 10 


146  SUPREME  COURT  OF  INDIANA. 

Kellogg  ei  aL  v.  Tout  et  aL 

The  appellant  McKinley,  on  a  certain  day,  recovered 
a  judgment  for  a  certain  amount,  in  the  Montgomery  Cir- 
cuit Court,  against  Samuel  Harlow  and  James  H.  Steel, 
upon  which,  if  not  stayed,  execution  might  issue.  Said 
McKinley,  by  his  attorney,  proposed  to  the  judgment 
debtor^,  that,  if  they  would  procure  Garrett  Harlow  and 
Joseph  Snyder  to  sign,  upon  the  record  or  order  book  of 
said  court,  below  the  judgment,  an  entry  which  should  be 
a  copy  of  the  paper  said  attorney  then  and  there  drafted, 
be  would  delay  the  issue  of  such  execution  on  said  judg- 
ment for  fifteen  months.  Snyder,  pursuant  to  the  above 
proposition  of  McKinley,  signed  such  entry  on  the  order 
book,  to  become  operative  when  Garrett  Harlow  should 
sign  it.  As  said  Harlow  never  signed  it,  the  signature 
of  Snyder  never  became  operative ;  the  proposition  of 
McKinley  was  never  accepted ;  execution  was  never  stayed, 
and  might,  therefore,  have  issued  ^at  any  time;  Mc- 
Kinley knew,  or  ought  to  have  known,  the  fact,  and  it 
was,  therefore,  his  own  negligence  in  delaying  to  issue  it, 
on  the  failure  of  Harlow  to  sign  the  proposed  entry- 
He  voluntarily  withheld  execution  on  the  judgment, 
without  security  being  given,  and  he  must  sufier  the 
consequences. 

The  court  did  not  err  in  overruling  the  motion  for  a 
new  trial. 

See  The  Vincennes  National  Bank  v.  Cocknim,  64  Ind.  229. 

The  judgment  is  affirmed,  with  costs. 


Kbllogg  bt  al.  v.  Tout  bt  al. 

Vindor'b  Liex. — Sale  by  Commissioner  xn  Partition. — Foreclosure  for  Pwr» 
chasO'Money. — Decree. — Judgment. — Appraisement. — Sheriff  *s  Sale  on  Car' 
ixfied  Copjfy  Issued  after  Death  of  Debtor. — Revivor.-^  Complaint  by  Heirs,  io 
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Rtdtettu— Exhibit, — Demurrer  Carried  Back, — Certain  tracts  of  land  having 
been  sold,  and  certificates  of  purchase  issued,  severally,  to  purchasers,  hy  a 
oommbsioner  in  partition,  and  one  of  the  purchasers  having  obtained  assign- 
mentB  of  the  certificates  of  the  others,  the  commissioner  obtained  a  judgment 
against  him  for  the  unpaid  balance  of  the  purchase-money,  and  a  decree  of 
foreclosure,  subject  to  appraisement ;  and,  the  judgment  debtor  then  dying, 
the  real  estate  was  sold  at  sheriff's  sale,  to  a  third  person,  for  the  sum  neo- 
essary  to  satisfy  such  decree  and  costs,  and  a  sheriff's  deed  was  duly  made, 
on  a  certified  copy  of  such  decree,  issued  subsequent  to  the  decease  of  the 
debtor.  The  heirs  of  the  debtor  then  sued  the  sheriff's  grantee,  seeking  to 
redeem,  or  to  obtain  a  decree  for  the  purchase-money  paid  by  the  decedent, 
letting  out  in  their  complaint  the  record  of  such  proceedings,  allying  the 
foregoing  facts,  and  averring  that  such  sale  was  invalid. 

EeH,  on  demurrer  to  the  answer,  carried  back  to  the  complaint,  that  such 
record  forms  no  part  of  the  complaint,  which  is  insufficient. 

Hddy  also,  that,  in  such  case,  sale  upon  the  certified  copy  of  the  decree  was 
proper,  that  it  was  not  necessary  to  revive  the  decree  against  the  heirs,  and 
that  it  was  properly  issued  after  such  decease. 

Hild^  also,  that  an  averment  that  the  sale  was  invalid  because  *'  no  valid  ap- 
praisement had  been  made  "  is  an  averment  of  a  conclusion  of  law. 

Heid^  also,  that  the  heirs  were  not  entitled  to  either  form  of  relief  sought. 

Held,  also,  that,  though  there  may  have  been  erroneous  rulings,  adverse  to 
the  plaintiffs,  upon  demurrer  to  the  answer,  and  on  the  trial,  yet,  as  the 
complaint  was  insufficient,  judgment  against  them  was  proper. 

From  the  Marion  Superior  Court. 
C.  P.  JacobSj  for  appellants. 

BiDDLB,  J. — Complaint  to  redeem  lands  from  a  judicial 
sale,  or,  in  the  alternative,  to  recover  for  payments  made, 
and  declare  the  same  a  lien  upon  the  lands.  The  com- 
plaint contains  two  paragraphs ;  but,  as  the  second  states 
the  cause  of  action  more  fully  than  the  first,  and  is  the  one 
mainly  relied  upon  by  the  appellants,  we  omit  the  first, 
and  state  the  material  facts  averred  m  the  second,  as 
follows : 

That  the  plaintiffs  are  the  children  and  heirs  of  Henry 
S.  Kellogg,  who  died  June  27th,  1860 ;  that,  before  and  at 
the  time  of  his  death,  he  was  the  equitable  owner,  in  fee- 
simple,  of  certain  lands,  which  are  particularly  described, 
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eubject  to  an  equitable  lion  in  favor  of  the  grantor,  who 
made  sale  of  the  lands  as  a  commissioner  under  certain 
judicial  proceedings  in  petition  for  partition  ;  that  the  title 
of  Kellogg  was  evidenced  by  a  certificate  of  purchase  exe- 
cuted by  the  commissioner  to  him,  bearing  date  December 
22d,  1855. 

The  complaint  here  sets  out  the  proceedings  in  partition, 
resulting  in  a  sale  by  the  commissioner  of  the  premises, 
which  consisted  of  certain  lots  numbered  1,  2,  3,  4,  5,  6, 
7 ;  that  the  terms  of  the  sale  were  one-third  of  the  pur- 
chase-money in  hand,  and  the  balance  in  two  equal  annual 
instalments;  that  Kellogg  purchased  at  the  sale  lots  1,  3, 
5i^  6,  7 ;  that  Henry  Brancamp  purchased  lot  2,  and 
Lewis  Morris  lot  4 ;  that  each  of  the  purchasers  paid  the 
first  instalment,  and  secured  the  remaining  instalments; 
and  each  received  a  certificate  of  purchase  accordingly 
from  the  commissioner  making  the  sale;  that  Kellogg 
purchased  lot  2  of  Brancamp,  and  lot  4  of  Morris,  and 
took  their  certificates  of  purchase  by  assignments  from 
them,  thus  making  Kellogg  the  equitable  owner  of  the 
seven  lots. 

The  complaint  then  avers,  that,  upon  non-payment  of  the 
third  instalment  due  upon  the  lots,  the  conmiissioner,  on 
the  2d  day  of  December,  1859,  brought  suit  against  Kellogg 
to  collect  the  balance  due,  and  to  foreclose  the  equity  of 
redemption  in  the  certificates  of  purchase,  and  obtained 
judgment  against  Kellogg  for  the  amount  due,  subject  to 
appraisement,  and  a  decree  of  foreclosure  upon  the  certifi- 
cates ;  that  afterwards,  upon  the  27th  day  of  June,  1860, 
in  the  forenoon,  and  after  the  death  of  Henry  8.  Kellogg, 
a  certified  copy  of  said  judgment  and  decree  of  foreclosure 
was  issued  and  delivered  to  the  sherifiT  of  Marion  county, 
by  virtue  of  which,  and  without  any  other  authority,  he 
sold  the  lands  to  Sarah  E.  Tout,  and  other  persons  named, 
for  the  amount  due  on  the  judgment,  interest  and  costs, 
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which  thus  became  wholly  satisfied — making  a  complete 
transcript  of  the  record  and  return  of  the  sheriff  thereon  an 
exhibit ;  tbat^  in  pursuance  of  the  sale,  the  sheriff  executed  a 
deed  to  the  purchasers,  who  entered  into  possession  of  the 
premises  under  the  same,  and  not  otherwise;  that  the  sale  is 
invalid,  because  no  execution  was  ever  issued  to  the  sheriff 
thereon,  but  only  a  certified  copy  of  uaid  decree,  and  because 
the  writ,  if  otherwise  legal,  was  issued  after  the  death  of  EeU 
'^Sgv  ^^6  defendant  thereto,  and  the  sale  made  without 
any  revivor  of  the  judgment  and  decree  against  the  plain- 
tiff, or  any  of  the  heirs  of  £ellogg,  deceased,  and,  further^ 
because  there  was  no  valid  appraisement  of  the  rents  and 
profits  of  said  lands,  and  no  valid  appraisement  of  the  fee 
Bimple  of  said  lands,  ever  made  as  required  by  law  ;  that, 
before  the  commencement  of  this  suit,  the  plaintiffs  de- 
manded an  accounting  of  defendants,  which  they  refused  ; 
that  Eellogg  had  paid  certain  sums  of  money  on  his  pur- 
chase from  the  commissioner,  before  the  sale  under  the 
decree  of  foreclosure  was  made,  which  enured  to  the  ben- 
efit of  the  property,  and  of  all  of  which  the  defendants  had 
notice  at  the  time  they  purchased  under  the  decree. 

Prayer  to  redeem,  or  to  recover  for  the  payments  thus 
made,  etc. 

An  answer  of  nineteen  paragraphs  was  filed  to  the  com- 
plaint, to  several  of  which  demurrers,  alleging  as  ground 
the  insufiliciency  of  the  facts  therein  stated  to  constitute  a 
defence,  were  overruled,  and  to  others  sustained.  We 
do  not  particularly  state  the  several  paragraphs  of  answer, 
as  the  demurrers  to  them  reach  the  complaint  and  test  its 
sufficiency,  which  is  the  first  question  for  our  considera- 
tion. 

In  examining  the  complaint  we  may  premise  by  saying 
that  the  record  of  the  judgment,  decree  and  sale  under 
which  the  appellees  claim,  is  not  the  foundation  of  the  ap- 
I»ellant6'  action,  and  therefore  is  not  properly  an  ejdiibit  to 
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be  filed  with  the  complaint ;  and  filing  it,  when  not  a  prop- 
er exhibit,  does  not  aid  the  averments  in  the  complaint  in 
the  least.  Indeed,  the  record  is  not  before  us  at  all.  True- 
blood  V.  Hollingsioorth,  48  Ind.  537.  We  must  look,  there- 
fore, to  the  averments  of  the  complaint  proper  for  its  suf- 
ficiency. The  proceedings,  j  ud^ment  and  decree  foreclos- 
ing the  equity  of  redemption  of  the  certificates  of  purchase 
held  by  Henry  P.  Kellogg,  and  the  sale  made  under  them, 
must  be  held  valid  unless  the  averments  in  the  complaint 
show  them  to  be  void.  It  is  not  enough  to  show  merely 
an  irregularity ;  they  must  be  shown  to  be  void.  The  aver- 
ments against  the  validity  of  the  proceedings  and  sale  are, 

1st.     That  no  execution  was  ever  issued  thereon  ; 

2d.  That  the  sale  was  made  by  the  sherift'  on  a  certified 
copy  of  the  decree  ; 

3d.  That  the  copy  of  the  decree,  upon  which  the  sale 
was  made,  was  issued  and  placed  in  the  hands  of  the  sher- 
ififfor  execution,  after  the  death  of  Kellogg,  the  judgment 
defendant ; 

4th.  That  no  valid  appraisement  of  the  rents  and  prof- 
its of  the  lands  was  made  before  sale ;  and, 

5th.  That  no  valid  appraisement  of  the  fee-simple  in 
said  lands  was  made  before  the  sale. 

We  may  say  at  once,  that  there  is  no  validity  in  the  first 
and  second  objections  taken  as  above.  No  execution,  ex- 
cept the  copy  of  the  decree,  is  necessary  in  such  cases,  when 
there  is  no  personal  judgment  for  a  deficiency ;  and  the 
copy  of  the  decree  is  the  proper  authority  for  the  sherifif  to 
make  the  sale. 

The  third  objection  presents  a  more  diflicult  ques- 
tion. This  court  has  decided,  that,  when  lands  have  been 
levied  upon  by  Sijieri  facias^  and  the  judgment  defendant 
dies  before  execution,  the  sherift*  may  still  advertise  and 
sell  the  same,  notwithstanding  his  death,  and  without  revi- 
vor ;  Doe  V.  Heathy   7  Blackf.  154  ;  and,  also,  lias  decided. 
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that,  when  such  levy  has  been  made,  a  venditioni  exponas 
may  be  issued  after  the  defendant's  death,  and  the  sale  of 
property  made  under  it.  Doe  v.  Hayes,  4  Ind.  117.,  When 
there  is  a  decree  of  foreclosure  of  a  mortgage,  and  no  per- 
fioaal  judgment  for  any  deficiency,  and  no  execution  issued 
thereon  before  the  death  of  the  mortgagor,  an  action  will 
not  lie  to  revive  the  judgmeiit,  upon  the  ground  that  it  is 
uimecessary,  as  the  execution  may  be  issued  and  the  sale 
made  after  the  death  of  the  judgment  defendant,  without 
revivor.  Hays  v.  Thomae.j  56  N.  Y.  521.  Rapallo,  J.,  in 
delivering  the  opinion  of  the  court  in  the  case,  said : 

"  We  think  that  this  action  was  unnecessary.  The  de- 
cree made  and  entered  before  the  death  of  the  mortgagors 
coald  be  executed  notwithstanding  their  death,  and  binds  all 
persons  claiming  any  interest  under  them.  It  is  to  be  enforced 
only  by  a  sale  of  their  interest  in  the  property.  No  part 
of  it  is  to  be  enforced  in  personam.  The  case  of  Harrison 
V.  Simons  (3  Edw.  Ch.  R.  394)  is  in  point,  and  was,  we  think, 
correctly  decided.  There  the  death  took  place  before 
enrollment  of  the  decree.  The  court  held  that  the  death 
did  not  prevent  the  enrollment,  and  consequently  did  not 
prevent  the  execution  of  the  decree,  and  denied  the  appli- 
cation to  revive,  as  unnecessary." 

There  seems  to  be  a  distinction,  as  to  the  effect  of  the 
death  of  a  sole  defendant  after  judgment  and  before  exe- 
cution, between  judgments  in  personam^  which  can  not  be 
executed  except  by  a  writ  that  authorizes  the  officer  to  levy 
upon  any  property  of  the  defendant  subject  to  execution, 
and  judgments  in  rem^  which  require  no  writ  of  execution, 
and  can  not  be  executed  except  in  the  particular  manner 
decreed.  In  the  former  class  of  cases,  a  writ  of  execution 
issued  aftier  the  death  of  a  sole  defendant  is  void  ;  in  the 
latter  class  of  cases,  where  the  decree  is  its  own  authority 
for  execution,  and  where  nothing  can  be  done  except  what 
was  adjudicated  in  the  lifetime'  of  the  parties,  it  may  be 
executed  after  the  death  of  a  sole  defendant.     The  case  we 
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.are  considering  falls  within  the  latter  class.  Decrees  upon 
mortgages,  where  there  is  no  judgment  in  personam  for  a 
<iontingent  deficit,  are  executed  by  a  copy  of  the  order  of 
sale ;  2  R.  S.  1876,  p.  263,  sec.  635 ;  and  a  vendor  of 
real  estate  may  proceed  upon  his  unpaid  lieu  for  the  pur- 
:chase-mouey,  the  same  as  if  it  was  secured  by  a  mortga^. 
Amory  v.  Reilly^  9  Ind.  490 ;  Jackson  v.  SneU,  34  Ind.  241 ; 
Milligan  v.  Poole^  35  Ind.  64 ;   Wilson  v.  Fatout,  42  Ind.  62. 

The  averments,  that  there  was  no  valid  appraisement  of 
the  rents  and  profits  of  the  lands  sold,  and  no  valid  ap- 
praisement of  the  fee-simple  of  the  lands,  are  wholly  in- 
sufficient. They  imply  that  there  was  an  appraisement  of 
the  rents  and  profits,  and  also  of  the  fee,  yet  aver 
no  fact  showing  wherein  and  why  said  appraisement  ivas 
invalid.  The  averments  are  simply  conclusions  of  law,  and 
not  statements  of  facts. 

It  appears  to  us  that  the  complaint  is  insufficient  to  show 
that  the  proceedings  under  which  the  appellees  claim  the 
lands  in  dispute  were  void  ;  and,  being  insufficient,  the  ap- 
pellants can  not  complain  because  the  judgment  is  against 
them,  although  there  may  be  en*or  in  the  rulings  upon 
their  demurrers  to  appellees'  answers,  and  also  at  the  trial 
of  the  case.  The  appellants  can  not  redeem  the  lands, 
after  foreclosure  and  sale,  unless  the  proceedings  are  void ; 
and,  not  being  void,  they  are  not  entitled  to  recover  back 
any  part  of  the  purchase-money  paid. 

The  following  cases  may  be  consulted  as  throwing  light 
upon  the  question  here  discussed :  Doe  v.  Harter^  1  Ind. 
427 ;  Whitehead  v.  Cummins^  2  Ind.  58 ;  Wilkms  v. 
DePamOy  10  Ind.  159 ;  Julian  v.  Beal^  26  Ind.  220 ;  May  v. 
Metcher^  40  Ind.  575 ;  Davis  v.  Lanysdale,  41  Ind.  399 ; 
McKeman  v.  Neff,  43  Ind.  503 ;  Brent  v.  Oyler,  49  Ind. 
453 ;  Coombs  v.  Carr^  5f>  Ind.  308 ;  Baker  v.  Armstrongy  57 
Ind.  189;  Dixon  v.  Hunter,  57  Ind.  278;  Bickettsv.DorreUy 
69  Ind.  427 ;  Britz  v.  Johnson^  post,  p.  561. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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The  Pullman  Palace  Car  Co.  v.  Taylor. 

Practice. — Judgment  on  Demurrer. — Damages  to  be  Assessed  on. — When  a 
defendant  elects  to  stand  upon  his  answer,  to  which  a  demurrer  has  been  sus- 
tained, the  only  question  for  the  court  is  the  assessment  of  the  damages. 

Saui^ —Supreme  Court. — Record. — Evidence. — Where,  in  such  case,  evidence 
has  been  introduced  as  to  the  amount  of  damages  to  be  assessed,  but  is 
omitted  from  the  record  on  appeal  to  the  Supreme  Court,  no  question  can 
arise  as  to  the  amount  of  damages  assessed. 

Kailroad. — Passenger. — Sleeping-Car  Berth.  —  Ticket. — Change  of  Cars. — 
AetioH  for  Damages. — A  passenger  purchased,  of  a  corporation  engaged  in 
furnishing  sleeping  cars  for  the  use  of  passengers  over  a  certain  continuous 
line  of  railroads,  a  ticket  purporting  to  entitle  him  to  accommodations 
between  certain  stations,  in  a  certain  sleeping  car,  and  in  a  berth 
to  be  designated  on  the  ticket,  by  the  conductor  of  such  car,  in  the 
nuuiner  directed  by  the  ticket.  Upon  entering  that  car  at  the  starting- 
point,  a  certain  berth  was  assigned  to  him.  and  designated  on  the  ticket,  m 
the  manner  provided  by  it,  by  the  conductor,  but,  before  arriving  at  his 
destination,  such  car  was  removed  from  the  train  by  the  defendant,  and  a 
different  berth  in  a  different  sleeping  car  was  offered  to  him,  which  he  re- 
fiised,  and  sued  such  corporation  for  a  breach  of  its  contract. 

Held^  that,  by  the  contract  evidenced  by  the  ticket,  the  passenger  was  enti- 
tled to  a  continuous  passage  in  such  berth,  on  such  car,  or  in  an  equally 
desirable  berth  on  an  equally  safe,  convenient  and  comfortable  sleeping 
car. 

Samb— D«/(Cwce. — Contract  between  Sleepwg-Car  Company  and  Railroad  Cotn- 
party. — An  answer  in  such  action,  alleging  that  the  defendant  had  simply 
furnished  such  car  to  the  railroad  companies,  for  the  use  of  passengers,  for 
a  certain  rent,  pursuant  to  a  contract  between  it  and  such  companies,  but 
admitting  that  the  change  of  cars  was  made  as  alleged  in  the  complaint» 
h  insufficient. 

Prom  the  Marion  Superior  Court. 

C.  BakeVj  T.  A.  Hendricks,  0.  B.  Hord  and  A.  W.  Hen- 
dricks,  for  appellant. 
(\  W.  Smith  and  i?.  0.  Hawkins,  for  appellee. 

WoRDBN,  J. — Complaint  as  follows  : 

"Harry  Taylor  complains  of  the  Pullman  Palace  Car 
Company,  a  corporation  engaged  in  the  business  of  carry- 
ing passengers  as  common  carriers  throughout  the  United 
States,  and  particularly  between  the  cities  of  Indianapolis, 
in  the  State  of  Indiana,  and  New  York,  in  the  State  of 
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New  York,  and  were  so  engaged  on  and  prior  to  the  Slst 
day  of  March,  1874.  That,  on  said  33  st  day  of  March,  1874, 
this  plaintiff  engaged  passage  on  one  of  the  cars  of  the  de- 
fendant, commonly  known  as  a  Pullman  Palace  or  Sleeping 
Car,  and  selected  his  berth  in  said  car,  which  berth  was 
the  lower  berth  in  the  centre  of  said  car,  and  known  as 
berth  '  Lower  Six.'  That  said  berth  was  preferable  to 
other  berths  in  said  car,  or  other  cars,  as  being  more  com- 
fortable, and  safer  in  case  of  accidents.  That,  for  his  pas- 
sage to  the  city  of  New  York,  in  said  berth  in  said  car,  he 
paid  to  the  defendant  the  sum  of  five  dollars,  and,  in  con- 
sideration of  said  payment  of  said  sum  of  five  dollars,  the 
defendant  undertook  and  agreed  to  carry  the  plaintiff  from 
Indianapolis  to  New  York,  in  said  car  and  in  said  berth, 
and  gave  to  this  plaintiff*  their  certain  ticket  or  check  in 
print,  a  copy  of  which  is  as  follows  : 
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*'0n  which  ticket,  on  the  diagram  thereof,  the  conductor 
of  the  said  car  then  puuched,  in  the  column  of  months,  the 
month  of  March,  and,  in  the  days  of  the  month,  the  Slst, 
and,  in  the  columns  designated  *  Upper '  and  'Lower,'  the 
figure  6 ;  thereby  intending  to  express  that  the  holder  of 
said  ticket  was  thereby  entitled  to  a  passage  from  Indiana- 
polis to  New  York,  on  car  No.  96,  in  lower  berth  No.  6, 
starting  March  Slst,  for  which  he  had  paid  the  sum  of  five 
dollars,  and  that  said  diagram  and  ticket  was  received  by 
this  plaintiiF  as  expressing  such  agreement. 

"  And  the  plaintiff  further  says,  that  afterward,  while  on 
said  car,  occupying  said  berth,  en  route  for  the  city  of  New 
York,  according  to  the  terms  of  said  agreement,  the  said 
plaintiff  was  notified  by  the  agents  of  the  defendant  in 
charge  of  said  car,  that  he  must  surrender  and  give  up  Jiis 
said  berth  in  said  car,  and  take  passage  in  another  car  in 
said  train,  and  that  said  car  No.  96  would  be  detached  from 
said  train,  and  would  not  be  taken  to  New  York ;  that,  in 
fact,  said  car  was  so  detached  and  left  behind,  and  this 
plaintiff  was  compelled  to  remove  his  baggage  and  take 
passage  in  another  car  of  the  plaintiff's  (^sic)    in  said  train. 

"  That,  in  said  last  named  car,  the  berth  corresponding 
to  the  one  occupied  by  this  plaintiff'  in  car  No.  96,  and  to 
which  he  was  entitled  from  Indianapolis  to  New  York, 
was  occupied  by  another  party,  who  had  a  prior  right 
thereto,  and  this  plaintiff  was  thus  deprived  of  his  said 
herth,  and  the  defendant  did  not  provide  him  any  other 
accommodation  or  berth  in  said  car,  similar  or  equal  in 
comfort  and  safety  to  those  to  which  he  was  entitled, 
under  his  agreement,  in  said  car  No.  96,  and  the  said  de- 
fendant wholly  failed,  neglected  and  refused  to  provide  him 
any  berth  or  seat  in  said  car,  save  the  upper  berth  over  the 
hind  axle  of  said  car,  which  was  an  uncomfortable  and 
dangerous  position  to  occupy.  That  this  plaintiff  refused 
to  occupy  such  berth  on  account  of  its  so  being  uncomfort- 
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able  and  dangerous ;  and  this  plaintifl'  was  compelled  to 
and  did  leave  said  sleeping  or  palace  car,  and  was  com- 
pelled to  take  passage  in  a  common  passenger  car,  conduct- 
ed  with  said  train,  where  there  was  no  accommodation  for 
passengers,  similar  to,  or  equal  in  comfort  and  safety  to, 
those  provided  by  said  defendant  by  said  car  and  berth  in 
which  this  jllaintiff  engaged  his  passage  from  Indianapolis 
to  New  York ;  that,  by  reason  of  said  failure  of  said  defend- 
ant to  fully  comply  with  her  said  agreement  and  under- 
taking, this  plaintiff  was  deprived  of  sleep  during  the  re- 
mainder of  his  journey  from  Indianapolis  to  New  York, 
and  suffered  great  discomfort  and  annoyance  and  vexation, 
both  of  body  and  of  mind,  and  injury  to  his  health,  so  as 
to  render  him  disqualified  and  unable  to  properly  and  suc- 
cessfully attend  to  business  for  the  period  of  twenty-four 
hours  after  his  arrival  in  the  city  of  New  York. 

"  "Wherefore  he  says,  by  the  reason  of  the  fault,  negli- 
gence and  wiK)ngdoing  of  the  defendant,  he  has  been  dam- 
aged in  the  sum  of  four  hundred  and  ninety-five  dollars, 
for  which  sum,  together  with  his  costs,  he  prays  judg- 
ment." 

The  defendant  demurred  to  the  complaint,  for  want  of 
Bufiicient  facts,  but  the  demurrer  was  overruled,  and  ex- 
ception taken* 

It  then  answered  in  three  paragraphs,  in  the  first  of 
which  it  is  averred,  that — 

"  It  is  a  corporation,  organized  and  existing  under  and 
by  authority  of  a  certain  act  of  the  General  Assembly  of 
the  State  of  Illinois,  approved  February  22d,  1867,  and 
that  said  company,  among  other  powere,  possesses  those 
conferred  by  the  fourth  section  thereof,  which  is  as  fol- 
lows: 

"  *  Section  4.  The  said  corporation  shall  have  power  to 
manufacture,  construct  and  purchase  railway  cars,  with  all 
convenient  appendages  and  supplies  for  persons  travelling 
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therein,  and  the  same  may  sell  or  use,  or  permit  to  be  used, 
in  sach  manner  and  upon  such  terms  as  the  said  company 
may  think  fit  and  proper/ 

"  It  farther  avers,  that,  at  the  time  of  the  happening  of  the 
grievances  alleged  in  the  complaint,  the  Pittsbui^h,  Cin- 
cinnati and  6t.  Louis  Railway  Company  was  operating 
a  certain  railroad  extending  from  the  city  of  Indianapolis, 
in  the  State  of  Indiana,  through  the  States  of  Ohio  and 
West  Virgiiiia,  to  the  city  of  Pittsburgh,  in  the  State  of 
Pennsylvania,  and  that  the  Pen  nsylvania  Railroad  Company 
was  then  operating  a  railroad  extending  from  said  city  of 
Pittsburgh  to  the  city  of  New  York,  in  the  State  of  New 
York,  and  said  railway  companies  were  carriers  of  passen- 
gers between  said  points;  that,  at  said  time  and  prior 
thereto,  the  defendant  was  furnishing  drawing-room  and 
•sleeping  cars  to  said  companies,  to  be  operated  by  them 
upon  said  roads  between  said  points,  under  and  by  virtue  of 
a  certain  written  and  printed  contract  with  said  railway 
companies ;  that,  by  said  contract,  the  defendant  was  to  fur- 
nish the  drawing-room  and  sleeping  cars,  sufficient  to  meet 
the  requirements  of  travel  to  be  used  by  said  railway  compa- 
nies in  the  transportation  of  passengers ;  that,  under  and  by 
virtue  of  said  contract,  the  defendant  was  to  keep  the  carpets, 
upholstering  and  bedding  of  said  cars  in  good  order  and 
repair,  except  repairs  and  renewals  made  necessary  by 
accident  or  casualty  happening  to  said  cars  while  running 
upon  said  railroads,  and  said  railway  companies  thereby 
agreed  to  repair  all  damages  to  said  cars,  of  every  kind 
occasioned  by  accident  or  casualty. 

"  And  the  defendant  thereby  agreed,  at  its  own  cost  and 
expense,  to  furnish  one  or  more  employees,  as  might  be 
needful,  upon  each  of  said  cars,  whoso  business  it  should  be 
to  collect  fare  for  the  accommodations  in  said  cars,  and 
generally  to  wait  upon  passenger  therein,  and  provide  for 
their  comfort.    And  it  was  also  thereby  agreed,  that  said 
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employees  of  the  defendant  should  be  governed  by,  and 
subject  to,  the  rules  and  regulations  of  the  said  railway 
companies,  which  then  exipted  or  might  thereafter  be 
adopted  from  time  to  time,  for  the  government  of  their 
own  employees. 

"And  it  was  thereby  agreed,  that  said  railway  companies 
would  haul  said  cars  of  the  defendant  on  their  passenger 
trains,  in  such  manner  as  would  best  accommodate  the  pas- 
sengers desiring  to  use  said  cars,  and  that  said  railway 
companies  should,  at  their  own  expense,  furnish  fuel  for 
said  cars,  and  material  for  the  lights  used  thei^ein,  and 
should  wash  and  cleanse  said  cars,  and  keep  the  same  in 
good  running  order  and  repair,  including  renewals  of  worn- 
out  parts,  and  all  things  appertaining  to  said  cars  neces- 
sary to  keep  them  iu  first-class  condition,  except  as  here- 
inbefore stated.  And  it  was  also  thereby  agreed  that  said* 
railway  companies  would  furnish  to  the  defendant,  at  con- 
venient points,  room  and  conveniences  for  airing  and  stor- 
ing bedding. 

"And  it  was  then  and  thereby  agreed,  by  and  between 
said  railway  companies  and  the  defendant,  that  it  should 
be  entitled  to  collect,  from  each  and  every  person  occupy- 
ing said  cars,  such  sums  as  were  usual  on  competing  lines 
furnishing  equal  accommodations,  and  that  such  rules  and 
regulations  should  be  mutually  agreed  upon  as  vrould 
most  favor  the  renting  of  seats  and  couches  in  said  cars. 

"And  it  was  then  and  thereby  agreed,  by  and  between 
said  railway  companies  and  the  defendant,  that  the  defend- 
ant might  place  its  tickets  for  seats  and  couches  for  sale  in 
such  of  the  railroad  ticket  offices  of  said  railway  companies 
as  might  be  mutually  agreed  upon,  and  that  such  service 
should  be  performed  by  and  as  part  of  the  general  duties 
of  the  ticket  agents  of  said  railway  companies,  without 
charge  to  the  defendant. 

"And  it  was  further  thereby  agreed,  that  said  agreement 
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eboald  last  for  fifteen  years  from  the  27th  day  of  January, 
1870. 

"And  it  was  further  thereby  agreed,  that,  should  the 
defendant  fail  to  keep  in  good  and  cleanly  condition  the 
upholstering  and  bedding  of  said  sleeping  cars,  then  and 
in  that  case  said  railway  companies  should  give  the  defend- 
ant timely  notice  to  perform  said  duties,  and  should  re- 
quire the  defendant  to  make  good  such  deficiency;  if, 
after  such  notice,  the  said  defendant  should  fail,  within  a 
reasonable  time,  to  make  good  such  deficiency,  then  and 
in  that  case  said  railway  companies  should  have  the  option 
to  declare  said  contract  ended  and  no  longer  in  force. 

"The  defendant  avers,  that,  at  the  time  mentioned  in 
the  complaint,  the  cars  of  the  defendant  were  upon  said 
roads  from  said  city  of  Indianapolis  to  the  city  of  Pitts- 
burgh, and  thence  to  the  city  of  New  York,  and  were  be- 
ing operated  upon  said  roads  under  and  by  virtue  of  said 
contract,  and  according  to  its  terms;  that  said  railway 
companies  were  entitled  to  receive  compensation  for  the 
carrying  of  passengers,  and  the  defendant  was  only  en- 
titled to  receive  compensation  for  the  sitting  and  sleeping 
accommodations  provided  in  its  cars ;  that  the  car  TSo.  96, 
mentioned  in  the  complaint,  was  one  of  the  defendant's 
cars,  operated  by  said  railway  companies  under  said  con- 
tract; that  the  defendant  made  no  contract  with  the  plain- 
tiff to  carry  him  from  Indianapolis  to  New  York,  or  over 
any  portion  of  said  route,  and  received  from  him  no  com- 
pensation for  any  such  service,  and  that  whatever  contract 
there  was  for  such  service  was  between  the  plaintiff  and 
said  railway  companies. 

"  The  defendant  avers,  that  it  did  not  contract  with  the 
plaintiff  to  carry  him  from  the  city  of  Indianapolis  to  the 
city  of  New  York,  and  it  avers  that  it  did  contract  with 
him  to  furnish  him  sleeping-car  accommodations  from  Indi- 
anapolis to  the  city  of  New  York,  and  did  deliver  to  him 
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the  ticket  described  in  the  complaint,  and  punched  ae  therein 
stated,  and  made  with  him  no  other  contract,  either  express 
or  implied. 

"  The  defendant  says,  that,  upon  said  car  No.  96  reach- 
ing Pittsburgh,  there  were  only  six  persons  therein  for 
points  east  of  Pittsburgh,  and  there  were  other  sleeping 
cars  of  the  defendant  in  the  train  being  hauled  to  New 
York  over  said  route,  in  all  particulars  equal  to  No.  96, 
furnishing  ample  accommodations  for  them,  and  said  car 
No.  96  was  left  at  said  city  of  Pittsburgh,  and  the  de- 
fendant was  unable  to  furnish  the  plaintiff,  in  either  of 
said  other  cars,  lower  berth  No.  6,  because  said  berth 
was  already  taken,  and  was  occupied  upon  each  of  the  other 
cars,  but  they  offered  and  tendered  him  other  lower  berths 
upon  the  other  cars,  equally  safe  and  comfortable  as  the 
one  he  had  occupied  in  car  No.  96,  but  the  plaintiff 
refused  to  accept  and  occupy  the  same,  and  refused 
to  accept  any  berth  upon  the  other  cars,  unless  he  was 
furnished  a  berth  located  as  No.  6  was  in  car  No. 
96,  and  this  the  defendant  could  not  do,  for  the  rea- 
son aforesaid ;  that,  upon  the  plaintiff**s  refusal  to  accept 
the  accommodations  aforesaid,  that  were  offered  him  by  the 
defendant, the  defendant  offered  to  return  to  him  a  proportion 
of  the  amount  paid  for  sleeping-car  accommodations  from 
Indianapolis  to  New  York,  that  the  distance  between 
Pittsburgh  and  New  York  bore  to  the  distance  between 
Indianapolis  and  New  York,  and  the  plaintiff  rejected 
said  offer. 

"  The  defendant  further  avers,  that  the  price  paid  by  the 
plaintiff  for  lower  berth  No.  6,  in  car  No.  96,  was  the  min- 
imum price  charged  and  received  for  the  use  of  all  other 
berths  in  said  car. 

"And  the  defendant  denies  all  the  allegations  of  the 
complaint  inconsistent  with  the  allegations  of  this  para- 
graph/' 
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The  second  is  like  the  first,  to  the  point  where  the 
description  of  the  contract  between  the  appellant  and  the 
railway  companies  ends.  The  paragraph  then  continues 
as  follows : 

"  The  defendant  avers,  that,  at  the  time  mentioned  in  the 
complaint,  the  cars  of  the  defendant  were  upon  said  roads 
from  said  city  of  Indianapolis  to  the  city  of  Pittsburgh,  and 
thence  to  the  city  of  New  York,  and  were  being  operated 
upon  said  roads  under  and  by  virtue  of  said  contract,  and 
according  to  its  terms ;  that  said  railway  companies  were 
entitled  to  receive  compensation  for  the  carrying  of  passen- 
gers, and  the  defendant  was  only  entitled  to  receive 
compensation  for  the  sitting  and  sleeping  accommodations 
provided  in  its  cars ;  that  the  car  No.  96,  mentioned 
in  the  complaint,  was  one  of  the  defendant's  cars,  operated  by 
said  railway  companies  under  said  contract ;  that  the  defend- 
ant made  no  contract  with  the  plaintiff  to  carry  him  from 
Indianapolis  to  New  York,  or  over  any  portion  of  said  route, 
and  received  from  him  no  compensation  for  any  such  service ; 
and  that  whatever  contract  there  was  for  such  service  was 
between  the  plaintiff  and  said  railway  companies. 

"  The  defendant  avers,  that  it  did  not  contract  with  the 
plaintiff  to  carry  him  from  the  city  of  Indianapolis  to  the 
city  of  New  York,  and  it  avers  that  it  did  contract  with  hiin 
to  furnish  him  sleeping-car  accommodations  from  Indian- 
apolis to  the  city  of  New  York,  and  did  deliver  to  him  the 
ticket  described  in  the  complaint,  and  punched  as  therein 
stated,  and  made  with  him  no  other  contract,  express  or 
implied. 

"  The  defendant  further  says,  that,  when  said  car  No.  96 
reached  Pittsburgh,  there  were  only  six  persons  therein  for 
points  east  of  Pittsburgh,  and  that  there  were  in  said  car 
twelve  sections,  six  being  upon  each  side,  and  each  section 
consisting  of  two  berths,  an  upper  and  a  lower  one,  thus 
furnishing  twenty-four  berths,  each  capable  of  accommodat- 
VoL.  LXV.— 11 
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ing  two  persons ;  that  there  were  in  the  train,  to  be  hauled 
over  said  route  from  Pittsburgh  to  the  city  of  New  York, 
two  cars  of  defendant  in  all  respects  equal  to  said  car  No. 
96,  with  vacant  berths,  furnishing  ample  accommodations  to 
the  plaintiff  and  said  other  occupants  of  car  No.  96,  and  the 
defendant  desired  to  and  did  detach  said  car  No.  96  from 
said  train  at  Pittsburgh ;  that  the  two  cars  to  which  the 
defendant  transferred  said  passengers  from  said  car  No.  96 
were  No.  269,  a  sleeping  car  from  Louisville  to  New  York, 
and  No.  289,  a  drawing-room  and  sleeping  car  from  Chi- 
cago to  New  York;  that  the  defendant  was  unable  to 
furnish  the  plaintiff  lower  berth  No.  6  in  either  of  said  cars, 
because  said  berth  was  already  taken  and  occupied,  but 
offered  him  the  lower  berth  in  section  No.  1,  and  upper 
berth  in  section  No.  8,  in  said  car  No.  269,  the  only  berths 
vacant  in  said  car,  and  also  lower  berth  m  the  drawing-room 
of  No.  289 ;  said  berths  so  offered  the  plaintiff  were  com- 
fortable and  safe  berths,  and  the  charge  for  the  use  and 
occupation  of  them  was  as  great  as  that  of  lower  berth  No. 
6  in  car  No.  96. 

"  But  the  plaintiff  informed  the  defendant,  that,  unless 
he  could  have  the  use  and  occupation  of  lower  berth  No. 
6  in  one  of  the  other  cars  or  one  located  just  as  lower 
berth  No.  6  was,  he  would  not  accept  any  sleeping  berth 
in  said  cars  Nos.  269  and  289,  and  refused  to  accept  the 
accommodations  offered.  The  defendant  then  offered  to 
retu**!!  to  the  plaintiff  a  proportion  of  the  amount  paid 
by  the  plaintiff  for  a  sleeping  berth  from  Indianapolis  to 
New  York  that  would  correspond  with  the  distance  from 
Pittsburgh  to  New  York,  as  corresponded  with  the  dis- 
tance from  Indianapolis  to  New  York,  but  the  plaintiff 
refused  to  receive  the  same.  The  defendant  further  says, 
that,  as  the  defendant  w^as  unable  to  furnish  the  plain- 
tiff lower  berth  No.  6  in  said  cars  Nos.  269  and  289,  he 
refused  to  accept  any  other  berth,  and  left  the  car  of 
the  defendant. 
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''And  the  defendant  denies  all  the  allegations  of  the 
complaint  inconsistent  with  the  allegations  of  this  para- 
graph." 

The  third  is  the  same  as  the  first  to  the  point  where  the 
description  of  the  contract  between  the  appellant  and  the 
railway  companies  ends. 

The  paragraph  continues  as  follows  : 

'' The  defendant  avers,  that,  at  the  time  mentioned  in 
the  complaint,  the  cars  of  the  defendant  were  upon  said 
roads  from  said  city  of  Indianapolis  to  the  city  of  Pitts- 
burgh, and  thence  to  the  city  of  New  York,  and  were  be- 
ing operated  upon  said  roads  under  and  by  virtue  of  said 
contract  and  according  to  its  terms  ;  that  said  railway  com- 
panies were  entitled  to  receive  compensation  for  the  carry- 
ing of  passengers,  and  the  defendant  was  only  entitled  to  re- 
ceive compensation  for  the  sitting  and  sleeping  accommoda- 
tions provided  in  its  cars ;  that  the  car  No.  96,  mentioned  in 
the  complaint,  was  one  of  the  defendant's  cars,  operated  by 
said  railway  companies  under  said  contract ;  that  the  defend- 
ant made  no  contract  with  the  plaintiff  to  carry  him  from  In- 
dianapolis to  New  York,  or  over  any  portion  of  said  route, 
and  received  from  him  no  compensation  for  any  such  ser- 
vice, and  that  whatever  contract  there  was  for  such 
service,  was  between  the  plaintiff  and  said  railway  com- 
panies. 

"  The  defendant  avers,  that  it  did  not  contract  with  the 
plaintiff  to  carry  him  from  the  city  of  Indianapolis  to  thp 
city  of  New  York,  and  it  avers  that  it  did  contract  with 
him  to  furnish  him  sleeping-car  accommodations  from  Indi- 
anapolis to  the  city  of  New  York,  and  did  deliver  to  him 
the  ticket  described  in  the  complaint,  and  punched  as 
therein  stated,  and  made  with  him  no  other  contract,  ex- 
press or  implied. 

**  The  defendant  further  says,  that,  when  said  car  No. 
98  reached  Pittsburgh,  there  were  only  six  persons  therein 
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for  points  east  of  Pittsburgh,  and  that  there  were  in  said 
car  twelve  sections,  six  being  upon  each  side,  and  each  sec- 
tion consisting  of  two  berths,  an  upper  and  a  lower  one, 
thus  furnishing  twenty-four  berths,each  capable  of  accommo- 
dating two  persons ;  that  there  were  in  the  train,  to  be  hauled 
over  said  route  from  Pittsburgh  to  the  city  of  New  York, 
two  cars  of  defendant,  in  all  respects  equal  to  said  ear 
•  No.  96,  with  vacant  berths,  furnishing  ample  accommoda- 
tions to  the  plaintiff  and  said  other  occupants  of  No.  96, 
and  the  defendant  desired  to  and  did  detMh  said  car  No. 
96  from  said  train  at  Pittsburgh ;  that  the  two  cars, 
to  which  the  defendant  transferred  said  passengers 
from  said  car  No.  96,  were  No.  269,  a  sleeping  car  from 
Louisville  to  New  York,  and  No.  289,  a  drawing-room  and 
sleeping  car  from  Chicago  to  New  York ;  that  the  defend- 
ant was  unable  to  furnish  the  plaintiff  lower  berth  No.  6  in 
either  of  said  cars,  because  said  berth  was  already  taken 
and  occupied,  but  offered  him  the  lower  berth  in  section 
No.  1,  and  upper  berth  in  section  No.  8,  in  said  car  No.  269, 
the  only  berths  vacant  in  said  car,  and  also  the  lower  berth 
in  the  drawing-room  of  No.  289,  and  said  berths  so 
offered  the  plaintiff  were  comfortable  and  safe  berths, 
and  the  chaVge  for  the  use  and  occupation  of  them 
was  as  great  as  that  of  lower  berth  No.  6,  in  car  No.  96. 

^'  But  the  plaintiff  informed  the  defendant,  that,  unless 
he  could  have  the  use  and  occupation  of  lower  berth  No. 
6  in  one  of  the  other  care,  or  one  located  just  as  lower 
berth  No.  6  was,  he  would  not  accept  any  sleeping: 
berth  in  said  cars  Nos.  269  and  289,  and  refused  to  ac- 
cept the  accommodations  offered.  The  defendant  then  offer- 
ed t.o  return  to  the  plaintiff  a  proportion  of  the  amount  paid 
by  the  plaintiff  for  a  sleeping  berth  from  Indianapolis  to 
New  York  that  would  correspond  with  the  distance  from 
Pittsburgh  to  New  York,  as  corresponded  with  the  distance 
from  Indianapolis  to  New  York,  but  the  plaintiff  refused 
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to  receive  the  same.  The  defendant  further  says,  that,  as 
the  defendant  was  unable  to  furnish  the  plaintift'lower  berth 
No.  6,  in  said  carsNos.  269  and  289,  he  refused  to  accept  any 
other  berth,  and  left  the  car  of  the  defendant. 

"The  defendant  avers,  that  the  train,  of  which  said  car 
No.  96  constituted  a  part,  arrived  at  Pittsburgh  about 
noon  of  the  1st  day  of  April,  1874,  and  immediately 
thereafter  proceeded  to  the  city  of  New  York ;  that  said 
railway  company  had  a  train  that  regularly  left  said  city  of 
Pittsburgh  for  the  city  of  New  York  about  midnight,  and 
the  defendant  is  unable  to  give  the  exact  time  of  the  starting 
of  the  said  train  from  Pittsburgh,  and  it  was  the  custom  of 
said  railway  company  to  have  connected  with  said  train  a 
sleeping  car  of  the  defendant  for  the  accommodation  of  the 
travelling  public  desiring  sleeping-car  accommodations  who 
were  being  transported  by  said  railway  company  upon  said 
train ;  that  the  sleeping  car  attached  to  said  train  leaving 
Pittsburgh  on  the  night  of  said  1st  day  of  April  was  a  car 
of  defendant,  known  as  double-drawing-room  car  No. 
129 ;  that,  prior  to  the  arrival  of  said  car  No.  96  at  Pitts- 
burgh, the  Thomas'  Orchestra  Troupe  had  contracted  with 
said  Pennsylvania  Railroad  Company  to  transport  them 
from  the  city  of  Pittsburgh  to  the  city  of  New  York,  upon 
the  train  that  left  said  city  of  Pittsburgh  about  midnight 
of  the  Ist  day  of  April,  1874,  and  with  the  defendant  for 
sleeping-car  accommodations  while  being  thus  transported, 
and  said  railway  company  contracted  with  said  troupe  that 
they  should  thus  be  transported  in  said  car  No.  129,  and 
said  defendant,  because  of  said  contract  with  said  railway 
<?ompany,  contracted  with  them  that  they  should  be  fur- 
nished with  sleeping-car  facilities,  it  being  desired  by  said 
troupe  that  they  should  be  transported  tojs^ether  as  one 
party,  and  their  number  was  such  as  to  fill  said  car,  and 
said  car  129  was  used  as  contracted  for  in  the  transporta- 
tion of  said  troupe  by  said  midnight  train.  In  consequence 
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of  said  car  129  being  exclusively  used  in  furnishing  accom- 
modations to  said  troupe,  it  became  and  was  necessary  to 
attach  another  sleeping  car  to  said  midnight  train,  for  the 
purpose  of  accommodating  such  of  the  travelling  public 
being  transported  thereon  as  might  desire  sleeping-car  ac- 
commodations ;  and  the  defendant  says  that  it  became 
and  was  necessary,  to  accommodate  the  travelling  public 
being  transported  on  said  midnight  train,  and  who  desired 
sleeping-car  accommodations,  to  provide  a  car  in  addition 
to  said  car  129  ;  that,  to  secure  this  accommodation  to  the 
travelling  public,  it  was  necessary  to  use  said  car  No.  96, 
and  said  car  No.  96  was  detached  from  the  train  in  which 
it  had  been  drawn  from  Indianapolis  to  Pittsburgh,  on  its 
arrival  at  the  latter  city,  as  hereinbefore  stated,  for  the 
purpose  of  being  attached  to  said  midnight  train,  and  was 
so  used  as  a  part  of  said  midnight  train  from  the  city  of 
Pittsburgh  to  the  city  of  New  York,  in  the  transportation 
of  passengers  by  said  railroad  company,  between  said 
points,  and  in  the  accommodation  of  said  passengers  with 
sleeping-car  accommodations  by  said  defendant;  that  said 
plaintiff,  upon  his  arrival  at  Pittsburgh,  remained  upon 
the  train  upon  which  he  arrived,  and  was  transported  to 
the  city  of  New  York  thereon. 

"And  the  defendant  denies  all  the  allegations  of  the 
complaint  inconsistent  with  the  allegations  of  this  para- 
graph." 

Demurrers  were  sustained  to  each  of  the  several  para- 
graphs of  answer,  and  the  defendant  excepted.  The  de- 
fendant elected  to  stand  on  its  answer  and  declined  to  answer 
further.  Thereupon,  says  the  record,  the  cause  wa« 
submitted  to  the  court  for  trial.  This  could  only  mean 
that  the  cause  was  submitted  to  the  court  for  the  assess- 
ment of  damages,  inasmuch  as  there  was  no  issue  of  fact  to 
try.  The  court  assessed  the  plaintiff's  damages  at  fifty 
dollars,  and  rendered  judgment  accordingly. 
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The  judgmeut  thus  rendered  at  special  term  was  affirmed 
at  general  term. 

It  may  be  observed,  as  preliminary  to  the  consideration 
of  the  main  questions  involved,  that  no  question  can  arise  an 
to  the  amount  of  damages  assessed,  the  evidence  not  bei  ng  in 
the  record,  and  no  question  being  preserved  in  relation 
thereto. 

We  do  not  find  any  objection  made  in  the  brief  of  coun- 
sel for  the  appellant  to  the  complaint,  which  to  us  seems 
to  be  good. 

We  pass  to  the  answer. 

It  may  be  seen,  that,  in  the  complaint,  it  was  alleged 
that  the  defendant  was  a  corporation  engaged  in  the  busi- 
ness of  carrying  passengers  as  a  common  carrier. 

The  counsel  for  the  appellant  controvert  the  proposition 
that  it  is  a  common  carrier.  We  think,  for  the  purposes 
of  the  case,  it  is  not  necessary  to  determine  whether  the 
appellant  is  to  be  regarded  as  a  common  carrier,  or  other- 
wise. 

The  defendant  did  not  undertake  to  transport  the  plain- 
tiff from  Indianapolis  to  New  York,  either  as  a  common 
carrier  or  otherwise.  The  contract  for  transportation  waa 
made  with  the  railroad  company  or  companies  of  whom  he 
purchased  tickets  for  the  transportation. 

It  is  alleged  in  each  paragraph  of  the  answer  that  the 
defendant  did  contract  with  the  plaintiff  to  furnish  him 
sleeping-car  accommodations  from  Indianapolis  to  New 
York,  and  did  deliver  to  him  the  ticket  described  in  the 
complaint,  and  punched  as  therein  stated,  and  made  with 
him  no  other  contract,  express  or  implied. 

It  seems  to  us  to  be  clear,  that  the  contract  with  the 
plaintiff'  imposed  the  obligation  upon  the  defendant,  to 
furnish  the  sleepmg-car  accommodations  for  a  continuous 
trip  from  one  point  to  the  other,  so  that  the  plaintiff  could 
go  on  with  the  continuous  train,  as  he  might  be  bound  to 
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do  on  the  purchase  of  an  ordinary  railroad  ticket  without 
provision  for  stopping  off.  See  Dietrich  v.  The  Pennsylva- 
nia R.  B.  Co.y  71  Pa.  State,  432  ;  The  OH  Creeky  etc.,  Railway 
Co.v.  Clark,  72  Pa.  State,  231 ;  Cheney  v.  The  Boston  and  Maine 
B.  B.  Co.,  11  Met.  121 ;  The  State  v.  Overton,  4  Zab.  435. 

It  also  seems  to  us,  that  the  defendant  was  bound  by  the 
contract  evidenced  by  the  check  set  out  and  punched  as 
it  was,  not  merely  to  furnish  sleeping-car  accommodatiofis 
for  the  trip,  but  to  furnish  the  lower  berth  No.  6,  in  the 
particular  car  No.  96,  or  at  least  to  furnish  an  equally  de- 
sirable berth  in  the  same  locality,  in  another  car  of  equal 
safety,  convenience  and  comfort. 

This  is  the  plain  legal  effect  of  the  contract.  See  !7%c 
Terre  Haute,  etc.,  JR.  JR.  Co.  v.  Fitzgerald,  47  Ind.  79.    . 

It  was  for  the  particular  berth  in  the  car  that  the  plain- 
tiff paid  his  money.  That  berth  was  the  one  which,  by 
the  contract,  he  was  to  have.  There  is,  doubtless,  some 
choice  in  berths ;  and,  whether  from  mere  caprice  or  from 
good  reason  the  plaintiff  chose  and  paid  for  that  berth,  he 
was  entitled  to  have  it.  The  defendant  could  not,  without 
breach  of  its  contract,  deprive  him  of  that  berth,  although  it 
offered  to  furnish  him  another,  any  more  than  the  plaintiff 
could  have  claimed  another,  if  he  had  happened  to  change 
his  mind  and  desire  another. 

This  being  the  legal  effect  of  the  contract,  we  proceed  to 
consider  whether  any  defence  is  set  up  in  any  of  the  para- 
graphs of  answer.  If  the  defendant  furnished  the  sleeper 
to  be  taken  through  by  the  railroad  companies,  and  if  the 
failure  to  take  it  through  was  solely  the  fault  of  tVie  latter, 
the  contract  of  the  defendant  may  not  have  been  broken, 
for,  as  we  have  seen,  the  defendant  did  not  contract  for 
transportation. 

By  the  allegations  of  the  several  paragraphs  of  answer, 
it  does  not  appear  to  have  been  any  fault  of  the  railroad 
companies  that  the  sleeper  No.  96  was  not  taken  through 
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with  the  train  that  went  on.  On  the  contrary,  it  is  ex- 
pressly averred  in  the  second  and  third  paragraphs,  that 
the  defendant  caused  the  sleeper  mentioned  to  be  detached 
from  the  train  at  Pittsburgh.  This  also  is  the  fair  infer- 
ence from  what  is  alleged  in  the  first  paragraph,  in  which 
it  is  averred  that  "  said  car  No.  96  was  left  at  said  city  of 
Pittsburgh,  and  the  defendant  was  unable  to  furnish  the 
plaintiff,  in  either  of  said  other  cars,  lower  berth  No. 
6,''  etc. 

It  clearly  enough  appears  that  the  defendant  failed  to 
furnish  the  plaintiff  with  the  sleeping  car  No.  96  beyond 
Pittsburgh ;  and  that  it  failed  to  furnish  him  beyond  that 
point  with  a  berth  in  any  other  car,  corresponding  with 
lower  berth  No.  6  in  that  car,  which  it  seems  the  plaintiff" 
was  willing  to  accept.  The  defendant,  therefore,  broke  its 
contract  with  the  plaintiff*.  This  breach  may  have  been 
induced  by  a  desire  on  the  part  of  the  defendant  to  accom- 
modate a  larger  number  of  persons  with  sleeping-car  con- 
veniences; but  this  can  be  no  legal  justification  of  the 
breach. 

We  have  been  furnished  by  the  appellant  with  a  manu- 
script opinion  in  some  cases,  delivered  bj'  Judge  Billings 
of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana,  which  in  some  respects,  as  we  think,  strongly 
supports  the  view  we  have  taken.  The  principal  case  was 
that  of  Thomas  Simyns  v.  Pullman  Southern  Car  Co.  The 
plaintiffs  had  bought  sleeping-car  tickets  from  New^  Or- 
leans to  Philadelphia.  The  train  which  took  the  sleeper 
failed  to  go  beyond  Washington,  where  it  stopped  on  ac- 
count of  riots.  The  plaintiffs  sued  for  this  failure,  and 
there  had  been  a  trial  and  verdict  for  the  defendant.  The 
court  said,  among  other  things,  in  delivering  its  opinion 
on  a  motion  for  a  new  trial : 

"The  court  construed  the  contract  into  which  the 
defendants  entered  by  the  sale  of  the  sleeping-car 
tickets    as    follows:      That,    in    the    first    place,    they 
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obligated  themselves  to  have,  throughout  the  entire 
line,  as  indicated  upon  their  tickets,  suitable  cara  to  allow 
an  uninterrupted  transit.  Secondly,  that  they  obligated 
themselves  to  have  provided  such  connections  between  the 
railroads  intervening  between  the  termini  and  the  route 
indicated  upon  their  tickets,  as,  according  to  the  regular 
trains  running  upon  such  roads,  would  permit  a  continu- 
ous transit.  Thirdly,  that  they  obligated  themselves  that 
these  roads  were  so  situated,  manned  and  run,  as,  accord- 
ing to  the  regularly  established  trains,  admitted  of  a  con- 
tinuous passage  over  the  route  specified  in  the  tickets 
which  were  sold.  Fourthly,  that  they  obligated  them- 
selves to  furnish  proper  attendance  on  such  cars,  and  that 
they  would  stop  with  sufficient  frequency,  and  for  a  suffi- 
cient length  of  time,  to  allow  passengers  to  take  their 
meals. 

*'The  court  further  instructed  the  jury,  that,  if  de- 
fendants had  shown  that  they  performed  these  obliga- 
tions, that  they  furnished  suitable  cars,  that  proper  con- 
nections over  the  roads  which  were  operated,  so  as,  from 
day  to  day,  to  have  allowed — according  to  their  ordinary 
trains — a  continuous  passage,  and  that,  notwithstanding 
all  this,  one  of  the  roads,  to  wit,  the  Baltimore  and  Ohio 
road,  refused  or  failed  to  send  forward  any  train  of  cars 
from  Washington  to  Philadelphia,  on  account  of  appre- 
hensions of  the  riot,  and  that  this  refusal  or  failure  was  the 
result  of  no  fault  of  the  defendants,  who  had  jm  adequate 
car  in  readiness  to  proceed,  in  that  case  they  had 
performed  all  the  obligations  which  they  had  undeii:aken, 
so  far  as  they  are  connected  with  the  passage  of  the 
plaintifts.  The  gist  of  these  instructions  was,  that  the  con- 
tract, on  the  part  of  the  defendants,  was  not  one  for  trans- 
portation ;  that  that  was  a  distinct  contract  made  between 
the  plaintifts  and  the  various  railroads  whose  tickets  they 
had  purchased,  and  that  the  obligations  on  the  part  of  the 
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defendants,  though  connected  with  the  transportation  of 
the  plaintiffs,  were  only  such  as  have  been  enunjerated. 
*  *'  *  I  see  no  reason,  after  further  examination  of 
the  case,  to  change  the  views  which  I  entertained  at  the 
trial." 

The  appellant  has  cited,  to  the  point  that  the  special 
damages  claimed  by  the  plaintiff  are  too  remote,  the  fol- 
lowing cases :  Hamlin  v.  TTie  Great  Northern  Railway  Co.y 
1  H.  &  N.  408 ;  Hobbs  v.  The  London,  etc.,  Railicay  Co.,  L. 
R.,10  Q.  B.  Ill ;  The  Indianapolis,  etc.,  B.  W.  Co.  v.  Bimey, 
71  111.  891. 

Bat  the  plaintiff  was  entitled  to  some  damages  for  the 
breach  of  the  contract ;  and,  as  we  have  seen,  no  question 
is  properly  presented  as  to  the  amount  recovered. 

No  error  was  committed  in  sustaining  the  demurrer  to 
the  several  paragraphs  of  answer,  nor  is  there  any  error  in 
the  record. 

The  judgment  below  is  affirmed,  with  costs. 


WiLUAMS  V.  Nesbit. 

PRomssoRT  NoTB. — Cwnplaint  hy  Endorsee  Against  Endorser. — Diligence 
in  Suing  Maker. — In  an  action  by  an  endorsee,  against  an  endorser,  of  a 
promissory  note,  the  complaint  alleged,  that,  immediately  on  the  maturity 
of  the  note,  at  the  first  term  of  the  court  having  jurisdiction,  the  plaintiff 
sued,  procured  due  service  of  process  on,  and  obtained  judgment  against, 
the  maker,  on  the  note. 

Heidy  on  demurrer,  that  the  plaintiff  used  due  diligence  in  suing  the  maker. 

S^ME. — Jnsolvenn/. — Surplusage. — Where,  in  such  action,  the  complaint  al- 
leges facts  showing  due  diligence  by  the  plaintiff  in  suing  the  maker,  o\h 
tainin^  judgment,  and  issuing  an  execution  which  is  returned  nulla  bona^ 
any  allcfi^ation  of  the  insolvency  of  the  maker  is  mere  surplusage. 

Sams.  -Dotes. — Such  complaint  should  clearly  specify  the  dates  of  the  judg- 
ment and  exocution. 
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Samif. — Ecidence, — Proceeds  of  Bankrupt  Maker's  Estate. — It  is  not  com- 
petent for  the  defendant,  under  issue  formed  on  such  complaint,  to  prove 
that  th^  estate  of  the  maker  in  bankruptcy  would  pay  a  percentage  of  his 
debts. 

Same. — Judgment. — Execution. — Case  Distinguished. — The  judgment  and  ex- 
ecution against  the  maker  are  competent  evidence  against  the  endorser, 
and  they  can  not  be  attacked  collaterally.  MeCormaek  v.  The  First  Na- 
tional Bank,  ete.^  58  Ind.  466,  distinguished. 

Pleading. — Blanks. — Dates. — Amounts.— Thi^  omission,  from  a  pleading,  of 
material  dates  and  amounts  is  a  violatfon  of  the  rules  of  good  pleading. 

Supreme  Court — Brief. —  Waiver  of  Error, — Error  which  is  not  discussed 
in  the  Supreme  Court,  in  the  brief"  of  the  party  assigning  it,  is  waived. 

From  the  Hamilton  Circuit  Court. 

D.  Moss^  for  appellant. 

(?.  H,  Voss  and  W.  B.  Smith,  for  appellee. 

NiBLACK,  J. — This  was  an  action  by  Joseph  Nesbit,  as 
assignee,  against  Thomas  N.  Williams,  as  assignor,  of  a 
promissory  note  executed  by  William  Hartman  and  Charles 
W.  Heady  to  the  said  Williams. 

The  complaint  was  in  two  paragraphs.  The  first  para- 
graph alleged,  that,  at  the  time  of  the  maturity  of  the  note, 
the  makers,  Hartman  and  Heady,  were  openly  and  notori- 
ously insolvent ;  wherefore  a  suit  against  them  would  have 
been  unavailing. 

The  second  paragraph  stated,  substantially,  that,  on  the 
24th  day  of  July,  1874,  the  said  William  Hartman  and 
Charles  W.  Heady,  by  their  promissory  note  of  that  date, 
promised  to  pay  the  defendant,  in  twenty-four  months  from 
date,  the  sum  of  three  hundred  and  ninety-nine  dollars, 
with  ten  per  cent,  interest  after  maturity  and  reasonable 
attorney's  fees  if  suit  were  instituted  on  said  note,  without 
relief  from  valuation  or  appraisement  laws  ;  that,  after  the 
execution  of  said  note  and  before  the  maturity  thereof,  the 
defendant  transferred  said  note  to  the  plaintiiF  by  his  in- 
dorsement, in  writing,  on  the  back  thereof,  in  the  words  fol- 
lowing, "  Thomas  N.  Williams;"  that,  immediately  after 
the  maturity  of  said  note,  the  plaintiff  filed  a  complaint 
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thereon  in  the  September  term,  1876,  of  the  Hamilton 
Circuit  Court,  the  makers  thereof  residing  at  the  time  m 
Hamilton  county,  and  that  being  the  first  court  that  com- 
menced after  the  maturity  of  said  note  having  jurisdiction 
over  the  subject-matter  thereof;  that  such  proceedings 
were  had  upon  said  complaint  in  said  court  as  resulted  in 
a  judgment,  in  proper  form,  against  each  of  the  makers  of 
said  note,  on  the  19th  day  of  September,  1876,  for  four 
hundred  and  two  dollars  and  thirty-five  cents,  principal 
and  interest,  and  twenty  dollars  and  fifteen  cents,  attorney's 
fees,  together  with  all  costs  and  charges  therein  laid  out 

and  expended,  taxed  at doUai's  and cents, — 

all  without  relief  from  valuation  or  appraisement  laws ; 
that  the  plaintiflT  thereupon  caused  execution  to  issue  on 

said  judgment,  on  the day   of  October,  1876,  to  the 

sheriff'  of  said  county  of  Hamilton,  commanding  him  to 
make  the  amount  thereof  out  of  any  property  belonging 
either  to  the  said  Hartman  or  Heady  in  his  bailiwick  sub- 
ject to  execution  ;  that  said  sheriff*,  after  making  a  demand 
for  payment  of  said  execution,  and  failing  to  find  any 
pnjperty  whereon  to  levy,  returned  said  execution  nulla 
bona;  that  neither  of  said  judgment  debtors  has  any  prop- 
erty in  this  State  subject  to  execution,  but  both  are  openly 
and  notoriously  insolvent ;  that  the  costs  of  the  said  suit, 

amounting  to dollars  and cents,  have  been 

paid  by  the  plaintiff  to  the  proper  oflScers  of  said  court. 

The  defendant  demurred  separately  to  each  paragraph 
of  the  complaint,  but  his  demurrer  was  overruled. 

Issue  being  joined,  the  cause  was  tried  by  the  court 
without  a  jury. 

The  court,  finding  for  the  plaintiff' on  the  second  para- 
graph of  the  complaint,  assessed  his  damages  at  four  hun- 
dred and  thirty-nine  dollars  and  ten  cents,  and,  after  over- 
ruling a  motion  for  a  new  trial,  rendered  judgment  in  his 
favor  upon  the  finding. 
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The  appellant,  the  defendant  below,  has  assigned  for 
error  the  overruling  of  the  demurrer  to  the  second  para- 
graph of  the  complaint^  and  the  overruling  of  his  motion 
for  a  new  trial. 

As  to  the  alleged  insufficiency  of  the  second  paragraph 
of  the  complaint,  the  appellant  says  :  "  Tt  fails  to  show — 

"  1st.    Diligence  in  commencing  the  suit ;  or, 

"  2d.  Notorious  insolvency  at  the  date  of  the  maturity 
of  the  note." 

And  this  constitutes  his  whole  argunient  against  the  suf- 
ficiency of  that  paragraph. 

The  objections,  thus  urged  by  the  appellant,  are  not  well 
taken.  The  allegations  of  this  second  paragraph  of  the 
complaint,  though  not  so  formally  made  as  they  might 
have  been,  still  we  think  substantially  show  that  suit  was 
commenced  on  the  note,  for  the  September  term,  1876,  of 
the  Hamilton  Circuit  Court,  the  first  term  of  such  court 
after  the  maturity  of  the  note,  and  in  .time  to  obtain  a 
judgment  upon  the  note  at  that  term.  As  regards  the 
time  of  the  commencement  of  the  suit,  therefore,  due  dili- 
gence was  sufficiently  shown.  Roberts  v.  Masters^  40  Ind. 
461.  What  was  said^  in  the  second  paragraph  of  the  com- 
plaint, in  relation  to  the  open  and  notorious  insolvency 
of  Hartman  and  Heady,  was  mere  surplusage,  not  being 
germane  to  the  rest  of  the  paragraph,  and  any  other  allega- 
tion on  that  subject  would  have  been  surplusage  for  the 
same  reason. 

It  is  unnecessary  for  us  now  to  say  what  our  ruling  might 
have  been,  if  the  objection  had  been  made  to  the  second 
paragraph  of  the  complaint,  that  due  diligence  was  not 
shown  in  issuing  the  execution  against  Hartman  and  Heady 
on  the  judgment  obtained  against  them.  It  may  not  be 
amiss  for  us  to  remark,  however,  that  good  pleading  abhors 
a  blank  in  a  date  constituting  a  part  of  an  essential  aver- 
ment, as  much  as  nature  was  ever  thought  to  abhor  a  vac- 
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uum  in  the  material  world,  and  the  very  frequent  prac- 
tice of  leaving  blanks  in  pleadings,  when  referring  to  dates 
and  sums,  where  such  dates  and  sums  are  material 
parts  of  the  pleading,  can  not  be  too  severely  repre- 
hended. 

It  is  contended,  that,  as  there  was  evidence  upon  the 
trial  tending  to  show  that  the  estiites  of  Hartman  and 
Heady,  in  bankruptcy,  would  be  able  to  pay  a  per  centum, 
in  some  amount,  upon  the  debts  proved  against  them,  the 
court  erred  in  finding  against  the  appellant  upon  his  in- 
dorsement. But,  under  the  issue  tendered  by  the  second 
paragraph  of  the  complaint,  it  was  immaterial  what  the 
bankrupt  estates  of  Hartman  and  Heady  would  pay,  if  any 
thing.  In  that  paragraph  it  was  alleged  that  a  judgment 
had  been  obtained  in  due  time ;  that  an  execution  on  such 
judgment  had  been  issued  with  a  diligence  not  complained 
of  by  the  appellant ;  and  that  a  return  of  nulla  bona  had 
been  properly  made  to  the  execution.  These  were  sufficient 
to  fix  the  appellant's  liability  upon  his  endorsement,  if 
proved  upon  the  trial,  without  going  into  the  question 
whether  some  other  means  might  have  been  more  ef- 
fectual. 

Upon  the  trial  the  judgment  against  Hartman  and 
Heady,  above  referred  to  as  obtained  in  the  Hamilton  Cir- 
cuit Court,  at  its  September  term,  1876,  and  the  execution 
issued  thereon,  were,  amongst  other  things,  admitted  in  evi- 
dence, over  the  objection  of  the  appellant. 

As  to  the  admission  of  that  execution  in  evidence,  the 
appellant,  in  his  brief,  says  :  "  The  court  erred  in  allowing 
execution  issued  on  void  judgment  to  be  introduced  in 
evidence  to  excuse  the  want  of  diligence,"  and  refers  to 
the  case  of  McCormack  v.  The  First  National  Bank  of  Greens- 
burghy  58  Ind.  466.  This  is  the  only  reference  he  makes 
either  to  the  judgment  or  execution,  in  his  brief.  In  this 
reference  to  the  judgment,  no  objection  to  its  validity  is 
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pointed  out,  and  hence  no  question  upon  its  validity  is 
raised  here.  There  is  an  important  difference,  at  all  evente, 
between  the  case  of  McCormack  v.  The  First  National  Bank 
of  Greensbxirghy  supra^  and  the  case  at  bar.  That  case  was 
a  direct  proceeding  to  review^  the  judgment.  In  this  case 
the  appellant  seeks  to  attack  the  judgment  in  evidence 
collaterally  only,  a  much  weaker  method  of  attack  than  a 
direct  proceeding.    Evans  v.  Ashby^  22  Ind.  15. 

No  sufficient  reason  has  been  shown  for  a  reversal  of  the 
judgment. 

The  judgment  is  affirmed,  at  the  cost«  of  the  appellant. 
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Promissort  Note  and  Mortgage. — Parties. — Relator. — County  Commis- 
sioners.— County  Auditor. — An  action  may  properly  be  brought  in  the  name 
of  either  the  proper  board  of  county  commissionerB,  or  of  the  State  on  the 
relation  of  the  proper  county  auditor,  for  the  foreclosure  of  a  mortgage  on 
real  estate,  executed  to  the  board  of  commissioners  and  their  successors, 
for  the'use  of  the  county,  to  secure  the  payment  of  a  promissory  note  exe- 
cuted to  the  county  treasurer,  for  the  use  of  the  county. 

Same. — Power  of  to  Execute^  Take  or  Assign. —  Ultra  Vires. — The  board  of 
commissioners  of  a  county  has  the  right  to  either  execute,  receive  or  as- 
sign a  promissory  note  and  mortgage  necessary  to  the  transaction  of  its 
legitimate  business. 

Same.— A^o^0  and  Mortgage  Illegally  Assigned. — Payment  to  Assignee. — Cbm- 
mon  School  Fund. — A  bona  fide  payment  upon  such  note  and  mortgage,, 
made  to  an  endorsee  by  the  debtor,  without  notice  that  the  endorsee's  title 
is  invalid,  or  that  such  note  and  mortgage  belong  to  the  school  fund,  is 
valid  against  the  county. 

Prom  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy^  W.  T.  Brush  and  E.  C.  Snyder^  for  appel- 
lants. 

«  

G.  D.  Hurley^  B.  Crane,  S.  C.  WiUson  and  L.  B.  WiUson, 
for  appellee. 

Perkins,  J. — Suit  by  the  appellee  against  James  A.  Van- 
arsdall, Frances  A.  Vanarsdall,  George  Vanarsdall,  George 
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8.  Davis,  John  A.  Watkins,  John  Lee  and  Hugh  Mc- 
Cormack,  for  the  foreclosure  of  the  following  mortgage, 
viz.: 

"This  indenture  witnesseth, that  James  A.  Vanarsdall, 
of  Montgomery  county  in  the  State  of  Indiana,  mortgages 
and  warrants  to  the  commissioners  of  Montgomery  county, 
bdiana,  and  their  successors  in  office,  for  the  use  of  Mont- 
gomery county  in  the  State  of  Indiana,  the  following  real 
estate  in  Montgomery  county,  in  the  State  of  Indiana,  to 
wit,  lots  number  (16)  sixteen  and  (17)  seventeen,  in  block 
23,  Canby's  Addition  to  Crawfordsville,  to  secure  the  pay- 
Qient  of  the  following  promissory  note  : 

"  1500.  One  year  after  date,  I  promise  to  pay  to  the 
treasurer  of  Montgomery  county,  in  the  State  of  Indiana, 
for  the  use  of  said  county,  the  sum  of  five  hundred  dollars, 
for  value  received,  with  interest  from  date,  and  without 
any  relief  from  valuation  or  appraisement  laws,  this 
24th  day  of  June,  1867.  James  A.  Vanarsdall. 

"  And  the  mortgagor  expressly  agrees  to  pay  the  sum 
of  money  above  secured,  without  any  relief  from  valuation 
laws. 

*•  Witness  my  hand  and  seal  this  24th  day  of  June,  1867. 

"  James  A.  Vanarsdall.  [Seal.]  " 

The  mortgage  was  duly  acknowledged,  stamped,  etc. 

Persons  supposed  to  have  after-acquired  interests  in  the 
land  were  made  parties. 

James  and  Frances  A.  and  Oeorge  Vanarsdall  demurred 
to  the  complaint  for  want  of  facts,  which  demurrer  was 
overruled,  and  exceptions  entered. 

MeCormack  filed  a  disclaimer,  Davis  made  default,  Lee 
answered,  but  his  answer  is  not  in  the  transcript,  and  Wat- 
kins  was  not  found. 

George  and  Frances  A.  Vanarsdall  severally  answered 
payment  to  the  assignees  and  holders  of  the  note   and 
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mortgage,  viz.,  a  part  of  said  note  and  mortgage  to  Ben.  E. 
Smith,  and  the  remainder  to  Samuel  C.  Willson. 

A  demurrer  was  overruled  to  the  answer,  and  the  plaintiiF 
replied : 

1.  The  general  denial ;  and, 

2.  As  follows : 

"  That  the  note  and  mortgage,  mentioned  in  the  com- 
plaint, were  executed  by  said  James  A.  Yanarsdall,  to  se- 
cure the  loan  of  five  hundred  dollars,  from  the  surplus  rev- 
enue of  said  county  ;  that  afterward  the  board  of  commis- 
sioners of  the  county  of  Montgomery,  Indiana,  for  the 
purpose  of  aiding  in  the  construction  of  the  Indianapolis, 
Crawfordsville  and  Danville  Railroad,  from  Crawfordsville 
to  Indianapolis,  donated  notes  and  mortgages  to  the 
amount  of  1^65,895.59,  belonging  to  said  county  ot  Mont- 
gomery, among  which  notes  and  mortgages  were  the  note 
and  mortgage  mentioned  in  the  complaint  herein ;  that 
said  notes  and  mortgages  were  placed  in  the  hands  of  Maj. 
Isaac  C.  Elston,  Sr.,  to  be  by  him  delivered  to  the  company, 
upon  the  performance,  by  said  company,  of  certain  condi- 
tions ;  a  copy  of  the  said  order  of  the  said  board  of  com- 
missioners donating  said  notes  and  mortgages  is  filed  here- 
with and  made  a  part  hereof,  marked  *  Exhibit  A ; '  that 
afterward  Maj.  Isaac  C.  Elston,  Sr.,  delivered  said  note  and 
mortgage  to  said  railroad  company,  which  said  company, 
by  her  president,  Samuel  C.  Willson,  transferred  by  deliv- 
ery said  note  and  mortgage  to  B.  E.  Smith  and  associates; 
that  afterward  said  B.  E.  Smith  and  associates  indorsed  in 
blank  and  delivered  said  note  and  mortgage  to  one  Samuel 
0.  Willson ;  and  plaintiff  says,  the  said  order  of  the 
board  was  and  is  without  any  authority  of  law  and  void, 
and  that  the  several  transfers  and  assignments  of  said 
note  and  mortgage  were  also  without  any  authority  of  law, 
and  null  and  void,  and  conferred  no  title  whatever  upon 
the  holders  thereof." 
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The  restrictions  in  the  order  were  upon  the  paying  out 
of  the  money,  only  in  proportion  to  the  progress  of  the 
work  upon  the  said  road. 

A  demurrer  to  this  paragraph  of  reply  was  overruled, 
the  defendant  excepted,  and  refused  to  reply  further ; 
whereupon  final  judgment  was  rendered  for  the  plaintiff, 
for  the  amount  of  the  note  and  mortgage  and  interest. 

The  Vanarsdalls  assign  for  errors  : 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint ; 

2.  In  overruling  the  demurrer  to  the  second  paragraph 
of  reply. 

The  appellee  assigns,  as  a  cross  error,  the  overruling  of 
the  demurrer  to  the  answer. 

The  two  principal  questions  to  be  decided  in  this  case 
are: 

1.  Is  the  suit  maintainable  in  the  name  of  the  State,  on 
the  relation  of  the  county  auditor  ? 

2.  Are  the  defendants  entitled  to  be  credited  with  the 
payments  made  to  the  possessors  of  the  note  and  mort- 
gage? 

As  to  the  first  question,  section  12  of  the  act  in  refer- 
ence to  county  auditors  is  as  follows : 

"  County  auditors  are  authorized  to  institute  suit  and 
prosecute  the  same  to  final  judgment  and  execution,  in  the 
name  of  the  State,  against  principals  or  sureties,  or  either, 
upon  any  note,  bond,  mortgage,  or  any  obligation,  on  ac- 
count of  any  trust  fund,  or  other  fund,  whether  such  note, 
hond,  or  mortgage,  be  in  the  name  of  the  State  or  any 
other  person."     1  R.  S.  1876,  p.  155. 

This  would  seem  to  authorize  the  suit  as  instituted. 
Rogers  v.  Gibson^  15  Ind.  218.  The  suit  might,  without 
doubt,  also  have  been  brought  in  the  name  of  the  Board 
of  Commissioners  of  Montgomery  County.  The  Boards 
etc,  V.  Mcllvairiy  24  Ind.  382. 
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Ab  to  the  second  question :  It  has  already  been  decided 
by  this  court  that  the  county  had  no  power  to  make  this 
donation.  Harney  v.  The  Indianapolis^  etc.y  Railroad  Co., 
82  Ind.  244. 

This  we  may  concede  as  a  fact ;  but  another  and  differ- 
ent question  is  now  presented.  The  question  now  to  be 
decided  is,  were  the  payments,  bona  Jide,  made  by  the 
debtor,  on  paper  so  donated,  to  the  wrongful  holders  of  the 
paper,  valid  ? 

In  Byles  on  Bills,  sixth  edition,  p.  348,  the  law  on 
this  subject  is  stated  generally  as  follows : 

"  There  are  some  cases  in  which  payment  to  a  wrongful 
holder  is  protected,  and  others  in  which  it  is  not.  If  a  bill 
or  note,  payable  to  bearer,  either  originally  made  so,  or  be- 
come so  by  an  endorsement  in  blank,  be  lost  or  stolen, 
we  have  seen  that  a  bona  fide  holder  may  compel  payment. 
Not  only  is  the  payment  to  a  bona  fide  holder  protected,  but 
payment  to  the  thief  or  finder  himself  will  discharge  the 
maker  or  acceptor,  provided  such  payment  were  not  made 
with  knowledge  or  suspicion  of  the  infirmity  of  the  hold- 
er's title,  or  under  circumstances  which  might  reasonably 
awaken  the  suspicions  of  a  prudent  man.  ^  For  it  is  a  gen- 
eral rule,  that  where  one  of  two  innocent  persons  must 
suffer  from  the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sustain  it/  And 
supposing  the  equity  of  the  loser  and  payer  precisely 
equal,  there  is  no  reason  why  the  law  should  interpose  to 
shift  the  injury  from  one  innocent  man  upon  another. 
But,  if  such  a  payment  be  made  under  suspicious  circam- 
stances,  or  without  reasonable  caution,  or  out  of  the  usual 
course  of  business,  it  will  not  as  between  all  parties  and 
for  all  purposes  discharge  the  payer.'' 

The  question  on  which  the  decision  of  this  case  must 
depend  is  thus  shown  to  be  this :  Bid  the  payer,  when  he 
paid  to  the  holder  the  note  and  mortgage  in  this  suit,  know, 
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or  have  reason  to  suppose,  that  the  holder  had  no  right  to 
receive  such  payment  ? 

The  record,  it  will  he  observed,  discloses  nothing  of  the 
facts  and  circumstances  under  which  the  payments  were 
made.  It  shows,  simply,  that  the  note  and  mortgage  were 
paid,  a  part  to  Smith,  then  the  holder,  and  the  balance  to 
Willson,  at  the  time  the  holder.  It  does  not  appear,  as 
matter  of  fact,  that  the  payer  at  the  time  of  payment  knew 
any  thing  as  to  the  manner  in  which,  or  the  purpose  for 
which,  the  note  and  mortgage  were  placed  in  the  hands  of 
said  holder. 

The  mortgage  does  not  show  that  it  was  given  to  secure 
a  loan  from  the  surplus  revenue  fund,  nor  does  the  record 
disclose  that  the  mortgagor  had  knowledge  of  the  fact,  if 
such  were  tlie  fact.  The  mortgage  was  overdue  when  paid. 
Was  the  payer  bound  to  know,  as  matter  of  law,  that  the 
transfer  of  the  note  and  mortgage  was  uUra  vires  f 

A  municipal  corporation  has  the  power  to  receive,  as 
payee,  a  note  and  mortgage  for  a  debt  lawfully  due  to  such 
corporation.  And  it  has  the  right  to  execute  a  note  and 
mortgage  for  a  debt  lawfully  due  from  such  corporation. 
And  it  follows  logically,  that,  if  the  corporation  could  ex- 
ecute its  own  note  and  mortgage  to  secure  a  debt,  it  could 
assign  the  note  and  mortgage  of  another  that  it  might  pos- 
sess, instead  of  executing  its  own. 

la  short,  a  municipal  corporation  may  receive,  as  a  cred- 
itor, a  note  and  moi*tgage,  may  give,  as  a  debtor,  a  note 
and  mortgage,  or  may  assign  those  of  a  third  person.  The 
Board  of  Commissioners^  etc^  v.  Day,  19  Ind.  450 ;  Sturgeon  v. 
The  Board  of  Commissioners  of  Daviess  Co.^  post,  p.  802, 
and  cases  cited.    Parsons  (1  Notes  and  Bills,  164,)  says : 

"  WTienever  a  corporation  is  authorized  to  contract  a 
debt,  it  may  draw  a  bill  or  give  a  note  in  payment  of  it. 
Every  corporation,  therefore,  may  become  a  party  to  bills 
and  notes  for  some  purposes.     Thus,  a  mere  religious  cor- 
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poratioQ  may  need  fuel  for  its  rooms,  and  as  an  economical 
measure  may  buy  a  cargo  of  coal,  and  give  its  note  for  it ; 
and  such  a  note  would  undoubtedly  be  valid  in  this  coun- 
try.  So  also  a  bill  or  note  given  by  a  corporation  will  be 
presumed  to  have  been  given  in  the  course  of  its  legitimate 
business,  until  the  contrary  appears.  And  a  note  given  by 
a  corporation  will,  it  seems,  be  valid  in  the  hands  of  a  sub- 
sequent indorsee,  without  notice,  whatever  may  be  the  pur- 
pose for  which  it  was  given ;  afad  we  think  it  would  be 
valid  in  the  hands  of  the  payee,  unless  the  transaction  was 
clearly  fraudulent,  and  the  payee,  either  from  actual 
knowledge  or  the  nature  of  the  transaction,  had  notice  of 
it.  If,  for  example,  the  trustees  of  Columbia  College  in 
New  York  bought  a  cargo  of  cotton,  and  gave  their  nego- 
tiable note  for  twenty  thousand  dollars,  the  seller  might 
suppose  that  they  had  need  of  some  means  of  transmitting 
a  large  amount  of  money,  and  found  that  they  could  do  it 
to  most  advantage  by  'Using  this  cotton  ;  or  that  they 
wanted  it  for  some  other  legitimate  purpose.  Such  a  note 
would  clearly  be  valid  in  the  hands  of  a  bona  fide  holder 
without  notice ;  nor  do  we  think  that  the  nature  of  the 
transaction  merely  would  be  notice  to  the  original  payee 
that  it  was  given  for  an  unauthorized  purpose." 

Such  being  the  law,  it  is  very  clear,  upon  the  facts  of  this 
case,  that  the  maker  of  the  note  and  mortgage  had  a  right 
to  pay  said  note  and  mortgage  to  the  holder  or  holders,  as 
he  did.  It  does  not  appear  from  the  record,  that  the 
maker  knew  that  Smith  or  Willson  held  the  note  and 
mortgage  otherwise  than  in  their  individual  Capacity,  nor 
that  they  were  executed  to  secure  a  loan  from  any  particular 
fund. 

Here  we  might  stop.  We  have  presented  the  case  just 
as  the  facts  in  the  record  make  it,  and  upon  which  it  must 
be  decided.  But,  as  the  case  may  probably  be  tried  again, 
when  further  facts  may  be  disclosed,  we  submit  an  author- 
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ity  and  an   observation  upon     other  points   we   are   not 
now  called  upon  to  decide. 

In  Moss  V.  Rossie  Lead  Mining  Co.,  5  Hill,  137, 
it  was  held,  that,  if  an  incorporated  company  purchase 
property  and  convert  it  to  their  own  use,  they  will  not  be 
permitted  to  defeat  a  recovery  for  the  price,  by  showing 
that  the  purchase,  on  account  of  the  nature  of  some  of  the 
property,  was  probably,  though  not  necessarily,  an  abuse 
of  the  powers  granted  by  their  charter;  otherwise,  if  the 
vendor  was  apprised  at  the  time  of  the  sale,  that  the  com- 
pany were  acting  in  violation  of  their  charter."  1  Parsons 
Notes  &  Bills,165,  note. 

Could  the  appellee  in  this  case,  the  plaintiff  below,  set  up 
her  own  illegal  act,  if  it  were  such,  of  which  the  appellants 
are  not  shown  to  have  had  any  knowledge,  to  avoid  the 
payment  of  the  note  and  mortgage  to  the  holders  thereof, 
with  whom  the  plaintiff  had  left  them  for  the  purpose  of 
receiving  payment  ? 

Again :  Suppose  it  should  turn  out,  upon  another  trial, 
that  the  loan,  for  which  the  note  and  mortgage  were  given, 
was  made  from  the  surplus  revenue  fund,  still  the  money 
may  be  regarded  as  the  money  of  the  county,  donated,  it  is 
true,  to  a  particular  purpose.  That  portion  of  the  school 
fund  denominated  the  surplus  revenue  originated  in  a  de- 
posit made  nearly  half  a  century  ago  by  the  United  States, 
with  the  State,  of  her  proportionate  share  of  the  surplus 
revenue,  then  in  the  treasury  of  the  United  States,  growing 
out  of  the  enormous  sales,  at  that  period,  of  the  public 
lands.  Though  nominally  a  deposit,  it  was,  at  the  time, 
generally  regarded  as  a  gift,  and  practically  it  was.  Its 
return  has  never  been  demanded,  and  never  will  be.  No 
greater  financial  exigency,  necessitating  its  recall,  than  has 
occurred,  will  occur.  The  State,  by  her  constitution,  has 
permanently  incorporated  it  with  her  school  fund,  distrib- 
nted  it  among  the  counties,  and,  by  section  6  of  the 
8th  article  of  that  instrument,  has  ordained,  that, — 
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^^  The  several  counties  shall  be  held  liable  for  the  preser- 
vation of  so  much  of  the  said  fund  as  may  be  intrusted 
to  them,  and  for  the  payment  of  the  annual  interest 
thereon."  Baker  v.  'Th£  Boards  e/c,  of  Washington  Co.,  53 
Ind.  497 ;  Driskill  v.  The  Board,  etc.,  of  Washington  Co.,  53 
Ind.  532  ;  Bock  v.  Stinger,  36  Ind.  346. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings,  in  accordance  with  this 
opinion. 


►— •■ 


Charles,  Administrator^  bt  al.  v.  Malott. 

Kkw  Trial. — May  be  Qranted  more  than  Twice. — Section  862  of  tho  prac- 
tice act  does  not  prohibit  the  granting  of  another  new  trial  to  a  party 
who,  once  for  an  erroneous  ruling  upon  a  demurrer  to  a  pleading,  and 
again  for  other  reasons,  has  twice  had  a  new  trial  of  the  same  cause. 

WiTNKSS. — Conversaiion  with  Decedent. — Replevin. — Where  a  co-plaintiff  in 
an  action  of  replevin  dies  without  having  made  a  deposition,  and  his  tui- 
ministrator  is  subsitituted  as  a  co-plaintiff,  the  defendant  is  not  a  compe- 
tent witness,  in  his  own  behalf  and  on  his  own  motion,  to  testify  to  a  con* 
versation  had  between  himself  and  the  decedent,  in  relation  to  the  title  to 
the  property  in  controversy. 

From  the  Grant  Circuit  Court. 

/.  VanDevavter  and  J.  W.  Lacey,  for  appellants. 
J.  Broionlee  and  H.  Brownlee^  for  appellee. 

HowK,  J. — In  this  action,  Job  S.,  Jonathan  and  Owen 
Mills,  as  plaintifts,  sued  the  appellee  and  one  John  Jones, 
sheriiFof  Grant  county,  as  defendants,  to  recover  the  pos- 
session of  one  portable  saw-mill,  of  the  Eagle  Machine 
Works,  and  all  fixtures  thereto  belonging,  of  the  alleged 
value  of  three  thousand  dollars. 

The  complaint  was  filed  on  the  18th  day  of  February, 
1871,  and  it  was  alleged  therein,  that  the  plaintifts  were 
the  owners,  and  entitled  to  the  possession,  of  said  saw-mill, 
of  the  value  aforesaid,  of  which  the  appellee   and   said 
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Joues  had  possession  without  right,  and  unlawfully  de- 
tained from  the  said  plaintiffs.     Wherefore,  etc. 

This  is  the  third  time  the  cause  has  been  appealed  to 
this  court.  When  it  was  first  here,  the  decision  and 
opinion  of  the  court  may  be  found  under  the  title  of  Mills 
V.  Malott.  43  Ind.  248;  and  the  second  time  it  was  re- 
ported under  its  present  title  of  Charles^  Adm^Vy  v.  Malott^ 
51  Ind.  350. 

The  appellee  answered  in  three  paragraphs,  of  which 
the  first  was  a  general  denial,  and  each  of  the  other  t\iv'o 
paragraphs  set  uj)  affirmative  matters,  by  way  of  defence. 
To  the  second  and  third  paragraphs  of  answer,  the  appel- 
lants replied  by  a  general  denial.  The  issues  joined  were 
tried  by  a  jury,  and  a  verdict  was  returned  for  the  appel- 
lee, finding  the  value  of  the  property  in  controversy  to  be 
two  thousand  dollars,  and  the  undivided  one-half  of  said 
property  to  be  worth  one  thousand  dollars. 

The  appellants'  motion  for  a  new  trial  was  overruled, 
and  their  exception  was  entered  to  this  ruling,  and  judg- 
ment was  rendered  on  the  verdict. 

The  overruling  of  their  motion  for  a  new  trial  is  the 
only  error  assigned  by  the  appellants  in  this  court.  The 
causes  for  such  new  trial  were  as  follows : 

1.  The  verdict  was  not  sustained  by  sufficient  evidence ; 

2.  The  verdict  was  contrary  to  law  ; 

3.  Error  of  the  court  in  admitting  the  evidence  of  the 
appellee,  Malott,  as  to  the  statements  of  Job  8.  Mills,  de* 
ceased,  whose  administrator  was  a  party  plaintiff;  and, 

4.  The  court  erred  in  admitting  the  evidence  of  the 
appellee,  Malott. 

Before  we  consider  the  questions  arising  under  the  al- 
leged error  assigned  by  the  appellants,  it  is  proper  that  we 
should  dispose  of  a  motion,  tiled  by  the  appellee  in  this 
court,  to  dismiss  the  appeal  of  this  cause.  The  reason 
assigned  by  the  appellee,  in  support  of  his  motion  to  dis* 


186  SUPREME  COURT  OF  INDIANA 

Charles,  Administrator^  et  al.  v.  Malott. 

miss  is,  "  that  the  appellants  were  not  entitled  to  another 
trial,  the  cause  having  teen  tried  three  times,  and  the 
issues  and  verdicts  having  been  the  same  "  on  each  trial. 

In  section  352  of  the  practice  act  it  is  provided,  among 
other  things,  that  "  not  more  than  two  new  trials  shall  be 
granted  to  the  same  party  in  the  same  cause."  2R.  S.  1876, 
pp.  179  to  182.  In  the  case  of  Shirts  v.  Irons^  47  lud.  445 
the  above  quoted  provision  of  the  practice  act  was  very 
carefully  considered  by  this  court,  and  the  following  con- 
struction was  placed  thereon : 

"  We  think  the  true  rule  is,  that  where  two  new  trials 
have  been  granted  in  the  same  cause  to  the  same  party, 
either  by  the  court  below  or  by  this  court,  exclusively  for 
any  of  the  reasons  specified  in  section  852,  another  new 
trial  cannot  be  granted  to  the  same  party  in  such  cause  for 
any  of  the  reasons  specified  in  said  section ;  but  that  this 
court  may  reverse  a  judgment  for  the  erroneous  rulings  of 
the  court  below  on  the  pleadings,  or  other  matters  which 
do  not  constitute  reasons  for  a  new  trial,  although  such 
reversal  may  result  in  another  trial  in  the  court  below  up- 
on the  merits  of  the  case." 

The  rule  thus  declared  and  laid  down,  as  and  for  a  prop- 
er construction  of  the  statutory  provision  above  quoted, 
limiting  the  number  of  new  trials  which  a  party  may  fairly 
have  in  civil  actions,  was  fully  recognized  and  approved  by 
this  court  in  the  more  recent  case  of  Headrick  v.  Wisehart^ 
57  Ind.  129. 

Applying  the  rule  thus  laid  down  to  the  case  at  bar,  and 
the  new  trials  granted  therein  as  shown  by  the  reports  of 
this  case  in  43  Ind.  248,  and  in  51  Ind.  850,  it  will  be 
readily  seen,  we  think,  that  the  appellants  have  had  on- 
ly one  new  trial  of  this  cause,  "  exclusively  for  any  of 
the  reasons  specified  in  section  852."  Indeed,  it  is  appar- 
ent from  the  opinion  of  this  court  in  51  Ind.  850,  that  the 
judgment  was  then  reversed,  and  a  new  trial  was  awarded. 
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solely  and  exclusively  for  an  error  of  the  court  in  overrul- 
ing a  demurrer  to  the  fourth  paragraph  of  the  answer,  and 
not  for  any  of  the  reasons  specified  in  said  section  852  of  the 
practice  act.  The  appellee's  motion  to  dismiss  the  appeal 
in  this  case  is  not  well  taken,  and  must  therefore  be 
overruled. 

We  pass  now  to  the  consideration  of  the  error  assigned 
by  the  appellant  on  the  record  of  this  cause,  in  this  court. 

The  third  and  fourth  causes  for  a  new  trial  present  the 
grounds  upon  which  the  appellants  rely  for  a  reversal  of 
the  judgment  of  the  court  below.  These  grounds  are,  that 
the  court  erred  in  permitting  the  appellee,  Malott,  to  tes- 
tify as  a  witness  in  his  own  behalf,  as  to  any  matters  which 
occurred  prior  to  the  death  of  Job  8.  Mills,  deceased,  whose 
administrator,  Joel  Charles,  was  a  party  plaintiff  in  this 
action,  and  especially  as  to  any  statements  by,  or  conver- 
sations with,  said  Job  8.  Mills,  deceased,  in  his  lifetime. 

In'  the  first  proviso  in  section  2  of  '^  An  act  defining  who 
shall  be  competent  witnesses  in  any  court  or  judicial  pro- 
ceeding in  this  8tate,"  etc.,  approved  March  11th,  1867,  it 
is  provided,  "  That  in  all  suits  where  an  *  administrator 
*  *  is  a  party  in  a  case,  where  a  judgment  may  render 
either  for  or  against  the  estate  represented  by  such  *  ad- 
ministrator, *  *  neither  party  shall  be  allowed  to  tes- 
tify as  a  witness  unless  required  by  the  opposite  party, 
or  by  the  court  trying  the  cause,  except  in  cases  arising 
upon  contracts  made  with  the  *  administrator  *  * 
of  such  estate,"  and  except  in  cases  where  the  deposition 
of  a  party  has  been  taken  and  filed,  and  the  party  dies  before 
the  suit  is  determined,  etc.,  2  R.  8. 1876,  pp.  133  and  134. 

The  appellee's  evidence,  which  the  appellants  ob- 
jected to,  was  material.  He  testified  to  certain  conver- 
sations  between  himself,  the  appellee,  and  the  decedent. 
Job  8.  Mills,  in  the  latter's  lifetime,  which  tended  to  show 
that,  by  the  procurement  of  said  Job  8.  Mills,  acting  for 
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himself  and  his  brothers,  the  said  Jonathan  and  Owen 
Mills,  the  appellee  had  purchased  and  paid  for  one-half 
of  the  property  in  controversy,  upon  the  faith  of  an  agree- 
ment with  the  said  Job  S.,  for  himself  and  his  said  broth- 
ers, that  they  would  release  their  claims  on  the  said  one- 
half  of  said  property,  so  purchased  by  the  appellee.  The 
appellee  was  not  required  to  testify  as  a  witness  either  by 
the  appellants  or  by  the  court  trying  the  cause,  and  the 
case  did  not  fall  within  either  of  the  exceptions  stated  in 
the  statute.  It  seems  to  us  that  the  appellee  was  an  in- 
competent witness  as  to  his  conversation  with  Job  S.  Mills, 
deceased,  and  that  his  evidence,  as  to  those  conversations, 
ought  not  to  have  been  admitted,  over  the  appellants'  ob- 
iections.  Jenks  v.  Opp,  43  Ind.  108 ;  Ginn  v.  Collins^  43 
Ind.  271 ;  Hoadley  v.  Hadley,  48  Ind.  452. 

For  the  reasons  given,  the  court  erred,  we  think,  in  over- 
ruling the  appellants'  motion  for  a  new  trial  of  this  cause. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  appel- 
lants' motion  for  a  new  trial,  and  for  further  proceedings. 
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Common  Carrixb. —  Contract —  Consideration. —  Complaint  f(yr  Failure  to 
Receive  and  Carry. — A  complaint  against  a  railroad  company  alleged  a 
breach,  by  the  defendant,  of  an  agreement  between  the  plaintiff  and  the 
defendant,  whereby  the  latter  agreed  to  ship  certain  live-stock  which  the 
plaintiff  agreed,  and  attempted,  to  deliver  to  the  defendant  for  shipment 

HeUt,  that  the  agreement  was  based  upon  a  sufRcient  consideration. 

Samk. — Rule  for  Non-Delivery  not  the  same  as  for  Failure  to  Receive. — ^The 
rule  of  law,  as  to  the  liability  of  a  common  carrier  for  a  failure  to  deliver 
goods  which  have  been  entrusted  to  it  for  transportation  and  delivery,  is 
not  applicable,  with  the  same  degree  of  strictness,  for  unavoidable  delay  io 
receiving  and  carrying. 
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Samr— i4iMioer.— /wurretfiiofi. — Riot—Strike.— In  an  action  against  a  eom- 
moo  carrier,  for  delay  in  receiving  and  carrying  live-stock  which  it  had 
•greed  to  receive  and  carry,  the  defendant  answered  that  such  delay  was 
caused,  not  by  the  negligence  of  thf  defendant  or  its  agents,  but  solely  by 
reason  of  the  fact,  that,  though  the  defendant  was  prepared  to  receive  and 
carry  the  goods,  an  armed  multitude  of  people  in  rebellion  against  the  laws 
of  the  State,  which  neither  the  defendant  nor  the  civil  authority  of  the 
State  was  able  to  control,  by  force  and  arms  drove  away  the  engineers, 
and  firemen  operating  the  defendant's  engines  and  cars,  and  thus  prevented 
the  defendant  ftt>m  receiving  and  carrying  the  plaintiff's  live-stock. 

Held,  on  demurrer,  that  the  answer  is  sufficient. 

^JMZ.—Jleply, — A  reply,  in  such  case,  alleging  that  the  cause  of  such  pre- 
tended insurrection  was  an  unjust  and  oppressive  reduction  by  the  de- 
fendant of  the  wages  of  its  employees,  which  induced  them  to  strike  and 
refuse  to  work,  and  to  assemble  in  a  peaceable  body  to  demand  a  restora- 
tion of  their  former  rate  of  wages,  but  without  offering  any  resistance  to 
the  civil  authorities,  is  insufficient. 

Same.— A  reply  alleging  that  such  alleged  insurrection  was  composed  solelgr 
of  employees  of  the  defendant,  who,  peaceably  and  without  arms  or 
violence,  and  on  account  of  an  unjust  and  oppressive  reduction  by  the 
defendant  of  their  wages,  refused  to  continue  in  the  defendant's  employ 
until  their  former  rate  of  wages  was  restored,  and  who  had  peaceably  as- 
sembled in  a  small  body  to  petition  therefor,  is  insufficient.  Biddls,  J^ 
dissents  on  this  point. 

From  the  Madison  Circuit  Court. 

N.  0.  Ross  and  H.  D.  Thompson,  for  appellant. 

H.  C.  Allen  and  C.  L.  Henry  for  appellee. 

BiDPLE,  J. — Complaint  by  appellee,  as  a  shipper,  against 
tbe  appellant,  as  a  common  carrier,  to  recover  damages  for 
delay  in  receiving  and  transporting  live-stock.  The  com- 
plaint originally  contained  three  paragraphs,  but  the  sec- 
ond one  was  withdrawn ;  the  case,  therefore,  stands  upon 
the  first  and  third  paragraphs.  A  demurrer,  for  the, 
alleged  want  of  facts,  was  overruled  to  each  paragraph  of 
the  complaint.  The  appellant  answered  by  a  general  de- 
nial, and  six  special  paragraphs,  numbered  from  one  to 
seven  inclusive.  Demurrers  were  overruled  to  the  second, 
third,  fourth,  fifth,  sixth  and  seventh  paragraphs.  Reply 
in  three  paragraphs,  to  the  second  and  third  of  which  de- 
mnrrera  were  overruled.     Trial  by  the  court,  and  finding 
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for  the  appellee.  Motion  for  a  new  trial  overruled.  The 
appellant  excepted  to  the  various  rulings  of  the  court. 
Judgment  on  the  finding,  and  appeal. 

The  second  paragraph  of  answer  was  in  the  following 
words  : 

"  For  a  second  and  further  answer  to  the  first  and  third 
paragraphs  of  complaint,  the  defendant  says,  that,  during 
the  entire  time  of  the  delay  in  shipping  tbe  plaintiff's 
stock,  as  charged  in  said  paragraphs  of  the  complaint,  a 
portion  of  the  citizens  of  the  State  of  Indiana  were  in  re- 
bellion against  the  laws  and  government  of  said  State,  and 
assembled  together  along  the  line  of  the  defendant's  rail- 
road, over  which  it  was  necessary  to  pass  to  carry  said 
stock  to  the  place  of  its  destination,  to  wit,  East  Liberty, 
Pennsylvania,  with  clubs,  stones,  pistols  and  other  dan- 
gerous weapons,  and  with  the  use  of  force,  threats  and  in- 
timidation, drove  the  defendant's  locomotive  engineers, 
firemen,  and  other  servants  necessary  to  run  a  train,  away 
from  the  defendant's  trains,  then  ready  and  prepared  to 
transport  the  plaintiff' 's  hogs  at  the  time  agreed  on  ;  and 
that  said  persons,  so  in  open  rebellion  and  armed  as  afore- 
said, during  all  said  delay,  to  wit,  from  said  26th  day  of 
December,  1873,  until  said  3d  day  of  January,  1874,  con- 
tinued to  assemble  themselves  together  along  the  line  of 
railroad  as  aforesaid,  and  with  force  and  violence  drove 
away  from  the  engines  and  trains  of  defendant  the  engi- 
neers and  firemen  employed  by  the  defendant  to  operate 
its  trains ;  and  that  the  persons  so  in  rebellion,  and  resist- 
ing the  laws  of  the  State  of  Indiana,  and  resisting  the  de- 
fendant in  the  lawful  operations  of  its  said  railroad,  were 
so  numerous  that  the  civil  authorities  of  the  State  were 
unable  to  resist  and  suppress  them ;  and  that  it  became 
necessary  for  the  Governor  of  the  State  of  Indiana  to  call 
out  the  military  force  of  the  State  to  suppress  them  ;  and 
that  he  did  call  out  said  military  force,  and  suppressed  said 
rebellion,  on  the  2d  day  of  Januaiy,  1874 ;  and  that  the 
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defendant,  afi  soon  thereafter  as  it  was  possible  to  do  so,  to 
wit,  on  the  3d  day  of  January,  1874,  sent  a  proper  train 
of  cars  to  where  said  stock  was  to  be  reshipped  from,  and 
without  further  delay  transported  said  stock  to  their  place 
of  destination.  Wherefore  the  defendant  says,  it  was  pre- 
vented by  the  enemies  of  the  government,  in  open  re- 
bellion, from  transporting  the  plaintiff's  hogs  sooner  than 
it  did  transport  them  as  alleged  in  the  complaint." 

The  third,  fifth,  sixth  and  seventh  paragraphs  of  answer 
set  up  substantially  the  same  facts  as  those  averred  in  the 
second.    The  fourth  paragraph  was  withdrawn. 

The  second  paragraph  of  reply  was  pleaded  to  the  second, 
third,  fifth,  sixth  and  seventh  paragraphs  of  answer.  It 
averred  that  the  pretended  rebellion,  set  up  in  the  defend- 
ant's answer,  was  caused  by  a  reduction  of  the  wages  of  the 
engineers,  firemen  and  employees  of  the  defendant,  which 
induced  them  to  strike,  or  refuse  to  go  to  work ;  that  they 
assembled  peacefully,  in  a  body,  and  demanded  their  wages 
restored,  but  neither  ottered  nor  threatened  any  resistance 
to  the  civil  authorities  of  the  State. 

The  thii'd  paragraph  of  reply  is  in  the  following  words: 

"And  for  third  and  further  reply  to  the  second,  third, 
fifth,  sixth  and  seventh  paragraphs  of  defendant's  answer, 
he  says,  that  all  the  obstruction  and  disturbance  that  oc- 
curred, as  set  out  in  said  answer,  were  caused  by  an  unjust 
and  oppressive  order  of  said  defendant,  in  cutting  down 
and  reducing  the  wages  of  her  engineers,  firemen  and  em- 
ployees, and  thus  causing  the  said  employees  to  refuse  to 
work,  and  become  sullen  and  turbulent ;  and  that  said  em- 
ployees assembled  in  a  small  body,  and  demanded  a  revo- 
cation of  said  order,  and  a  restoration  of  their  former  wa- 
ges ;  and  that  none  but  the  employees  of  this  defendant 
engaged  in  any  way  in  said  disturbance." 

Upon  the  issues  thus  settled,  the  case  was  tried. 

The  only  objection  made  to  the  complaint  is,  that  it  does 
not  aver  any  consideration  for  the  contract  to  ship  the 
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stock,  but  it  shows  the  relation  of  common  carrier  and 
shipper  between  the  parties,  and  an  agreement  on  the  part 
of  the  appellee  to  furnish  to  appellant  stock  to  be  shipped, 
and  on  the  part  of  the  appellant  to  ship  the  stock,  and  that 
the  stock  was  furnished  at  the  proper  depots,  and  a  part 
of  it  loaded  upon  the  appellant's  cars.  These  facts  show 
the  contract,  and  a  sufficient  consideration  to  support  it. 
We  think  the  complaint  is  good.  The  Pittsburgh,  etc.,  K  W, 
Co.  V.  Morton,  61  Ind.  539. 

The  appellee  insists,  that  it  is  immaterial  whether  his 
second  and  third  replies  to  the  appellant's  answer  are  good 
or  not,  because,  as  he  also  insists,  the  paragraphs  of  answer 
to  which  they  were  pleaded,  are  not  good. 

It  is  generally  held,  that,  to  excuse  a  common  carrier, 
the  loss  must  happen  from  a  strictly  superior  force,  not 
merely  human,  unless  it  be  the  public  enem^,  the  vis  major 
of  the  civil  law.  Redfield  Carriere,  sec.  25.  But  the 
earner  will  be  exempted  from  losses  caused  by  pu];^lic  ene- 
mies, ashy  a  hostile  invasion  and  seizure  or  destruction  of 
property,  or  by  the  capture  of  the  carrier's  vessel  and  cargo 
on  the  high  seas  by  the  men  of  war  or  commissioned  pri- 
vateers of  the  nations  with  which  we  are  in  open  war. 

"  To  make  a  public  enemy,  the  government  of  the  foreign 
country  must  be  at  war  with  the  United  States;  for  a  mob 
how  numerous  soever  it  may  be,  or  robbers,  whoever  they 
may  be,  are  never  considered  as  a  public  enemy."    Bouv. 
Diet.,  tit.  Public  Enemy. 

Rioters  and  robbers  and  thieves  and  insurrectionists, 
though  at  war  with  social  order,  are  not  in  this  sense 
classed  as  public  enemies.  Though  the  force  by  which  the 
carrier  be  opposed  be  never  so  great^  as  if  an  irresistible 
multitude  of  people  should  rob  him,  he  is  nevertheless 
chargeable. 

Pirates  upon  the  high  seas,  however,  stand  as  an  excep- 
tion to  this  rule.  They  are  considered  the  enemies  of  all 
civilized  nations,  and  indeed  of  the  human   race,   whose 
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depredations  upon  a  common  carrier  will  excuse  him  from 
liability.  Edwards  Bailments,  463.  The  carrier  is  an- 
swerable for  loss  caused  by  the  irresistible  force  and  vio- 
lenee  of  robbers  and  mobs ;  and  thieves,  rioters,  insurgents, 
who  are  merely  private  depredators,  are  not  considered 
public  enemies  in  the  legal  sense  of  the  term.  Angell 
Carriers,  sees.  191,  200. 

It  has  long  been  settled  in  England,  that  a  common  car- 
rier is  responsible  for  all  losses,  except  such  as  are  occa- 
sioned (to  speak  in  the  quaint  language  of  the  common 
law)  "  by  the  act  of  God  or  the  King's  enemies."  The 
true  reason  is  given  by  Sir  William  Jones,  namely,  that 
tbe  carrier's  engagement  is  a  public  employment,  which 
gives  him  easy  facilities,  and  afibi*ds  great  temptations,  to 
combine  secretly  with  robbers  to  the  infinite  mischief  of 
commerce,  and  extreme  inconvenience  to  society.  To 
which  reasons  may  be  added,  that,  when  goods  are  de- 
livered to  a  carrier,  they  are  no  longer  under  the  con- 
trol of  the  owner.  If  they  should  be  lost  by  the  grossest 
carelessness  of  the  carrier,  or  negligence  and  dishonesty 
of  his  servants,  or  be  stolen  by  thieves  in  collusion  with 
them,  the  owner  would  be  unable  to  prove  the  facts,  ex- 
cept by  those  who  .had  committed  the  wrong,  and  who 
would  thus  be  strongly  tempted  to  excuse  their  master 
as  well  as  themselves.  Angell  Carriers,  sees.  149,  150, 
191,  200. 

The  law  against  common  carriers,  where  the  goods  are 
lost,  seems  severe,  but  its  severity  is  necessary  to  the 
security  of  property,  and  the  protection  of  commerce,  and 
is  founded  in  experience  and  the  deepest  wisdom. 

The  first  case  we  find  reported  was  under  Charles  II. 

It  is  this :  The  carrier  loaded  his  vessel  in  the  river  Thames, 

for  Cadiz,  in  Spain.  She  was  manned  by  five  sailors,  which 

was  sufficient  to  sail  her.    In  the  night-time  came  eleven 
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persons,  under  pretence  of  pressing  seamen  for  the  King's 
service,  and  by  force  seized  the  sailors  and  took  the  goods. 
The  case  was  compounded  upon  a  final  decision,  but  ^'  it 
was  agreed  on  all  hands  that  the  master  should  have  an- 
swered, in  case  there  had  been  any  default  in  him  or  his 
mariners."    Morse  v.  Slue,  Ventris,  190. 

The  first  case  reported  in  this  State  is  WalpoU  v.  Bridges, 
5  Blackf.  222,  wherein  Dbwey,  J.,  gives  a  construction  to 
the  phrase,  "Act  of  God,"  but  does  not  define  a  public  enemy. 
In  this  ease,  it  was  held  that  the  exception  in  a  bill  of  lad- 
ing, "  unavoidable  dangers  and  accidents  of  the  road  only 
excepted,"  did  not  restrict  the  general  liability  of  a  com- 
mon earner.  The  following  cases  support  this  view  more 
or  less  directly :  Proprietors  of  the  Trent  Navigation  v. 
Wood,  8  Esp.  127;  Lane  v.  Cotton,  1  Ld.  Raym.  646, 
652 ;  Bell  v.  Beed,  4  Binney,  127 ;  Murphy  v.  Staton,  3 
Munf.  289;  EwaH  v.  Street,  2  Bailey,  157;  McAHhur  v. 
Sears,  21  Wend.  190;  Blackstock  v.  The  New  York  and 
Erie  B.  B.  Co.,  1  Bosworth,  77. 

But  the  strict  rule  contended  for  by  the  appellee  is  ap- 
plicable to  common  carriers  only  after  they  have  received 
the  goods  for  transportation,  and  fail  to  deliver  them  at 
their  destination,  or  when  they  are  lost.  In  cases  like  the 
present,  for  delay  in  receiving  and  carrying  the  goods,  the 
carrier  is  not  an  insurer,  and  is  bound  only  by  the  general 
rule  of  liability  for  a  breach  of  his  contract,  or  of  his  pub- 
lic duty  as  a  carrier,  and  may  be  excused  for  delay  in  re- 
cdving  the  goods,  or  in  transporting  them  after  they  have 
been  received,  whenever  the  delay  is  necessarily  caused  by  un- 
foreseen disaster  which  human  prudence  can  not  provide 
against,  or  by  accident  not  caused  by  the  negligence  of 
the  carrier,  or  by  thieves  and  robbers,  or  an  uncontrollable 
mob. 

Under  this  view,  we  think  the  second,  third,  fifth,  sixth 
and  seventh  paragraphs  of  the  appellant's  answer  are  each 
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sufficient.     The    Pittsburgh,  etc.,  JB.  W.  Co.  v.  MortoUj    61 
Ind.  539. 

The  appellant  insists,  that  the  second  and  third  para- 
graphs of  the  reply  to  its  answer  are  both  insufficient. 
As  to  the  second  paragraph,  we  think  this  view  is  correct. 
The  fact  that  a  railroad  company  has  reduced  the  wages  of^ 
its  employees  can  not  be  held  to  justify  or  excuse  a  mob, 
composed  of  mdiscriminate  persons,  in  stopping  a  train  of 
cars,  and  delaying  the  receiving  of  goods,  or  the  trans- 
portation of  freights ;  nor  can  the  railroad  company  be 
held  responsible  for  the  consequences  of  such  unlawful 
proceedings,  when  they  cause  such  delay. 

A  majority  of  the  court  also  hold  the  third  para- 
graph of  reply  insufficient.  They  think  that  a  fair  con- 
struction of  its  averments  means  no  more  than  that  the 
employees  committed  the  acts  alleged  against  them  in 
the  reply,  after  they  had  refused  to  work  for  the  company, 
and  thus  had  severed  their  relations  with  the  road,  and 
had  therefore  ceased  to  be  its  employees. 

If  this  is  the  fair  construction  of  the  reply,  it  is  insuffi- 
cient ;  but  the  writer  of  this  opinion  is  constrained  to  dif- 
fer from  the  majority  of  the  court  on  this  point.  He  can 
not  see  how  the  language  of  the  averments  can  fairly  bear 
such  a  construction.  The  persons  alleged  to  have  created 
the  disturbance  and  caused  the  delay  are  averred,  through- 
out the  reply,  to  be  the  employees  of  the  appellant,  and  the 
concluding  sentence,  which  must  be  taken  as  referring  to 
what  precedes  it,  clearly  avers  "  that  none  but  the  em- 
ployees of  the  defendant  engaged  in  any  way  in  said  dis- 
turbance." The  reply,  as  the  writer  construes  it,  puts  the 
fact  whether  the  persons  causing  the  delay  complained  of 
were  the  employees  of  the  appellant  or  not,  directly  in 
issue,  and,  as  it  was  thus  presented  to  the  court  for  trial 
and  found  against  the  appellant,  that,  therefore,  the  judg- 
ment ought  to  be  affirmed;  for  it  is  a  well  settled  principle 
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of  law  that  a  delay  caused  by  a  ^'  strikSy^  or  a  moby  com- 
posed solely  of  the  employees  of  a  railroad  company,  as 
averred  in  the  reply  before  as,  will  not  excuse  the  com- 
pany from  receiving  and  carrying  freight  according  to  ita 
contract  or  public  dnty.  Redfield  Carriers,  sec.  28; 
Edwards  Bailments,  sec.  609;  Conger  v.  The  Hud- 
son  River  R.  R.  Co,  6  Duer,  875 ;  Parsons  v.  Hardy y  14 
Wend.  215  ;  Blaekstock  v.  The  New  York  and  Erie  R.  R.  Co., 
20  N.  Y.  48 ;  Condict  v.  The  Grand  Trunk  R.  W.  Co.,  64 
N.  Y.  600. 

For  the  error  in  overruling  the  demurrer  to  the  third 
paragraph  of  reply,  the  judgment  must  be  reversed. 

Other  points  not  herein  examined  are  presented  by  the 
record^  but  as  it  ift  scarcely  possible  that  they  will  arise 
again,  and  as  the  law  issues  are  now  settled,  we  may  be 
excused  from  deciding  any  other  questions  in  the  case. 

The  judgment  is  reversed,  at  the  coats  of  the  appellee  ; 
cause  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings  according  to 
this  opinion. 


Anderson  bt  al.  v.  Anderson. 

Rinxw  or  Jupomkkt. — OomplaifU. — ParHHon  ujxm  Award  of  Arhitraion, 
— Arbitration  and  Umpirage. — In  an  action  for  the  review  of  a  judgment 
rendered  in  an  action  for  partition,  it  appeared  affirmatively  by  the  record 
filed  wlili  the  oomplaiBi  for  review,  that  the  judgment  sought  to  be  re- 
viewed bad  been  vendered,  over  a  demurrer  for  insufficiency  and  an  excep- 
tion, on  a  paragraph  of  the  complaint  for  partition,  counting  upon  a  stat- 
utory award  by  arbitrators ;  but  it  did  not  appear  by  the  record  that  the 
award  and  agreement  of  submission  had  ever  been  filed  in  the  court 
named  in  such  submission,  nor  that  the  submission  and  awaid  had  been 
proved,  nor  that  proof  had  been  made  of  due  service  of  a  copy  of  the 
award,  nor  that  the  proper  court  had  caused  such  submission  and  award  to 
be  entered  of  record,  and  had  granted  a  rule  to  show  cause  why  Judgment 
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should  not  be  rendered  upon  the  award,  nor  that  the  awar4  had  over  been 
confirmed  by  the  judgment  of  the  proper  court. 
Hddf  on  demurrer  to  the  complaint  for  review,  that  it  is  sulBcient,  that  such 
paragraph  of  the  complaint  for  partition  was  insufficient,  and  therefore 
that  the  judgment  rendered  thereon  should  be  reviewed  and  reversed. 

From  the  Franklin  Circuit  Court. 

B.  L.  Smithy  G.  B.  Sleeth  and  J.  W.  Study ^  for  appellants. 
W.  M.  McCarty  and  F.  J.  Hall^  for  appellee. 

HowK,  J. — In  this  action  the  appellants  sued  the  appellee, 
in  a  complaint  of  a  single  paragraph,  to  obtain  a  review  of 
a  former  judgment  of  the  court  below,  in  favor  of  the  ap- 
pellee and  against  the  appellants,  for  alleged  errors  of  law 
appearing  in  the  proceedings  and  judgment.  The  appel- 
lee demurred  to  the  appellants'  complaint,  upon  the  fol- 
lowing grounds  of  objection,  to  wit : 

1.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action ; 

2.  For  a  defect  of  parties  plaintiffs. 

This  demurrer  was  sustained  by  the  court,  and  to  this 
decision  the  appellants  excepted,  and  judgment  was  ren- 
dered on  the  demurrer,  in  favor  of  the  appellee  and  against 
the  appellants,  for  the  costs  of  this  suit,  from  which  judg- 
ment this  appeal  is  now  prosecuted. 

In  this  court  the  only  error  assigned  by  the  appellants 
is  the  decision  of  the  circuit  court,  in  sustaining  the  appel- 
lee's demurrer  to  their  complaint. 

In  this  complaint  the  appellants  alleged,  in  substance, 
that,  on  the  23d  day  of  August,  1876,  the  appellee  filed 
her  complaint,  in  three  paragraphs,  against  the  appellants 
in  the  court  below,  the  first  two  paragraphs  of  which  set 
forth,  in  substance,  that,  on  the  Ist  day  of  January,  1874, 
Joseph  Anderson  died  in  Franklin  county,  Indiana,  seized 
in  fee  of  the  real  estate  therein  described,  and  leaving  as 
Ws  only  heirs  at  law,  the  appellee,  his  widow,  and  the 

appellants,  his  children   and  grandchildren,  and  charging 
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that  certain  advancemeuts  had  been  made  to  certain  of 
the  appellants,  and  praying  partition  of  said  real  estate, 
and  that  said  advancements  might  be  considered  in  making 
such  partition  ;  that  the  third  paragraph  of  said  complaint 
stated,  in  substance,  that  Joseph  G.  Anderson  died  January 
1st,  1874,  seized  in  fee  of  the  real  estate  therein  described, 
leaving  as  his  only  heirs  the  appellee  and  the  appellants,  and 
that  the  appellee  and  the  appellants  entered  into  a  bond, 
made  part  of  said  paragraph,  agreeing  to  refer  all  matters 
in  dispute  to  the  arbitrament  and  award  of  Charles  Miller, 
Thomas  Scott  and  James  H.  Moore,  and  that  their  award 
should  be  made  a  rule  of  the  Franklin  Circuit  Court ;  that 
said  arbitrators  met  and  qualified,  and,  after  hearing  evi- 
dence, awarded  to  the  appellee  in  fee  certain  lands  therein 
described,  and  making  a  copy  of  the  award  a  part  of  said 
paragraph,  and  setting  forth  that  the  appellants  had  not 
conveyed  said  lands  to  the  appellee,  and  asking  that  tbey 
be  ordered  and  decreed  to  convey  said  lands  to  her,  the 
appellee,  and  averring  that  she  had  performed  all   o 
conditions,  of  said  award,  and  asking  that  the  award  be 
made  a  rule  of  the  court.    And  the  appellants   further 
averred,  that  a  summons  was  issued  and  served  on  all  of 
the  appellants,  except  Jeremy  H.  Anderson,  on  or  before 
August  21st,  1876,  and  publication  w^as  made  as  to  said 
Jeremy  H.  Anderson  prior  to  the  last  named  date,  and 
that,  on  September  6th,  1876,  being  the  third  juridical  day 
of  the  September  term,  1876,  of  the  court  below,  the  fol- 
lowing proceedings  were  had  in  said  cause ;  that  the  appel- 
lants, then  defendants,  were  all  defaulted  and  a  judgment, 
in  substance  as  follows,  was  rendered :  That  the  complaint 
should  be  taken  as  true,    that  the  award  of  the  arbitrators 
be  made  a  rule  of  the  court,  and  that  the  appellants  convey 
the  lands  awarded  to  the  appellee,  and,  on  default  so  to  do, 
that  the  judgment  should  vest  all  the  right,  title  and  inter- 
est of  the  appellants,  then  defendants,  in,  to  and  over  said 
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lands,  in  the  appellee,  her  heirs  and  assigns  forever,  and 
stand  for  a  deed,  and  a  judgment  for  costs.  The  appellants 
farther  said,  that,  at  the  same  term  of  the  court,  on  the 
8th  day  ot  September,  1876,  the  fifth  juridical  day  of  said 
term,  they  filed  their  motion  to  set  aside  the  default  and 
judgment  theretofore  taken  against  them,  which  motion 
was  overruled ;  that  thereupon  the  appellants,  then  defend- 
ants, moved  the  court  for  a  new  trial  of  said  cause,  upon 
the  payment  of  costs,  and  the  court  overruled  said  motion, 
to  each  of  which  rulings  of  the  court  the  appellants  at 
the  time  excepted,  and  filed  their  bill  of  exceptions.  The 
appellants  filed  a  full,  complete  and  correct  transcript  of 
all  the  proceedings  in  said  cause,  with  their  complaint  in 
this  case,  and  made  the  same  a  part  thereof.  The  appel- 
lants prayed  that  the  proceedings  and  judgment  set  forth 
in  their  complaint  might  be  reviewed,  vacated,  set  aside  or 
modified,  for  the  following  reasons  : 

1.  Because  the  finding  and  judgment  of  the  court,  on 
the  first  and  second  paragraphs  of  the  complaint,  could 
only  have  been  an  interlocutory  judgment  for  partition 
of  the  lands  therein  described,  and  the  appointment  of  com- 
missioners to  make  such  partition ;  or  there  should  have 
been  a  finding  and  judgment  that  said  lands  were  not  sus- 
ceptible of  division. 

2.  Because  the  court  acquired  no  jurisdiction  of  the  sub- 
ject-matter of  the  cause  of  action  set  forth  in  the  third  para- 
graph of  the  complaint,  said  cause  of  action  being  a  statu- 
tory award  of  arbitrators,  and  no  proof  having  been  made 
or  filed  that  said  award  or  a  copy  had  been  served  on  the 
appellants,  then  defendants,  said  award  not  having  been 
entered  of  record,  and  no  rule  of  court  having  been  granted 
or  issued  against  or  served  upon  any  of  the  appellants, 
to  show  cause  why  judgment  should  not  be  rendered  upon 
said  award. 

8.    Because  no  rule  of  the  court  below  was  served  upon 
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the  appellants  ten  days  prior  to  the  rendition  of  the  judg- 
ment making  said  award  absolute. 

4.  Because  the  third  paragraph  of  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

5.  Because  neither  the  findings  nor  judgment  of  the 
court  show  that  any  proof  whatever  was  introduced  to  sus- 
tain any  of  the  allegations  of  the  complaint. 

6.  Because  the  third  paragraph  of  the  complaint,  the 
only  one  upon  which  the  judgment  rendered  was  based, 
did  not  authorize,  nor  did  its  allegations  warranty  a  finding 
or  judgment  that  the  appellee  was  either  awarded,  or  was 
the  owner  of,  the  one-third  or  any  portion  in  fee  of  the 
lands  described  in  the  third  paragraph  of  her  complaint, 
for  her  heirs  and  assigns  forever ;  but,  on  the  contrary, 
the  third  paragraph  of  the  complaint,  and  the  exhibits  made 
part  thereof,  showed  the  same  to  have  been  set  apart  to  her 
for  her  use  during  life. 

7.  Because  the  third  paragraph  of  the  complaint  showed, 
that  the  pretended  arbitration  was  held  by  the  arbitrators 
therein  named,  who  assumed,  and  by  their  award  undertook, 
to  determine  the  claim  of  the  parties  to  the  arbitration,  to 
the  fee  of  the  real  estate  therein  described ;  the  appellee  hav- 
ing been  the  second  wife  of  the  Joseph  G.  Anderson  named 
in  the  complaint,  and  having  no  children  by  him,  and  he 
haviug  at  his  death  children  by  a  former  wife.  Said  arbitra- 
tion and  the  action  of  the  arbitrators  were  therefore 
null  and  void,  and  unauthorized  by  law,  and  could  have  no 
binding  force  or  eiFect  whatever. 

8.  Because  the  court  arbitrarily  refused  to  set  aside  the 
default  and  judgment  two  days  after  the  rendition  thereof, 
upon  the  appellants'  motion  supported  by  affidavits. 

9.  Because  the  court,  by  its  decree  and  judgment,  or- 
dered and  directed  the  appellants  to  convey  the  lands  de- 
scribed in  the  third  paragraph  of  appellee's  complaint  to 
the  appellee ;  she  not  having  averred  a  tender  of  a  deed  to 
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the  ^)pellant89  and  having  filed  no  deed  to  them,  of  any 
of  the  lands  described  in  her  complaint,  her  action  was 
therefore  prematurely  brought. 

10.  Because  the  court  refused  to  grant  the  appellants, 
then  defendants,  a  new  trial  upon  their  motion,  upon  the 
payment  of  all  costs  in  said  pro<?eeding.    Wherefore,  etc. 

With  their  complaint  for  review,  the  appellants  filed  a 
complete  transcript  of  the  proceedings  and  judgment, 
which  they  sought  to  have  reviewed  in  this  action.  It  is 
evident  from  this  transcript,  that,  in  the  third  paragraph 
ot  her  complaint,  the  appellee  counted  upon  a  statutory 
award,  made  by  certain  arbitrators  to  whom  the  appellants 
and  the  appellee  had  submitted  '^all  differences,  damages, 
claims  and  demands  whatsoever,  either  in  law  or  equity,*" 
then  existing  between  them.  It  is  apparent  also,  from  the 
judgment  in  said  cause,  set  out  in  said  transcript,  that  it 
was  rendered  upon  the  third  paragraph  of  the  complaint, 
and  for  the  enforcement  of  the  award  sued  on  therein.  It 
did  not  appear,  however,  from  .the  transcript  of  the  pro- 
ceedings and  judgment,  made  part  of  the  third  paragraph 
of  the  appellee's  complaint  in  the  original  suit,  that  the 
award  and  the  agreement  of  submission  had  ever  been 
filed  in  the  court  named  in  such  submission,  ae  provided 
in  section  12  of  "An  act  relative  to  arbitrations  and  um- 
pirages,'' approved  February  3d,  1852.  2  R.  S.  1876,  p. 
320.  Nor  did  it  appear  from  said  transcript,  that  the  sub- 
mission and  award  had  been  proved,  nor  that  proof  had 
been  made  of  the  due  sei*vice  of  a  copy  of  the  award  on 
the  appellants.  Nor  did  it  appear  that  the  court  had  caused 
nnch  submission  and  award  to  be  entered  of  record,  and 
had  granted  a  rule  thereon  against  the  appellants  to  show 
cause  why  judgment  should  not  be  rendered  by  the  court 
upon  said  award,  as  provided  in  section  13  of  the  above 
entitletl  act.  Supra.  Nor  did  the  said  transcript  show 
tliat  the  award  in  suit  had  ever  been  confirmed  by  the 
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judgment  of  the  court  below,  as  required  by  the  provisions 
of  the  statute. 

In  the  case  of  Shroyer  v.  Bash^  57  Ind.  849,  in  construing 
the  provisions  of  the  above  entitled  act  relative  to  arbitra- 
tions and  umpirages,  we  said : 

"  Under  these  provisions,  it  is  clear  to  our  minds,  that 
a  statutory  award  must  be  regarded  as  merely  in  fieri^  un- 
til it  has  the  sanction  of,  and  is  confirmed  by,  the  proper 
court  on  the  hearing,  in  the  proceeding  provided  by  the 
statute  for  that  purpose.  Until  such  confirmation  of  the 
award,  it  is  imperfect  and  incomplete,  and  may  or  may  not 
be  a  valid  award.  The  award,  called  for  by  the  provisions 
of  our  statute,  is  an  award  confirmed  by  the  proper  court, 
in  a  proper  proceeding  for  that  purpose ;  and  this  is  the 
award,  which  the  parties  execute  bonds  with  condition  to 
abide  by  and  faithfully  perform.  In  our  opinion,  under  a 
fair  construction  of  the  entire  statute,  an  action  can  not, 
and  ought  not  to,  be  maintained  on  a  statutory  arbitration 
bond,  for  the  enforcement  of  the  award,  until  such  award, 
in  a  proper  proceeding  for  that  purpose,  has  been  confirmed 
by  the  judgment  of  the  proper  court." 

In  the  case  of  Boots  v.  Canine,  58  Ind.  450,  it  was  held 
by  this  court,  that  an  action  would  not  lie  upon  a  statutory 
award,  "  until,  in  a  proper  proceeding  for  that  purpose 
under  the  statute,  the  award  had  been  confirmed  by  the 
Judgment  of  the  proper  court.  For,  until  such  judgment 
of  confirmation,  a  statutory  award  is  incomplete  and  im- 
perfect." See,  also,  on  the  point  now  under  consideration, 
the  case  of  Martin  v.  Bevan,  58  Ind.  282. 

It  is  admitted  by  the  appellee's  counsel,  in  their  argu- 
ment of  this  cause  in  this  court,  that  the  judgment  or  de- 
cree in  the  original  suit  "  was  founded  on  the  third  para- 
graph "  of  the  appellee's  complaint,  in  which  it  was  "  sim- 
ply sought,  as  at  common  law,  to  enforce  performance  "  of 
the  award,  "  and  not  under  the  statute."  The  appellee's 
counsel,  in  their  brief   of  this  cause,  further  say  : 
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"No  rule  of  court  was  served — we  asked  for  none,  wanted 
none;  we  alleged  partition  (by  arbitration),  notice  of  it  to 
parties,  compliance  with  the  award  by  us,  a  default  by 
them,  and  asked  that  they  be  compelled  to  comply  by 
executing  deeds,  or,  on  default,  the  decree  stand  for  title 
in  severalty  of  the  laud  assigned  to  the  plaintiff  below." 

These  admissions  of  the  appellee's  counsel  show  very 
clearly,  we  think,  that  the  appellee,  in  the  enforcement  of 
the  award  made  part  of  the  third  paragraph  of  her  com- 
plaint, did  not  intend  to  be  governed,  and  was  not  gov- 
erned, by  the  provisions  and  requirements  of  the  statute ; 
for,  if  either  of  the  parties  to  a  statutory  award  shall  fail  or 
refuse  to  comply  with  the  award,  and  the  other  party  shall 
desire  to  enforce  the  same,  the  statute  imperatively  requires, 
that  such  other  party  shall  ask  for  a  rule  from  the  proper 
court,  against  the  party  failing  or  refusing  to  comply  with 
the  award ;  that  the  court  shall  grant  the  rule ;  that, "  If  the 
rule  has  been  served  ten  days  or  more  on  the  adverse 
party  before  the  time  set  for  showing  cause  against  the 
award,  the  court  may  proceed  to  examine  and  determine 
the  same  in  his  absence ;  or  if  he  appear  they  shall  pro- 
ceed to  heai*  aud  determine  the  grounds  alleged  against 
euch  award,  if  there  be  any ; "  and  that,  upon  such  hearing, 
"the  court  shall  confirm  the  award  and  render  judgment 
thereon,  unless  the  award  be  vacated,  or  modified,  or  post- 
poned," as  provided  in  the  statute,  "  which  judgment  shall 
have  the  same  fonce  and  effect  as  judgments  in  other  cases." 
2R.  S.  1876,  pp.  820,'321. 

It  is  very  clear,  therefore,  as  it  seems  to  us,  that  there  is 
"  error  of  law  appearing  in  the  proceedings  and  judgment " 
which  the  appellants  seek  to  have  reviewed  in  their  com- 
plaint in  this  action,  in  this:  That  the  said  third  paragraph 
ot  the  appellee's  complaint,  in  the  original  cause,  upon 
which  paragraph  alone,  it  is  admitted,  the  said  judgment 
was  founded,  did  not  state  facts  sufficient  to  constitute  a 
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cause  of  action  against  the  appellants,  or  either  of  them, 
or  to  authorize  or  justify  the  court  in  the  rendition  of  said 
judgment. 

There  were,  perhaps,  other  errors  of  law  appearing 
in  said  proceedings  and  judgment,  as  alleged  by  the  ap- 
pellants ;  but  this  we  do  not  decide.  The  error  of  law, 
which  we  have  considered  and  passed  upon,  was  amply 
sufficient  to  sustain  the  appellants'  complaint,  in  this  acHon, 
and  to  entitle  them  to  the  review  and  reversal  of  th«  judg- 
ment in  the  original  cause. 

We  are  clearly  of  the  opinion,  th&t  the  court  below 
erred  in  sustaining  the  appellee's  demurrer  to  the  appel- 
lants' complaint. 

Since  the  record  of  this  cause  wa^  filed  in  this  court,  and 
before  the  submission  of  the  case,  it  was  suggested  that  the 
appellee  had  died  intestate ;  and  thereupon,  on  the  appel- 
lants' motion,  the  heirs  at  law  of  the  appellee,  to  wit, 
Naomi  Adams  and  others,  were  substituted  as  appelleee, 
and  duly  notified  of  the  pendency  of  this  appeal. 

The  judgment  is  reversed,  at  the  costs  of  the  heirs  at 
law  of  the  appellee,  now  deceased,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  appellee's  de- 
murrer to  the  appellants'  complaint,  and  for  further  pro- 
ceedings, in  accordance  with  this  opinion. 


Johnson  v.  The  State. 

Criminal  Law. — Indictment  for  Arson, — Burning  Prvperty  Insured, — Cor- 
porate Eanstencet  and  Name,  of  Insurance  Company. — An  indictment  for 
anon,  charging  the  burning  of  property  insured  against  loss  by  fire  by  an 
insurance  company  designated  by  a  name  apparently  indicating  it  to  be  t 
corporation,  need  not  affirmatively  aver  its  corporate  existence,  nor  whetbei 
it  is  a  domestic  or  foreign  corporation. 
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Samb. — JBvidence, — Foreign  Insurance  Company. — Non-Compliance  of^  vtith 
Statute, — An  insurance  policy  issued  by  such  company,  on  such  property, 
is  admiasible  in  evidence,  on  the  trial  in  such  case,  without  proof  either  of 
the  corporate  existence  of  the  compan}',  or  that  the  company,  which  was  a 
foreign  corporation,  had  complied  with  the  requirements  of  the  act  of  De- 
cember 21st,  1865, 1  R.  S.  1876,  p.  694,  "  regulating  foreign  insurance  com- 
panies doing  business  in  this  State,"  etc. 

Samb. — Purchase,  after  Fire,  of  Part  of  Insured  Property,  from  Wife  of  Co- 
Dejendant — A  witness  in  such  case  having  testified  that  he  and  one  indicted 
jointly  with  the  defendant,  at  the  solicitation  of  the  latter,  and  on  his 
promise  to  them  that  the  codefendant  could  have  all  of  the  goods  insured 
which  he  could  carry  away,  had  set  the  insured  property  on  fire,  it  was 
proper  to  permit  evidence  of  witnesses,  that,  after  the  fire,  they  had  pur- 
chased, of  the  wife  and  at  the  house  of  the  codefendant,  goods  of  the  char- 
acter of  those  insured. 

From  the  Owen  Circuit  Court. 

H.  Richards,  A.  W.  FulleHov,  A.  T,  Rose,  E.  Short,  E.  E. 
Rose  and  S.  M.  McGregor,  for  appellant. 

T.  W.  Woollen,  Attorney  General,  S.  0.  Pickens,  Prosecut- 
ing Attorney,  W.  M.  Franklin,  L  H.  Fowler  and  W.  Hick- 
am,  for  the  State. 

XiBLACK,  .r. — The  appellant,  Isaac  E.  Johnson,  was  in- 
dicted jointly  with  one  William  F.  Johnson,  for  the 
crime  of  arson. 

The  indictment  contained  two  counts. 

The  first  count  charged  the  defendants  with  huming  a 
stock  of  drugs,  medicines,  groceries  and  other  merchandise, 
the  property  of  the  said  Isaac  E.  Johnson,  upon  which  a 
policy  of  insurance  against  loss  or  damage  by  fire  had  been 
issued  by  the  Phoenix  Insurance  Company  of  Brooklyn, 
with  intent  to  defraud  said  insurance  company. 

The  second  count  charged  the  defendants  with  burning 
a  frame  storehouse,  the  property  of  one  Finley  B.  John- 
uon,  together  with  the  said  stock  of  drugs,  medicines, 
poceries,  and  other  merchandise  of  the  said  Isaac  E. 
Johnson,  all  of  which  property  was  insured  against  loss  or 
damage  by  fire  by  the  said  Phoenix  Insurance  Company  of 
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Brooklyn,  with  the  like  intention  of  defrauding  such  in- 
surance company. 

The  appellant  moved  to  quash  both  counts  of  the  in- 
dictment, but  his  motion  was  overruled. 

A  separate  trial  being  ordered,  the  cause,  as  to  the  appel- 
lant, was  tried  by  a  jury,  who  returned  a  verdict  of  guilty 
on  both  counts  of  the  indictment,  fixing  his  punishment  at 
a  fine  of  one  hundred  dollars,  and  imprisonment  in  the 
state-prison  for  eighteen  months.  After  considering  and 
overruling  a  motion  for  a  new  trial,  the  court  rendered 
judgment  upon  the  verdict. 

The^first  question  here  arises  upon  the  sufficiency  of  the 
indictment. 

It  is  objected  that  the  indictment  was  bad  for  not  show- 
ing whether  the  Phoenix  Insurance  Company  was  a  do- 
mestic or  foreign  corporation ;  that,  if  a  domestic  corpora- 
tion, it  ought  to  have  been  alleged  to  have  been  duly  or- 
ganized under  the  laws  of  this  State ;  or,  if  a  foreign  cor- 
poration, that  such  corporation  had  complied  with  the  act 
regulating  foreign  insurance  companies  doing  business  in 
this  State.     1  R.  S.  1876,  p.  594. 

"We  think  it  fairly  deducible  from  the  authorities,  that, 
when  an  ideality  is  referred  to  in  a  pleading  by  a  name 
such  as  is  usual  in  creating  corporations,  and  which  dis- 
closes no  individuals,  a  corporate  existence  is  implied  with- 
out being  specially  averred.  This  we  regard  as  a  settled 
rule  of  pleading  in  this  State.  Jones  v.  The  Cincinnati  Type 
Foundry  Co..  14  Ind.  89 ;  Stein  v.  IndianapoliSy  etc, 
Association,  18  Ind.  237  ;  Traber  v.  Briyht,  32  Ind.  69  ;  Ad- 
ams  Express  Co.  v.  Hill,  43  Ind.  157 ;  The  Indianapolis  Sun 
Co.  V.  Horrell,  53  Ind.  527. 

It  has  been  decided  by  this  court,  that  a  failure  of  a  for- 
eign corporation  to  comply  with  the  statute  providing  the 
terms  upon  which  it  may  do  business  in  this  State  does 
not  render  a  contract  entered   into  by  such   corporation 
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within  the  State  illegal  and  void,  but  only  imposes  disabil- 
ities in  the  enforcement  of  such  contract,  until  the  provi- 
sions of  such  act  are  complied  with.  The  Singer  Manufact- 
uring Co.  V.  Brown,  64  Ind.  548 ;  Daly  v.  The  National  Life 
Insurance  Co,,  64  Ind.  1 ;  The  Walter  A.  Wood,  etc.  Machine 
Co.  V.  Caldwell,  54  Ind..  270  ;  New  England,  etc.,  Ins.  Co.  v. 
Sobinson,  25  Ind.  536. 

We  see  no  error  in  the  refusal  to  quash   the   indictment. 

On  the  trial  a  policy  of  insurance,  issued  to  Finley  B. 
Johnson  by  the  Phoenix  Insurance  Company  of  Brooklyn, 
on  the  frame  house  mentioned  in  the  indictment,  and  an- 
other policy  issued  by  the  same  company  to  Isaac  E.  John- 
son on  his  stock  of  drugs,  medicines,  groceries  and  other 
merchandise,  were  both  oftercd  and  admitted  in  evidence 
on  behalf  of  the  State,  over  the  objecticwi  of  the  appellant. 
It  is  insisted  that  the  court  erred  in  thus  admitting  these 
policies  in  evidence  wdthout  first  requiring  it  to  be  shown, 
either  that  the  company  which  issued  them  was  a  duly  or- 
ganized corporation  under  the  laws  of  our  State,  or  had,  as 
a  foreign  corporation,  complied  with  our  laws  prescribing 
the  conditions  on  which  it  might  carry  on  business  in  this 
State,  but  we  can  not  hold  that  the  court  so  erred  in  the 
admission  of  such  policies  in  evidence.  The  authorities 
above  cited  fully  sustain  the  court  in  permitting  the  poli- 
cies to  be  read  to  the  jury  without  the  preliminary  proof 
insisted  upon,  and  without  other  proof  as  to  the,  corporate 
existence  of  such  insurance  company.  See,  also,  2  Wharton 
Criminal  Law,  sees.  1677, 1828. 

James  Yiquesney,  who  testified  as  a  witness  on  behalf 
of  the  State,  stated,  amongst  other  things,  that,  several 
weeks  before  the  house  and  its  contents  were  burned,  (re- 
erring  to  the  frame  house  and  the  drugs,  medicines,  gro- 
eeries  and  other  merchandise,  which  were  in  said  house, 
charged  in  the  indictment  to  have  been  burned,)  Isaac  E. 
Johnson   employed  him  to  assist  William  P.  Johnson, 
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jointly  indicted  herein  as  above  set  forth,  to  burn  said 
house ;  that  the  said  William  F.  Johnson  was  present  at 
the  time  of  such  employment,  and  participated  in  the  con- 
versation ;  that  the  said  Isaac  said  at  the  time  that  Wil- 
liam could  have  what  goods  he  could  carry  away ;  that 
he,  the  witness,  and  the  said  William  set  the  house  on 
fire  at  the  time  it  was  burned,  which  was  on  or  about  the 
27th  day  of  February,  1878. 

Mrs.  Jennie  Evans  was  permitted  to  testify,  over  the 
objection  of  the  appellant,  that,  in  the  spring  or  the  sum- 
mer of  1878,  she  bought  of  Mrs.  Christiana  Johnson,  wife 
of  the  said  William  F.  Johnson,  and  at  his  house,  two 
pounds  of  coftiee  for  fifty  cents,  and  one  box  of  baking 
powders  for  ten  cents. 

Mrs.  Mary  J.  Mtnday  was  also  permitted  to  testify,  over 
the  objection  of  the  appellant,  that,  between  February  and 
April,  1878,  she  purchased  of  the  said  Christiana  Johnson, 
at  the  house  of  her  husband,  William  F.  Johnson,  sugar, 
coffee,  vinegar  and  baking  powders,  of  the  aggregate 
value  of  two  or  three  dollars. 

Mrs.  Ellen  McCormick  was  likewise  permitted  to 
testify,  over  the  objection  of  the  appellant,  that,  in  May, 
1878,  she  purchased  of  the  said  Christiana  Johnson,  at  the 
house  of  the  said  William  F.  Johnson,  her  husband,  fifty 
cents  worth  of  sugar  and  coffee,  for  which  she  gave  Mrs. 
Johnson  a  hen  and  chickens. 

It  was  objected  at  the  time  that  the  testimony  of  the 
three  last  named  witnesses  was  irrelevant,  incompetent  and 
immaterial,  and  that  objection  is  still  persisted  in  here. 
But  we  can  not  say  that  the  court  erred  in  admitting  the 
testimony  of  those  witnesses.  Their  testimony  tended, 
in  some  slight  degree  at  least,  to  corroborate  the  testimony 
of  Viquesney,  and  brought  out  some  circumstances  to 
which,  we  are  of  the  opmion,  it  was  not  improper  to  di- 
rect the  attention   of  the  jury. 
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What  we  have  said  practically  disposes  of  all  the  ques- 
tions discussed  by  counsel  for  the  appellant. 

No  sufficient  reason  has  been  shown  for  a  reversal  of  the 
judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lant 


^  » 


Dowling  v.  Crapo,  by  her  Next  Friend. 

SiDtJcnoN. — Complaint — St€stute  (htisfrued. — ^The  complaint  in  an  action' 
under  sec  24,  2  R.  S.  1 876,  p.  4S,  for  seduction,  should  affirmatively  allege, 
that,  at  the  time  of  the  seduction  charged,  the  plaintiif  was  an  unmarried 
female." 

Skin.— Subsequent  Marriage. — The  marriage  of  the  plaintiff,  subsequent  to 
her  seduction,  to  a  person  other  than  the  defendant,  is  no  bar  to  the  action. 

Same. — Arrest  oj  Judgment, — "Where,  though  not  affirmatively  alleged  in 
the  complaint,  the  reasonable  inference  from  the  facts  therein  alleged  is, 
that  the  plaintiff,  at  the  time  of  the  6r:duction  charged,  was  *'  unmarried, 
the  complaint  is  sufficient,  after  verdict  for  the  plaintiff,  on  motion  in 
arrest. 

From  the  Clay  Circuit  Court. 

/.  N.  PiercCy  A,  J.  Kelley^  G.  A.  Knight  and  C.  H.  Knight^ 
for  appellant. 

WoRDEN,  C.  J. — Complaint  by  the  appellee,  against  the 
appellant,  as  follows : 

"  The  plaintiff,  Martha  Crapo,  a  minor,  by  her  next 
friend,  Silas  Crapo,  complains  of  the  defendant,  and  says, 

that,  on  the day  of ,  1877,  the  defendant  had 

carnal  intercourse  with  the  plaintiff,  who  was,  previous  to 
and  until  said  seduction  complained  of,  virtuous  and  chaste 
in  character,  and  had  never  had  sexual  intercourse  with 
any  man  ;  that,  as  a  means  of  accomplishing  said  seduction, 
the  defendant  had  regularly  waited  upon  the  plaintiff  as  a 
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suitor — ^had  treated  her  in  a  kind  and  affectionate  manner. 
Defendant  also  falsely,  fraudulently  and  corruptly  repre- 
sented that  he  desired  the  plaintiff's  hand  in  marriage,  and 
frequently  told  the  plaintiff  that  he  intended  to  marry  the 
plaintiff,  thereby  securing  her  esteem,  confidence  and  af- 
fection, only  to  betray  her  confidence  and  accomplish  her 
ruin  by  getting  her  pregnant  with  a  bastard  child,  when  in 
fact  the  defendant  was  not  of  full  age,  but  was  a  minor, 
and  said  representations  were  made  solely  for  the  purpose 
of  deceiving  the  plaintiff ;  and,  as  soon  as  defendant  ascer- 
tained that  plaintiff  was  pregnant  with  child  by  him,  he 
cruelly  deserted  her,  and  refused  to  comply  with  his  said 
contract  of  marriage,  though  often  requested  by  the  plain- 
tiff so  to  do. 

"And  the  plaintiff  avers,  that,  at  the  time  of  the  seduction 
complained  of,  plaintiff  and  her  family  were  in  high  social 
standing  and  respectability  ;  that  plaintiff  had  also  many 
agreeable,  respectable  associates ;  that,  on  account  of  said 
seduction,  plaintiff's  fair  name  uas  destroyed,  and  her  fam- 
ily's good  name  greatly  injured,  her  said  associates  have 
forsaken  her,  and  [she]  has  suffered  great  agony  of  body 
and  mind  ;  and  the  plaintiff'  says  she  has  been  damaged," 
etc. 

The  defendant  answered  by  general  denial,  and  the  cause 
was  tried  by  a  jury,  who  returned  a  verdict  for  the  plain- 
tiff. 

The  defendant  interposed  amotion  in  arrest  of  judgment, 
which  was  overruled,  exception  taken,  and  judgment  en- 
tered for  the  plaintiff  on  the  verdict. 

The  only  error  assigned  is  upon  the  overruling  of  the 
motion  in  arrest. 

The  objection  urged  to  the  complaint  is,  that  it  does  not 
aver  that  the  plaintiff  was  an  unmarried  female. 

We  are  not  favored  with  any  brief  for  the  appellee,  and 
are  not  advised  of  the  ground  upon  which  the  point  wai 
decided  below. 
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The  statute  on  the  subject  provides,  that  "Any  un- 
married female  may  prosecute  as  plaintiff'  an  action  for  her 
own  seduction,  and  may  recover  therein  such  damages  as 
may  be  assessed  in  her  favor."  2  R.  S.  1876,  p.  43,  see.  24. 

The  right  to  maintain  an  action  by  a  female  for  her  own 
seduction  is,  doubtless,  of  statutory  origin,  not  given  by 
the  common  law.  Hence  the  complaint  should  show  that 
she  was  unmarried,  the  statute  not  otherwise  conferring 
the  right  of  action  upon  her.  Thompson  v.  Young^  61  Ind. 
599 ;  Galvin  v.  Crouch^  ante^  p.  66. 

But  the  question  arises,  when  must  she  have  been  un- 
married ? 

According  to  the  literal  terms  of  the  statute,  she  must 
be  unmarried  at  the  time  she  prosecutes  the  action. 

But  this  literal  construction  would  fail  to  carry  out  the 
evident  intent  and  purpose  of  the  Le^slature.  The  pur- 
pose of  the  statute  was  to  give  the  feniale  seduced,  she  be- 
ing then  unmarried,  a  right  of  action  on  her  own  behalf 
for  the  seduction,  instead  of  leaving  the  right  of  action 
solely  in  her  parent  or  other  person  entitled  thereto,  to  re- 
cover damages  for  the  loss  of  service.  And  we  think  the 
qualification  of  her  being  "  unmarried  "  relates  solely  to 
the  time  of  the  seduction,  and  not  to  the  time  of  the  pros- 
ecution of  the  action.  We  can  conceive  of  no  good  reason 
why  an  action  for  the  seduction  of  an  unmarried  female 
should  be  barred  by  her  subsequent  marriage.  Such  sub- 
sequent marriage  does  not  remove  the  stigma,  or  compen- 
sate the  injury  caused  by  the  seduction,  nor  is  there  any 
principle  of  public  policy  which  requires  that  a  subsequent 
marriage  should  bar  the  action.  Public  policy  encourages, 
rather  than  discourages,  marriage.  Of  course,  we  intimate 
no  opinion  as  to  the  effect  of  a  subsequent  marriage  to  the 
8educer. 

That  the  term  "  unmarried  "  relates  to  the  time  of 
the  seduction,  see  the  case  of  Ghrover  v.  DiU^  8  Iowa,  887. 
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We  are  of  opinion,  therefore,  that,  where  a  female  has  a 
eight  of  action  for  seduction  while  she  is  unmarried,  she 
nay  prosecute  the  action  therefor  after  as  well  as  be- 
fore shB  is  married. 

Whether  or  not  her  husband  must  be  joined  in  such  ac- 
tion, is  a  question  not  involved  in  this  case. 

The.  complaint,  in  this  case,  does  not  allege  that  the 
plaintiff  was  unmarried  at  the  time  of  the  commencement 
of  the  ac5tion,  nor  was  it  necessary,  for  the  reasons  above 
stated,  that  it  should.  The  question  then  arises,  whether 
it  is  sufficiently  shown  that  she  was  unmarried  at  the  time 
of  the  seduction.  We  think,  it  is  sufficiently  shown  after 
verdict. 

It  is  not  alleged,  in  terms,  that  she  was  then  unmarried, 
but  it  iijclearly  implied  from  what  is  alleged.  We  can  not 
suppose  that  the  defendant  would  have  "  regularly  waited 
upon  tiiie  plaintifi  as  a  suitor,"  unless  she  had  been  unmar- 
ried, nor  that  he  "  represented  that  he  desired  the  plain- 
tiff's hand  in  mairiage,"  nor  that  "  he  frequently  told  the 
plaintiff  that  he  intended  to  marry  her,"  if  she  had  not 
been  unmarried.  The  defendant  thus  unequivocally 
recognized  the  plaintiff  as  an  unmarried  female,  and  he  can 
not,  after  v^dict  affirming  the  allegations  thus  made 
agunat  him,  be  heard  to  say  that  it  does  not  appear  that 
she  waa  nnmacried. 

We. do:  not.  determine  whether  the  complaint  would  have 
been  good  on  demurrer,  but  we  have  no  doubt  that  it 
was  good  after  verdict,  on  motion  in  arrest  of  judgment. 
A  complaint  will  be  construed  more  liberally  in  favor  of 
the  plaintiff  after  verdict,  thwi  on  demurrer  for  want  of 
suffidlent  facts. 

The  Qourt  below  did  not  err  in  overruling  the  motion 
in  arrest. 
The. judgment  below  is  affirmed,  with  costs. 
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Moore  r.  The  State. 

Criminal  Law. — Suffering  Minor  to  Play  BiUiarde. — IndietmenL — An  in- 
dictment charged,  that,  on,  etc.,  at,  etc.,  the  defendant,  "  then  and  there 
having  the  care,  management  and  control  of  a  billiard  table,  did  then  and 
there  allow,  suffer  and  permit  '*  G.  B.  "  to  play  billiards,  and  a  game  com- 
monly called  *  pool,'  upon  said  table,  with  persons  whose  names  are  un- 
known to  the  grand  jury,  he,  the  said  *'  G.  B.,  *'  then  and  there  being  a  per- 
son under  the  age  of  twenty-one  years  ;  and  said  table  not  being  then 
and  there  kept  or  used  in  a  private  family,*'  etc. 

Heldy  that  the  indictment  is  good. 

Same. — Evidence. — Name.— Wards  Describing  Offence. — The  words  "with 
persons  whose  names  are  unknown,"  etc.,  used  in  the  indictment,  are  de- 
scriptive of  the  offence,  and  evidence  that  the  game  alleged  was  played  by 
G.  B.  with  "  tkperson  whose  name  is  unknown,"  etc.,  will  not  sustain  a  ver- 
dict of  guilty. 

Bamk. — BUI  of  Exeeptions.Signing  and  Filing  of.-  Record. — A  bill  of  ex- 
ceptions containing  the  ^videnc^  signed  by  the  judge  before  the  making 
of  a  motion  for  a  new  trial,  and  Aled  at  the  time  such  motion  is  made,  is 
part  of  the  record. 

Sams. — Motion  for  New  Trial. — A  motion  for,  a  new  trial  is  part  of  the  rec- 
ord without  a  bill  of  exceptions. 

From  the  Henry  Circuit  Court. 

D.  W.  Chambers  and Barnard^  for  appellant. 

T.  W.  Woollen^  Attorney  General,  for  the  State. 

Bidble,  J. — Indictment  against  the  appellant  in  the  fol- 
lowing words : 

"The  grand  jurors  for  said  State  of  Indiana,  empanelled, 
charged  and  sworn  in  the  Henry  Circuit  Court,  to  inquire 
within  and  for  the  body  of  said  county  of  Henry,  upon 
their  oaths  charge  and  present,  that  John  Moore,  at  said 
county,  on  the  15th  day  of  October,  1878,  then  and  there 
having  the  care,  management  and  control  of  a  billiard 
table,  did  then  and  there  allow,  suffer  and  permit  George 
Brown  to  play  billiards,  and  a  game  commonly  called  pool, 
upon  said  table,  with  persons  whose  names  are  unknown 
to  the  grand  jury,  he,  the  said  George  Brown,  then  and 
there  being  a  person  under  the  age  of  twenty-one  years ; 
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and  said  table  not  being  then  and  there  kept  or  used  in  a 
private  family,  contrary,"  etc. 

A  motion  to  quash  the  indictment  was  overruled,  and 
exceptions  reserved.  Plea,  not  guilty ;  trial  by  jury ; 
conviction  and  fine;  judgment  and  appeal.  The  record 
presents  several  questions  for  our  consideration. 

1.  The  sufficiency  of  the  indictment.  The  appellant 
thinks  the  indictment  is  bad  for  uncertainty  in  charging 
the  offence,  but  we  think  it  is*  good  under  the  statute. 
Zook  v.  The  State,  47  Ind.  463 ;  Alexander  v.  The  State,  48 
Ind.  394  j  The  State  v.  Ward,  57  Ind.  537;  Enwright  v. 
The  State,  58  Ind.  567. 

The  transcript  shows  us  that  the  trial  in  this  case  was 
had  on  the  13th  day  of  February,  1879,  and  the  verdict 
returned  upon  the  same  day.  The  bill  of  exceptions,  con- 
taining the  evidence,  was  signed  by  the  judge  on  the  15th 
day  of  February,  1879. 

The  motion  for  a  new  trial  was  made  and  causes  filed, 
motion  overruled,  and  judgment  rendered  on  the  ver- 
dict, and  the  bill  of  exceptions  filed,  on  the  6th  day  of 
March,  1879,  all  of  which  was  done  within  the  term  at 
which  the  cause  was  tried. 

The  State  insists,  that  the  bill  of  exceptions  is  not  prop- 
erly in  the  record,  but  we  think  it  is.  We  can  see  no  ob- 
jections to  taking  the  bill  of  exceptions  as  soon  as  the  trial 
IS  over,  and  thus  securing  the  evidence  in  the  record  at 
once,  and  afterwards  moving  for  a  new  trial  upon  causes  in 
writino^  shown.  The  motion  for  a  new  trial  need  not  be  a 
part  of  the  bill  of  exceptions.  We  have  often  decided  that 
it  is  a  pa.'t  of  the  record  itself. 

The  court  instructed  the  jury  as  follows  : 

"  No.  1.  The  defendant  is  presumed  to  be  innocent,  and 
can  not  be  convicted,  until  his  guilt  is  established  beyond  a 
reasonable  doubt.  In  order  to  thus  establish  his  guilt,  the 
State  must  have  proved,  beyond  a  reasonable  doubt,  every 
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material  allegation  of  the  indictment.  The  material  alle- 
gations of  this  indictment  are,  that  the  detendant,  John 
Moore,  at  the  county  of  Henry  and  State  of  Indiana,  at 
some  time  within  two  years  immediately  preceding  the  find- 
ing of  said  indictment  (the  exact  time  charged  in  the  in- 
dictment not  being  material),  did  suffer  George  Brown  to 
play  a  game  of  billiards  or  pool,  with  some  'person  whose 
name  to  the  grand  jury  was  unknown,  upon  a  billiard  ta- 
ble then  under  his,  the  defendant's,  care,  management  or 
control,  which  table  was  not  then  kept  or  used  in  a  private 
family ;  and  that,  when  such  game  was  so  played,  the 
said  George  Brown  was  a  minor  under  twenty-one  years 
of  age." 

This  instruction  states  that  it  is  sufiicient,  as  to  the  de- 
scription of  the  game,  if  the  State  proves  that  George 
Brown  played  the  game  with  a  "  person  whose  name  to  the 
grand  jury  was  unknown."  The  instruction,  in  this  respect, 
is  not  applicable  to  the  indictment  before  us,  nor  to  the 
evidence  in  the  bill  of  exceptions.  The  indictment  charges 
the  game  to  have  been  played  by  George  Brown  "  with 
persons  whose  names  are  unknown  to  the  grand 
jury.'*  A  game  with  a  perison  is  not  a  game  with  persons. 
This  is  descriptive  of  the  offence,  and  must  be  literally 
proved,  that  the  record  may  be  sufficient  to  bar  a  subse- 
quent prosecution  for  the  same  offence. 

There  is  no  evidence  in  the  record  showing,  or  tending 
to  show,  that  George  Brown  played  the  game  with  persons 
whose  names  were  to  the  grand  jury  unknown. 

The  appellant  objected  to  the  giving  of  this  instruction, 
but  his  objection  was  overruled. 

For  this  error,the  judgment  is  reversed ;  cause  remanded, 
with  instructions  to  sustain  the  motion  for  a  new  trial,  and 
for  further  proceedings. 
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Martin  v.  Fitch  bt  al.,  Executors. 

Insolvent   Hanufactubinq  CoMfAVY.-^lAabUitjf  of  Stockholder, — Com- 
pany a  Bill  of  Blxdiange. — Endorsement  of,  by  ExectUor  of  Deceased  Stock- 
holder.-^Withdrawal  of  Stock, — Statute  Construed, — Corporation, — In  an 
action  against  the  estate  of  a  deceased  stockholder  of  an  insolvent  man- 
ufacturing company  organized  under  the  act  of  May  20tb,  1852,  IRS. 
1876,  p.  619,  on  a  bill  of  exchange  drawn,  after  the  decedent's  death,  on 
the  company,  by  its  president  and  accepted  by  its  treasurer,  and  endorsed 
by  the  drawee,  and  also,  without  recourse,  by  a  stockholder  who  was  one  of 
the  decedent's  executors,  the  complaint  set  out  the  foregoing  facts  and  a 
copy  of  such  bill,  and  alleged  that  the  decedent's  executors  continued  to 
hold  his  stock ;  that  such  endorsement  was  made  by  such  executor  with 
the  consent  of  his  co-executor,  and  on  behalf  of  such  estate,  pursuant  to  a 
resolution,  of  record,  by  the  corporation,  after  the  decedent's  death,  "  that 
each  stockholder  should  endorse  the  coirpany's  paper  to  the  amount  of  his 
stock/'  etc. ;  and  that,  prior  to  the  decedent's  death,   there  had  been  a 
withdrawal  of  money  by  the  stockholders  from   the  capital  stock  of  the 
company,  at  a  time  when  it  was  largely  indebted. 

Heldj  on  demurrer,  that  the  complaint  is  insufficient. 

Held,  that  sections  7,  8  and  9  of  the  act  of  June  15th,  1852,  1  R.  S.  1876,  p. 
869,  "  respecting  corporations,"  even  were  that  act  applicable  to  "  nuinu- 
faoturing  companies,"  do  not  render  the  decedent's  estate  in  this  case  liable. 

From  the  Dearborn  Circuit  Court. 

J.  Z).  Haynes  and  J.  K.  Thompson,  for  appellant. 

J.  Schwartz,  A.  C.  Downey  and  H,  S.  Downey,  for  appel- 
lees. 

Perkins,  J. — Appellant,  James  C.  Martin,  filed  a  claim 
in  the  Dearborn  Circuit  Court  against  the  estate  of  Wal- 
ter Hayes,  deceased,  of  which  DeWitt  C.  Fitch  and  James  C. 
Hayes  were  executors  named  in  the  will  of  said  Walter. 
The  claim  originated  thus :  Said  Walter  Hayes,  in  his  life- 
time, was  a  stockholder  in  the  Lawrenceburgh  Woollen 
Manufacturing  Company.  That  company  failed,  largely 
indebted.  The  appellant,  one  of  its  creditors,  filed  the 
claim  above  mentioned  against  the  estate  of  said  Walter, 
upon  his  alleged  personal  liability  while  living,  and  that 
of  his  stock  since  his  decease,  for  said  indebtedness  to  said 
Martin.  * 
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Such  liability  was  claimed  to  exist  upon  two  grounds : 

1.  By  contract ; 

2.  By  virtue  of  sections  7,  8  and  9  of  the  general 
statute  touching  corporations.     1  R.  S.  1876,  pp.  870,  871. 

Said  manufacturing  corporation  was  organized  February 
17th,  1866,  Walter  Hayes  being  one  of  the  original  stock- 
holders. Said  Walter  departed  this  life  in  December, 
1867.  The  appellees  were  his  executors.  The  stock  of 
said  Walter  was  permitted  to  remain  in  said  corporation. 
The  indebtedness  of  the  corporation  to  the  appellant  was 
evidenced  by  bills  of  exchange  purchased  by  said  appellant. 
Those  bills  of  exchange  were  endorsed  by  James  C.  Hayes, 
oue  of  the  executors  of  the  estate  of  said  Walter,  with  the 
consent  of  the  other,  as  follows  : 

*'•  October  4, 1870,  James  C.  Hayes,  without  recourse. 

"  Dec.  2, 1870,  James  C.  Hayes,  without  recourse. 

"Nov.  11, 1870,  James  C.  Hayes,  without  recourse. 

"  Dec.  3, 1870,  James  C.  Hayes,  without  recourse." 

Copies  of  said  bills  of  exchange  we^;e  made  exhibits  in 
appellant's  statement  of  his  claim  filed  against  tbe  estate 
of  said  Walter  Hayes,  deceased. 

The  following  is  a  copy  of  one  of  the  bills  of  exchange : 

"  Lawrkncbbubgh,  Ind.,  Nov.  2d,  1870.  $7000. 

"  The  drawers  and  endorsers  dispense  with  notice  of  non- 
acceptance  and  non-payment  of  this  bill,  and  protest  to  be 
evidence  of  presentment.  Eighty-five  days  after  date,  pay 
to  tbe  order  of  L  B.  Lewis,  at  the  First  National  Bank, 
Cincinnati,  seven  thousand  dollare,  value  received,  with- 
out relief  from  valuation  or  appraisement  laws,  and  charge 
to  account     Yours,  L  B  Lewis,  Prest. 

**To  Lawrenceburgh  Woollen  Manufacturing  Co. 

"  Accepted,  E.  D.  Moore,  Treas." 

Endorsed  :  "  L.  B.  Lewis  and  James  C.  Hayes,  without 
recourse ;  Saml.  Fosdick." 

It  is  claimed  that  said   endorsement  was  made  under 
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the  agreement  evidenced  by  the  following  journal  entry, 
made  in  the  corporation  record,  January  16th,  1869,  up- 
wards of  a  year  ago,  after  the  death  of  said  Walter  Hayes  : 

"It  was  agreed  that  each  stockholder  should  endorse 
the  company  paper  to  the  amount  of  his  stock,  or  loan 
the  amount  of  money  to  the  company  without  endorse- 
ment." 

The  statement  filed  with  the  claim  further  alleged,  that, 
on  the  20th  day  of  December,  1870,  said  manufacturing 
company  became  bankrupt,  under  the  laws  of  the  United 
States,  and,  on  the  18th  of  July,  1871,  was  duly  adjudged 
a  bankrupt ;  and  that,  on  the  2d  day  of  November,  1867, 
the  sum  of  twelve  thousand  five  hundred  dollars  was 
withdrawn  from  the  capital  stock  of  said  company  and 
refunded  to  the  stockholders  before  the  payment  of  debts, 
of  which  said  company  then  owed  large  amounts,  by  and 
under  the  following  resolutions  adopted  by  the  directors 
of  said  company : 

"  Resolved,  that  4ihe  capital  stock  of  the  company  be 
and  the  same  is  hereby  increased  to  one  hundred  and  twelve 
thousand  five  hundred  dollars. 

"Resolved,  that  each  shareholder  in  the  company  shall  be 
permitted  and  allowed  to  take,  of  the  new  or  increased 
stock,  one  share  for  each  of  every  two  shares  he  now  holds, 
and  pay  for  the  same  at  the  rate  of  thirty-three  dollars  and 
thirty-three  and  one-third  cents  per  share ;  and  that  the 
same  shall  'be  paid  for  in  four  equal  monthly  instalments." 

Said  James  C.  Hayes  was  all  the  time  a  stockholder  and 
officer  of  the  corporation  ;  but  it  is  claimed,  in  the  matters 
involved,  he  acted  for  the  estate  of  Walter,  in  endorsing 
bills  of  exchange  and  withdrawing  stock,  etc. 

The  following  sections  of  the  statute  are  relied  upon.  1 
R.  S.  1876,  p.  370 : 

"  Sec.  7.  If  any  part  of  the  capital  stock  of  such  com- 
pany shall  be  withdrawn  and  refunded  to  the  stockholders, 
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before  the  payment  of  all  the  debts  of  the  company,  all 
the  stockholders  of  such  company  shall  be  jointly  and  sev- 
erally liable  for  the  payment  of  such  debts. 

"  Sbc.  8.  No  person  holding  stock  in  any  such  company, 
as  executor,  administrator,  guardian  or  trustee,  or  as  col- 
lateral security,  shall  be  personally  subject  to  any  liability 
as  stockholder  of  such  company,  but  the  estate  and  funds 
in  the  hands  of  such  executor,  administrator,  guardian,  or 
trustee,  shall  be  liable  therefor,  and  the  person  pledging  his 
stock  as  aforesaid,  shall  be  considered  as  holding  the  same. 

"  Sec.  9.  Every  such  executor,  administrator,  guardian, 
or  trustee,  shall  represent  the  share  of  stock  in  his  hands 
and  vote  as  a  stockholder,  and  every  person  who  shall 
pledge  his  stock  as  aforesaid,  may,  nevertheless,  represent 
the  same  at  such  meetings,  and  vote  accordingly." 

A  demurrer  to  the  complaint  in  the  cause  setting  out 
the  above  facts  was  sustained  for  the  want  of  sufficient 
fects ;  exception  was  entered ;  the  plaintiff  declined  to 
amend  ;  and  final  judgment  was  rendered  against  him.  He 
appealed  to  this  court,  and  assigns  for  error  the  sustain- 
ing of  the  demurrer  to  his  complaint. 

The  Lawrenceburgh  Woollen  Manufacturing  Company 
was  organized  under  the  law  for  the  incorporation  of  man- 
ufacturing, etc.,  companies,  and  the  amendments  thereto. 
1  R.  8. 1876,  p.  619,  et  seq.  Section  6  of  said  act  authonzed 
any  corporation  organized  under  it  to  increase  its  capital 
stock,  and  prescribed  the  manner  of  doing  it,  etc. ;  and 
section  12  authorized  any  such  corporation  to  reduce  its 
capital  stock  and  prescribed  the  manner  of  doing  it,  etc. 

It  may  be  questionable,  therefore,  whether  the  provisions 
of  the  general  act  touching  corporations,  above  cited,  are 
applicable  to  corporations  organized  under  the  act  for  the  cre- 
ation of  manufacturing,  etc.,  corporations.  But  we  do  not 
care  to  decide  the  cause  upon  this  ground.  It  is  not  nec- 
essary that  we  should  do  so.    We  may  here  properly  re- 
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mark  that  many  of  the  questions  discussed  by  counsel,  in 
the  case  at  bar,  are  decided  in  the  case  of  Wood  v.  Harri- 
son, 50  Ind.  480 ;  Burkam  v.  Fitch,  51  Ind.  875 ;  GiWert  v. 
The  Southern  Indiana  Coal,  etc.^  Co.^  62  Ind.  522.  And  it 
is  clear  to  our  minds  that  the  particular  grounds,  aaide  from 
those  considered  and  passed  upon  in  the  cases  cited,  on 
which  liability  is  claimed  to  exist  in  this  case,  do  not  exist. 

1.  No  liability  exists  upon  the  bills  of  exchange  set  out 
in  the  complaint.     This  is  too  plain  for  argument 

2.  The  inter  se  agreement,  mentioned  in  the  journal  en- 
try in  the  corporation  record  and  copied  above,  was  not 
an  agreement  with  or  on  behalf  of  particular  third  per- 
sons. There  is  nothing  showing  who  of  the  members  of 
the  corporation  adopted  it,  nor  how  it  was  adopted.  It  is 
signed  by  no  one.  We  have  a  case  much  in  point :  On 
the  27th  of  February,  1822,  at  a  meeting  of  the  Andover 
Mechanic  Association,  a  corporate  body,  a  by-law  was 
adopted  as  follows : 

"  The  members  of  this  association  pledge  themselves,  in 
their  individual  as  well  as  their  collective  capacity,  to  be 
responsible  for  all  moneys  loaned  to  this  association,  and 
for  payment  of  which  the  treasurer  may  have  given  his  obli- 
gation, agreeably  to  the  direction  of  the  directors." 

After  the  adoption  of  the  above  by-law,  money  was 
loaned  to  the  corporation,  and  the  note  of  the  treasurer 
taken  therefor.  The  plaintiff  recovered  judgment  against 
the  association  on  this  note.  On  appeal  to  the  Supreme 
Court  of  Massachusetts,  Judge  Dewey,  in  delivering  the 
opinion  of  the  court,  said : 

"  The  plaintiffs,  aware  of  this  diflSculty  in  any  attempt 
to  charge  the  defendant,  by  force  of  the  provisions  of  the 
act  of  incorporation,  or  by  reason  of  any  general  law 
imposing  such  liability  on  the  defendant  for  the  debts  of 
the  corporation,  seek  to  establish  their  right  to  recover,  in 
the  present  action,  upon  other  grounds.     For  this  purpose 
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they  rely  upon  the  eleventh  article  of  the  by-laws  of  the 
corporation,  adopted  by  its  members  soon  after  the  act  of 
incorporation.  That  by-law  is  in  these  words :"  (It  is 
copied  above  in  this  opinion.) 

"The  only  effect  that  can  be  given ^to  this  by-law  is 
that  of  an  act  or  vote  of  the  members  of  the  corporation 
acting  in  their  corporate  capacity.  It  is  not  the  act  of  any 
individual  member,  nor  does  the  fact  of  its  being  found 
upon  the  records  of  the  corporation,  as  a  vote  duly  adopted, 
authorize  the  inference  that  all  or  that  any  number  greater 
than  a  bare  majority  voted  for  its  adoption." 

The  court  held  that  individual  liability  could  not  be  thus 
imposed  upon  the  stockholders,  and  reversed  the  judgment 
of  the  court  below.  On  this  point  the  court  used  this 
language : 

^*It  is  a  fatal  objection  to  the  maintenance  of  the  present 
action,  that  the  defendant  has  never,  by  any  valid  legal 
contract,  bound  himself  individually  for  the  payment  of  the 
loan  made  by  the  plaintiffs  to  the  mechanic  association. 
His  name  was  never  subscribed  to  the  pledge  of  the  corpo- 
ration, that  the  individual  members  would  guaranty  the 
debts  of  the  corporation.  His  oral  promises,  if  made,  would 
be  inoperative  and  void,  by  reason  of  the  statute  of  frauds.  To 
^ve  any  legal  effect  to  these  pledges  of  individual  liability, 
they  must  have  been  the  individual  acts  of  the  members^ 
adopted  and  sanctioned  by  them  by  their  signatures,  under 
their  own  hands."  TYustees,  etc.y  v.  Flinty  13  Met.  539. 

There  is  nothing  in  the  record  showing  that  James  C. 
Ilayes  was  acting,  in  the  premises,  other  than  in  his  charac- 
ter of  a  stockholder,  which  he  was,  in  said  company.  It  no- 
where appears  that  he  was  assuming  to  act  in  his  character 
of  executor,  with  a  view  to  bind  the  estate  of  Walter  Hayes. 
N^o  liability,  by  contract,  is  shown. 

3.  Nor  is  any  liability  shown  under  the  statute  quoted^ 
even  if  that  statute  applies  to  the  case  now  under  considera- 
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tion.    It  does  not  appear  that  any  part  of  the  capital  stock 
of  the  corporation  was  withdrawn.  % 

The  judgment  is  affirmed,  with  costs. 


Rankin  bt  al.  v,  Walkbb. 

PlkadikQ. — Complaint  on  Account  and  to  Enforce  Mechanic^ b  Lien. — Copy  of 
Notice  Struck  Out. — "Where,  in  an  action  to  recover,  and  to  enforce  a  me- 
chanic's lien,  for  the  value  of  building  materials  alleged  to  have  been 
ftimished  by  the  plaintiff  for  the  defendant,  the  copy  of  the  notice  of  the 
alleged  lien  is  struck  out  of  the  complaint  on  motion,  it  can  not  be  con- 
sidered by  the  court  in  determining  the  sufficiency  of  the  complaint  tbos 
eliminated. 

Same. — If,  in  such  case,  the  facts  alleged  in  the  complaint,  after  striking  out 
the  copy  of  notice,  show  an  indebtedness  due  from  the  defendant  to  the 
plaintiff,  it  is  sufficient  on  demurrer. 

From  the  Dearborn  Circuit  Court. 

B.  Gregg  and  J.  A.  Parks,  for  appellants. 

J.  D.  Haynes  and  J.  K.  Thompson^  for  appellee. 

NiBLAOK,  J. — This  was  an  action  to  recover  the  value 
of  materials  alleged  to  have  been  furnished  for  and  used 
in  a  building  owned  by  the  appellee,  the  defendant  be- 
low. 

The  complaint  was  in  two  paragraphs. 

The  first  paragraph  was  as  follows : 

"  Chas.  S.  Rankin,  Augustus  Rankin  and  Oliver  L.  Ran- 
kin, doing  business  under  the  firm  name  and  style  of  C. 
S.  Rankin  &  Company,  complain  of  John  Walker,  and  for 
a  cause  of  action  say,  that  the  defendant  is  owing  and  in- 
debted to  them  in  the  sum  of  $89.80,  for  building  materials 
furnished  by  plaintiflTs  to  him,  and  further  say  that  these 
plaintiffs,  in  the  above  entitled  cause,  furnished  building 
materials  on  the  11th  day  of  June,  1873,  for  the  purpose 
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of  constructing  and  erecting  a  new  frame  dwelling-house 
npon  the  lands  of  the  said  defendant,  and  that  the  said 
John  Walker  acquiesced  in  the  furnishing  of  said  materials 
and  accepted  the  same,  and  thereby  became  and  is  in- 
debted to  these  plaintiffs  in  the  sum  of  eighty-seven  dollars 
and  eighty  cents,  is  now  in  possession  and  living  in  the 
said  house,  and  that  the  materials  furnished  by  the  plain- 
tiffs to  the  defendant  w^ere  reasonably  worth  one  hundred 
dollars,  all  of  which  remains  unpaid  and  due. 

"A  bill  of  the  said  materials  is  filed  herewith,  and  also  the 
lien  which  was  filed  in  the  recorder's  office,  and  recorded 
within  sixty  days  after  the  said  building  was  completed,  giv- 
ing a  complete  description  of  the  real  estate  upon  which  this 
building  was  erected,  and  locating  the  same  in  Dearborn 
county  and  State  of  Indiana,  and  fonming  a  part  of  the 
plaintiffs'  complaint.  The  plaintiffs  pray  judgment  for 
$87.80,  that  it  be  adjudged  a  lien  on  said  property,  and  for  a 
sale  thereof,  and  all  other  proper  relief." 

The  second  paragraph  alleged,  that  the  defendant  con- 
tracted with  one  Joseph  Suserman  to  erect  for  him,  on 
certain  real  estate  ow^ned  by  him,  a  frame  dwelling-house, 
and  that  the  plaintiff's  furnished  to  the  said  Suserman  cer- 
tain materials,  as  set  forth  in  the  first  paragraph,  which 
were  used  by  him,  said  Suserman,  in  the  construction  of 
said  building ;  that  notice  of  the  plaintiffs'  intention  to 
bold  a  lien  on  said  building  and  real  estate,  for  said  ma- 
terials, had  been  filed  and  duly  recorded  in  the  recorder's 
office,  within  sixty  days  after  the  completion  of  said  build- 
ing. Wherefore  j  udgment  was  demanded  for  the  enforce- 
ment of  said  lien. 

A  notice  of  an  intention  to  hold  a  lien  on  said  building 
and  real  estate,  marked  as  "  Exhibit  A,"  was  filed  with  both 
paragraphs  of  the  complaint. 

On  the  defendant's  motion,  the  court  struck  out  of  the 
complaint  the  notice  of  lien,  known  as  "  Exhibit  A,"  as 
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above  stated,  and  then  sustained  a  demurrer  to  the  first 
paragraph  of  the  complaint  thus  eliminated. 

The  plaintiffs  refusing  to  plead  further,  a  final  judgment 
upon  demurrer  was  rendered  against  them. 

Errors  are  assigned  upon  the  sustaining  of  the  demurrer 
to  the  first  paragraph  of  the  complaint  and  upon  the  strik- 
ing  out  of  the  notice  of  lien,  as  above  set  forth. 

The  notice  of  lien,  having  been  struck  out  of  the  com- 
plaint and  not  having  been  brought  back  into  the  record 
by  a  bill  of  exceptions,  is  not  properly  before  us,  and 
hence  we  can  not  review  the  action  of  the  court  in  strik- 
ing it  out.  Kesler  v.  Myers,  41  Ind.  543 ;  Miles  v.  Buchanan^ 
86  Ind.  490 ;  Potter  v.  Stiles,  32  Ind.  318  ;  Fisher  v.  Ewing, 
30  Ind.  130. 

There  is  a  bill  of  exceptions  in  the  record,  but  it  does 
not  set  out,  or  otherwise  identify,  the  notice  which  it  is 
complained  was  improperly  struck  out. 

The  facts  set  up  in  the  first  paragraph  of  the  complaint 
might  have  been  much  more  compactly  and  precisely 
pleaded,  but  we  think  these  facts,  as  stated,  were  sufficient 
to  authorize  the  inference  of  a  purchase  of  the  materials 
sued  for  by  the  defendant,  and  of  a  consequent  indebted- 
ness by  him  to  the  plaintiffs  for  such  materials. 

Independently  of  all  reference  to  the  notice  of  an  inten- 
tion to  hold  alien,  enough  was  averred  to  justify  a  personal 
judgment  against  the  defendant. 

The  court  therefore  erred  in  sustaining  the  demurrer  to 
this  first  paragraph  of  the  complaint.  Bourgette  v.  Hu- 
binger,  30  Ind.  296  ;  O'Halloran  v.  Leachey,  39  Ind.  150 ; 
Harrington  v.  Dollman,  64  Ind.  255. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded with  instructions  to  overrule  the  demurrer  to  the 
first  paragraph  of  the  complaint,  and  for  further  pro- 
ceedings. 
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Young  v.  ISchlossbr. 

CoRTRAcrr  FOR  BsKxriT  OF  Anothkr. — Sale  and  Conveyance  Subject  to  Speci- 
fied Encumbrances  — Actioti  by  Another  Encumbrancer, — Judgment, — Bank- 
n^icy.^ Indemnity, — The  assignee  of  a  bankrupt  estate  having  represented 
to  the  bankrupt  court,  in  writing,  that  he  had  negotiated  the  sale  of  the  bank- 
rupt's real  estate  to  another,  subject  to  the  lien  of  a  certain  nnortgage  and 
certain  taxes  thereon,  that  court  made  an  entry  reciting  the  substance  of 
each  writing,  and  ordering  the  assignee  to  **  make  said  sale  *  upon  the 
terms  aforesaid,"  the  purchaser,  "  by  a  proper  instrument.  *  covenant- 
ing to  pay  the  incumbrances  thereon,'*  whereupon  the  assignee  conveyed 
as  ordered,  and  the  purchaser  executed  a  bond  assuming,  '*as  a  part  of  the 
purchase  consideration  *  the  payn^ent  of  all  taxes,  liens  and  encumbran- 
ceB,  of  any  and  all  descriptions,  on  and  against  said  lands,"  etc. 

Held^  in  an  action  on  such  bond,  against  the  purchaser,  by  one  holding  a  per- 
sonal judgment  against  the  bankrupt,  which  was  a  lien  upon  such  land 
before  he  became  bankrupt,  that  the  plaintiff  can  not  recover. 

Prom  the  Warren  Circuit  Court. 

L.  T.  Miller  aud  J.  M.  Rabb^  for  appellant. 
J.  W.  Sutton^  for  appellee. 

WoRDEK,  C.  J. — Action  by  the  appellant,  against  the  ap- 
pellee. 

Issue;  trial  by  the  court;  finding  and  judgment  for 
the  defendant,  a  motion  for  a  new  trial  having  been  over- 
ruled. 

The  following  are  the  material  facts  in  the  case,  as  shown 
by  the  pleadings  and  evidence  : 

On  November  2l8t,  1873,  the  plaintiff  recovered  a  judg- 
ment in  the  circuit  court  of  Warren  county,  Indiana, 
i^inst  Daniel  and  Edward  Bowlus,  for  the  sum  of  one 
thousand  two  hundred  and  twenty-one  dollars,  and  costs, 
which  became  a  lien  on  certain  land  described,  situate  in 
that  county,  and  belonging  to  said  judgment  debtors,  or 
one  of  them. 

Afterward,  proceedings  in  bankruptcy  were  commenced 
in  the  District  Court  of  the  United  States  for  the  District 
Vol.  LXV.— 15 
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of  Indiana,  against  the  two  Bowluses,  and  they  were  duly 
adjudged  bankrupt,  and  an  assignee,  one  Joseph  Poole, 
was  appointed,  in  whom  the  estate  of  the  bankrupts  be- 
came vested. 

Afterward,  the  assignee  filed  his  petition  in  the  Dis- 
trict Court,  for  leave  to  sell  the  land  mentioned,  whiqji 
petition,  after  entitling  the  cause  and  the  court,  was  as 
follows : 

"  Joseph  Poole,  assignee  of  Daniel  and  Edward  Bowlus 
bankrupts,  respectfully  represents  that  said  Daniel  and 
Edward  Bowl  us,  at  the  time  of  their  adjudication  as  bank- 
rupts, were  possessed  of  and  owned  in  fee  the  following 
described  real  estate,  situate  and  lying  in  Warren  county, 
Indiana,  to  wit:"  (Here  the  land  is  described)  "  contain- 
ing in  all  two  hundred  and  eight  (208)  acres,  more  or  less ; 
that  there  are  valid  subsisting  mortgage  liens  on  said  lands 
to  the  amount  of  six  thousand  dollars  and  accrued  interest; 
that  there  are  State  and  county  taxes  to  the  amount  of 
seven  hundred  dollars  due  and  a  lien  upon  said  lands ;  that, 
said  lands  are  of  the  probable  value  of  forty  dollars  per 
acre ;  that  the  legal  title  to  said  lands  was  in  Edward  Bow- 
lus  prior  to  the  adjudication  in  bankruptcy  herein,  who 
then  was  and  now  is  a  married  man ;  that  said  assignee 
has  negotiated  a  sale  of  said  lands  to  Elias  Bchlosser,  Esq., 
of  Warren  county,  Indiana,  on  the  following  terms  :  seven 
hundred  dollars  cash,  and  seven  hundred  dollars  to  be  paid 
September  1st,  A.  D.  1874  ;  the  said  Schlosser  to  assume 
all  the  said  incumbrances  on  said  lands,  that  such  sale 
will  be  for  the  manifest  material  benefit  of  the  estate  of 
said  bankrupts,  this  assignee  candidly  represents  to  this 
honorable  court.  Wherefore,  in  consideration  of  all  the 
above  facts,  the  assignee  respectfully  prays  the  court  to 
authorize  and  confirm  the  said  sale  of  the  lands  herein 
described  to  the  said  Elias  Schlosser,  in  all  respects  con- 
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formably  to  this  petition,  and  for  such  other  directions  as 
may  seem  proper." 

This  petitioi\  was  duly  verified  by  the  assignee. 

Afterward,  on  April  4th,  1874,  the  court  made  an  entry 
of  record,  which,  after  reciting  the  filing  of  the  petition  and 
the  substance  thereof,  is  as  follows  : 

*^  It  is  therefore  ordered,  that  said  assignee  do  make 
6aid  sale  of  the  interest  of  the  bankrupt  estate  in  said 
lands,  upon  the  terms  aforesaid,  the  said  Schlosser,  by 
proper  instrument,  in  writing,  covenanting  to  pay  the  in- 
cumbrances thereon." 

Afterward,  on  October  17th,  1874,  the  assignee,  in  pur- 
suance of  the  order  of  the  court,  executed  a  conveyant^e  of 
the  land  to  the  defendant,  Schlosser,  the  fourteen  hundred 
dollars  purchase-money  having  been  paid,  and  took  from 
Schlosser  a  bond  of  the  same  date,  as  follows : 

"Whereas  the  undersigned,  Elias  Schlosser,  has  pur- 
chased of  Jos.  Poole,  assignee  of  Daniel  and  Edward  Bow- 
lu8,  bankrupts,  the  following  described  lands,  viz.: "  (Here 
the  lands  are  described./ 

"  Now  as  a  part  of  the  purchase  consideration  of  said 
land,  the  said  Elias  Schlosser  assumes  the  payment  of  all 
taxes,  liens  and  incumbrances,  of  any  and  all  descriptions 
soever,  on  and  against  said  lands,  and  hereby  covenants  and 
agrees  and  expressly  binds  himself  to  indemnify  and  for- 
ever absolve  and  save  harmless  the  estate  of  said  bankrupts 
from  any  and  all  liability  on  account  of  any  and  all  liens 
and  incumbrances  or  debts  on  or  against  said  lands,  in  law 
or  equity.    Witness,"  etc. 

The  plaintiff's  judgment  remains  unpaid,  and  it  is  to  be 
inferred  that  he  did  not  file  his  claim  thereon  against  the 
estate  in  the  court  of  bankruptcy.  The  proceedings  in 
bankruptcy  wore  ended  before  the  commencement  of  this 
action,  and  the  bankrupts  discharged.  Also,  before  the 
commencement  of  this  action,  the  plaintiff  notified  the 
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defendant  that  he,  the  plaintiff,  accepted  and  claimed  the 
benefit  of  the  defendant's  obligation  to  pay  all  the  incum- 
brances on  the  land. 

The  object  of  the  action  was  to  obta,in  a  personal  judg- 
ment against  Schlosser  for  the  payment  of  the  plaintiff's 
judgment  against  the  Bowluses,  on  the  theory  that  the 
bond  entered  into  by  the  defendant  to  the  assignee  bound 
him  to  make  such  payment. 

We  suppose  there  can  be  no  doubt  that  Schlosser,  the 
purchaser  of  the  land,  took  it  subject  to  whatever  liens 
there  may  have  been  upon  it,  and  that  those  liens  could  be 
enforced  in  the  manner  prescribed  bylaw,  and  according  to 
their- respective  priorities.  But,  whether  he  became  bound 
by  the  bond  mentioned,  to  the  respective  lien  holders,  for 
the  payment  personally  of  all  those  liens,  is  a  different 
question. 

It  may  be  conceded,  that,  under  the  establiahed  prac- 
tice in  this  State,  where  a  contract  is  executed  to  one  per- 
son for  the  benefit  of  another,  the  latter  may  sue  upon  it 
for  its  breach.  Hence  the  plaintift'  may  sue  upon  the  bond 
executed  by  the  defendant  to  the  assignee,  if  that  bond 
contains  any  valid  stipulations  beneficial  to  the  plaintiff, 
which  have  been  broken. 

But  we  are  of  opinion,  that  the  bond  in  question  con- 
tains no  valid  stipulations  beneficial  to  the  plaintiff. 

It  appears  by  the  petition  of  the  assignee  to  the  court  of 
bankruptcy,  that  the  land  was  subject  to  a  mortgage  lien 
of  $6,000  and  interest,  and  tax  liens  to  the  amount  of  $700, 
and  that  he  had  negotiated  a  sale  of  the  land  to  the  defend- 
ant, for  the  sum  of  $1,400,  subject  to  those  liens.  Nothing 
is  said  about  judgment  liens  whatever.  And  he  prayed  the 
court  to  authorize  and  confirm  the  sale  thus  made. 

The  court  ordered  that  the  assignee  "do  make  said  sale  of 
the  interest  of  the  bankrupt  estate  in  said  lands,  upon  the 
terms  aforesaid,  the  said  Schlosser,  by  proper  instrument,  in 
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writing,  covenanting  to  pay  the  incumbrances  thereon."  ThuH 
itis  seen,  that  the  court  ordered  the  sale  of  the  land  "upon 
the  terms  aforesaid,"  that  is,  for  the  $1,400,.  the  purchaser  as- 
suming the  payment  of  the  mortgage  lien  and  the  lien  for 
taxes.  The  closing  part  of  the  order,  in  reference  to  the 
covenant  to  be  required  for  the  payment  of  the  incum- 
brances, must  be  held  to  have  had  reference  only  to  the  in- 
cumbrances previously  mentioned,  which  the  purchaser 
assumed  to  pay. 

The  bond  given  seems  to  be  broader  than  the  terms  of 
the  sale,  as  shown  by  the  petition  and  order  of  sale.  It 
may  have  been  good  as  an  indemnity  to  the  estate  against 
all  liens  upon  the  land ;  and  this,  we  are  inclined  to  think, 
was  the  only  purpose  it  was  intended  to  subserve.  The 
estate,  however,  is  not  complaining  of  its  breach,  nor  does  it 
appear  to  have  been  damnified  by  the  plaintiff's  claim. 

So  far  as  the  bond  purports  to  bind  the  defendant  per- 
sonally for  the  payment  of  liens,  other  than  those  specified 
in  the  terms  of  the  sale,  as  shown  by  the  petition  and 
order  of  the  court,  it  goes  beyond  the  terms  of  the  sale  and 
the  order  of  the  court,  and  is,  to  that  extent,  without  con- 
sideration. 

The  judgment  below  is  affirmed,  with  costs. 
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Judgment.— J2feet/7^  of  JUeord,  Acknowledging  Payment — Extoppel. — Sub- 
sequetii  Purehaaer  of  Land  StUyjeei  to  Lien. — Notice. — A  receipt  entered  by 
the  judgment  plaintiff  op  his  assignee,  upon  the  record  of  a  judgment 
which  is  a  lien  upon  real  estate,  acknowledging  payment  or  satisfaction 
of  the  same  or  any  part  thereof,  does  not  estop  such  person  from  explaining, 
contradicting  or  setting  aside  such  receipt,  even  as  against  a  subsequent 
purchaser  of  such  real  estate  without  notice. 

Sam. — Judgment  Assigned  as  Collateral. — Effect  of  Payment  of  Debt — Upon 
payment,  by  the  debtor,  of  a  debt  owing  from  him  to  the  assignee  of  a 
Judgment  assigpied  to  the  latter  simply  as  collateral  security,  the  equitable 
title  to  the  judgment  vests  in  the  assignor  of  the  judgment. 
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Sams.— £tifry  of  Satisfaciion. — Statutes  Omstrued.^'S either  section  877,  p. 
188,  nor  section  5,  p.  884,  2  R.  S.  1876,  authorize  satisfaction  of  a  judgment 
by  a  simple  receipt  entered  on  the  record  thereof. 

From  the  Floyd  Circuit  Court. 

J.  H.  Stotsenburg  and  W.  W.  Tuley^  for  appellants. 
A.  Dowlingj  for  appellees. 

WoRDEN,  J. — This  ease  has  once  been  in  this  court,  and 
the  decision  upon  it  is  reported  in  47  Ind.  51,  to  which  we 
refer  for  a  statement  of  the  principaL  facts  in  the  cause. 

After  the  case  went  back  from  this  court,  the  death  of 
Michael  C.  Kerr  was  shown  to  the  court,  and  his  execu- 
trix was  made  a  co-plaintiff  in  the  cause  with  George  W. 
Lapping.  The  cause  was  submitted  to  the  court  for  trial, 
and  the  court  found  there  was  due  to  Lapping,  on  the 
judgment  assigned  to  him,  the  sum  of  $1,037.50,  and 
that  nothing  was  due  to  the  executrix  of  Kerr,  deceased. 
The  plaintiffs  made  the  proper  motion  for  a  new  trial, 
but  the  motion  was  overruled,  and  exception  taken. 

The  question  arises  whether  the  amount  found  in  favor 
of  Lapping  was  not  too  small,  and  whether  there  was  nDt 
something  due  to  the  executrix  of  Kerr. 

We  may  mention  here,  that  Breyfogle,  one  of  the  de- 
fendants, held  the  property  by  virtue  of  a  sale  under  the 
incumbrances  mentioned  in  the  former  opinion  in  this 
cause,  which  were  junior  to  the  mortgage  from  Dufly  and 
wife  to  McClung,  but  neither  Kerr  nor  Lapping  was  a 
party  to  the  proceedings  under  which  he  held. 

On  the  trial  of  the  cause,  it  appeared  that  the  mortgage 
executed  by  Duffy  and  wife  to  McCluug,  and  by  him  as- 
signed to  the  Ohio  Insurance  Company,  was  foreclosed  by 
the  insurance  company,  on  June  26th,  1861,  for  the  sum  of 
one  thousand  seven  hundred  and  ninety  dollare,  including 
the  amount  then  due,  and  to  become  due  thereafter. 

This  judgment  was  assigned  by  the  insurance  company 
to  Kerr,  on  September  13th,  1861. 
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On  the  same  day,  September  18th,  1861,  Kerr  assigned 
four  hundred  aud  thirty-nine  dollars  and  forty-six  cents 
of  the  last  instalment  of  the  judgment,  to  Eliphalet  Hick- 
man, with  interest  from  that  date.    ^ 

Below  the  assignment  is  the  following  receipt  or  state- 
ment: 

"The  above  amount  due  to  Hickman  has  been  fully 
paid.  (Signed,)        M.  C.  Kerr,  Atty.  for  H." 

Duffy  made  four  payments  to  Kerr,  on  the  judgment, 
prior  to  December  6th,  1862,  amounting  in  all  to  one  hun- 
dred and  eighty  dollars. 

On  December  6th,  1862,  Kerr  assigned  seven  hundred 
dollars  of  the  judgment  to  David  Robertson,  with  interest 
from  that  date.  This  amount  seems  to  have  been  paid  by 
Daffy  to  Robertson. 

On  October  •4th,  1867,  Kerr  assigned  one  thousand  five 
hundred  dollars  of  th3  judgment  to  the  plaintiff  Lapping, 
with  interest  from  that  date. 

On  the  same  day,  October  4th,  1867,  Kerr  and  Dufty 
entered  into  the  following  written  stipulation,  viz.: 

'*  October  4th,  1867. 

"  On  full  adjustment  of  the  state  of  the  accounts  between 
us  this  day,  in  connection  with  the  judgment  of  the  Ohio 
In8.po.  against  P.  Duffy,  which  was  assigned  to  M.  C. 
Kerr,  it  is  agreed  that  there  remains  due  and  unpaid  on 
said  judgment  (which  has  this  day  been  assigned,  on 
the  face  thereof,  to  Geo.  W.  Lapping,)  the  sum  of  $1,500 ; 
and  that  there  now  remains  due  on  the  same  judgment,  to 
M.C.  Kerr,  the  further  sum  of  $565.83,  and  that  all  the  resi- 
due in  full  paid  by  said  Dufiy  ;  and,  on  said  balance  due 
to  Baid  Kerr,  said  Dufty  agrees  to  pay  interest  at  the  rate 
of  ei^ht  per  cent,  and  said  Kerr  agrees  to  give  said  Dufty 
one  or  more  years  in  which  to  pay  the  same. 

(Signed,)  «  M.  C.  Kerr, 

"P.  Duffy." 

Nothing  appears  to  have  been  paid  upon  the  judgment 
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since  the  above  agreement  was  entered  into,  except  sixty 
dollars  a  year  for  four  years,  which  Dufty  paid  to  Lap- 
ping, in  pursuance  of  an  agreement  to  pay  four  per  cent 
interest  in  addition  to  the  legal  interest  on  the  judgment. 

It  will  be  seen  that  the  agreement  between  Duffy  and 
Kerr  must  have  been  entirely  disregarded,  otherwise  the 
court  must  have  found  a  much  larger  sum  as  due  to  Lap- 
ping, and  a  considerable  sum  due  to  the  executrix  of  Kerr. 

Upon  a  clear  showing  of  a  mistake  in  estimating  the 
amount  due  upon  the  judgment,  the  mistake  might,  doubt- 
less, be  corrected. 

But  conceding,  for  the  purposes  of  this  decision,  that 
there  was  a  mistake  in  estimating  the  amount  due  on  the 
judgment  at  the  time  of  the  assignment  to  Lapping  and 
the  execution  of  the  agreement  between  Herr  and  Dufty, 
and  that  the  court  was  right  in  going  behind  the  agree- 
ment, there  was  still  an  item  which  the  court,  from  the 
amount  found,  must  have  excluded,  that  should,  in  our 
opinion,  have  been  allowed  aa  part  of  the  amount  dme  on 
the  judgment. 

We  proceed  to  consider  the  item :  The  facts  in  relation 
to  the  assignment  of  the  four  hundred  and  thirty-nine  dol- 
lars and  forty-six  cents  of  the  last  instalment  of  the  judg- 
ment, to  Hickman,  are,  as  shown  by  the  evidence,  as  follows : 
This  amount  was  assigned  by  Kerr  to  Hickman,  as  collat- 
eral security  for  the  payment  of  a  debt  which  the  Ohio  In- 
surance Company  owed  Hickman.  Afterward,  Kerr  paid 
the  debt  to  Hickman,  to  secure  which  this  part  of  the  judg- 
ment had  been  assigned.  Perhaps  this  was  paid  with  the 
money  of  the  insurance  company,  but  it  is  not  material. 
The  debt  was  paid  to  Hickman,  not  by  Dutfy,  but  by 
Kerr,  and  thereupon  the  amount  thus  assigned  to  Hickman 
properly  belonged,  in  equity,  to  Kerr.  It  should  have  been 
reassigned  to  him  ;  but,  instead  of  making  a  reassignment, 
it  was  receipted  in  the   manner  above   shown.     There  can 
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be  no  doubt,  that,  as  between  Hickman,  Kerr  and  Duffy, 
when  Kerr  paid  the  debt,  to  secure  which  the  assignment 
was  made,  this  portion  of  the  judgment  in  equity  reverted 
to  Kerr. 

But  it  is  claimed,  that,  as  against  Breyfogle,  an  inno- 
cent purchaser  of  the  property,  the  facts  explaining  this 
transaction  could  not  be  shown.  It  is  claimed,  that,  as 
Breyfogle  found  this  part  of  the  judgment  assigned  to 
Hickman,  and  receipted  by  Hickman,  he  had  the  right  to 
presume  that  it  was  paid  by  Bufiy,  and  that  the  judgment 
was  so  far  extinguished. 

The  question  seems  to  be  presented,  whether  a  receipt 
entered  by  a  judgment  plaintiff  or  his  assignee,  upon  the 
record  of  the  judgment,  of  a  part  or  all  of  the  judgment, 
which  is  a  lien  upon  real  estate,  is  conclusive  as  against  a 
subsequent  purchaser  of  the  property  without  notice ;  or 
whether,  as  against  him,  it  can  be  explained,  contradicted, 
and  set  aside. 

An  ordinary  receipt  may  be  explained,  controlled,  quali- 
fied or  contradicted  by  parol  evidence.  Pauley  v.  Weisartj 
59  Ind.  241.  If  the  receipt  in  the  case  before  us  had  been  upon 
a  detached  piece  of  paper,  and  had  been  seen  by  Breyfogle 
before  making  his  purchase,  it  will  scarcely  be  contended 
that  he  would  have  had  the  right  to  rely  upon  it  as  show- 
ing a  payment  so  far  of  the  judgment,  to  the  exclusion  of 
evidence  explaining  or  contradicting  it. 

We  do  not  see  how  the  receipt  in  this  case  can  have 
any  greater  force  and  effect  than  if  it  had  been  written  up- 
on a  separate  piece  of  paper,  and  not  upon  the  record  of 
the  judgment.  We  have  no  statute  providing  for  entering 
such  receipts  upon  the  record  of  judgments,  or  determin- 
ing the  force  and  effect  of  such  receipts.  It  is,  to  be  sure, 
provided,  that  "  Satisfaction  of  a  judgment,  or  credits 
thereon,  may  be  ordered  for  sufficient  cause,  upon  notice 
andmotion.'*  2  R.  8. 1876,  p.  188,  sec.  377. 
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This  statute,  however,  contemplates  judicial  action,  a 
judicial  determination,  and  has  no  application  to  the  case 
before  us. 

There  is  a  provision  in  the  statute  for  the  entry  of  satis- 
faction of  mortgages  on  the  record  thereof,  and  the  effect 
of  such  entry.  2  R.  S.  1876,  p.  834,  sec.  5.  Whatever  may 
be  the  effect  of  an  entry  by  the  mortgagee  of  satisfaction 
of  a  mortgage  upon  the  record  thereof,  we  are  clear^  that, 
as  the  law  does  not  provide  for  the  receipting  of  judgments 
upon  the  record,  or  the  effect  of  such  receipts,  they  stand 
upon  no  other  ground  than  ordinary  receipts,  and  are  sub- 
ject to  be  explained  or  contradicted,  as  against  purchasers 
without  notice. 

The  receipt  upon  the  record,  not  being  provided  for  by 
law.  was  not  constructive  notice  to  any  one,  nor  could  it 
work  an  estoppel  in  favor  of  any  one.  See  Etzler  v.  EvanSj 
61  Ind.  56. 

The  amount  of  the  judgment  assigned  to  Hickman  ought 
to  have  been  regarded  as  an  unpaid  portion*  of  the  judg- 
ment, and  treated  as  if  the  assignment  had  never  been 
made. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 

NoTB. — HowK,  J.,  having  been  of  counsel  in  the  cause,  was 
absent  when  it  was  considered. 

Opinion  filed  at  November  Term,  1878. 

Petition  for  a  rehearing  overruled  at  May  Term,  1879. 


Foster,  Assignee,  v.  Brown  et  al. 

Absionee  for  Benefit  of  Creditobs. — Complaint  by. — Copy  and  Record' 
ifig  of  Assignment — A  complaint  by  one  alleging  himself  to  be  an  assign- 
ee for  the  benefit  of  creditors,  which  does  not  allege  that  the  deed  of  as- 
signment has  been  duly  recorded,  and  does  not  contain  a  copy  thereof,  ii 
insufficient  on  demurrer. 


' 
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Sams. — Life  Insurance  Policy  on  Jnaolveni^for  his  Widow, — Parties. — Fraud. 
—Presumption. — In  an  action  by  an  assignee  for  the  benefit  of  the  creditors 
of  a  deceased  debtor,  against  the  widow,  to  recover  the  amount  of 
a  policy  of  insurance  issued  upon  his  life  and  made  payable  to  her,  the 
complaint  alleged  that  a  policy  had  been  procured,  and  certain  pre- 
miums paid,  by  the  debtor,  prior  to  his  making  assignment,  but  at  a  time 
when  he  was  in  fact  insolvent ;  and  that,  after  the  usf^ignment,  he  had 
surrendered  such  policy  in  consideration  of  a  paid-up  policy  for  her  ben- 
efit and  the  payment  to  him  of  a  certain  sum  of  money.  Prayer  for  the 
recovery  of  the  proceeds  of  such  policj',  which  were  on  deposit  awaiting 
the  determination  of  the  action. 

Hdd,  on  demurrer,  that  the  assignee  was  the  proper  party  to  maintain  the 
action. 

Held^  also,  that  fraud  in  obtaining  the  policies  is  not  presumed,  and  that  the 
complaint  is  insufficient. 

From  the  Warren  Circuit  Court. 

J.  McCabey  for  appellant. 
W.  P.  BkodeSy  for  appellees. 

Pbrkins,  J. — A  complaint  as  follows  was  filed  as  the  cause 
of  action  in  this  case  : 

"Richard  Foster,  assignee  of  Levi  D.  Brown,  complains 
of  Elizabeth  A.  Brown,  and  says,  that  heretofore, 
to  wit,  on  the  12th  day  of  August,  1876,  one  Levi  D. 
Brown,  of  said  county,  executed  a  written  assignment  of 
all  his  property,  both  real  and  personal,  including  chosesin 
action,  in  due  form  of  law,  for  the  benefit  of  all  his  credit- 
ors, to  the  plaintiff;  that  plaintiff  then  and  there  qualified, 
took  upon  himself  and  entered  upon  the  discharge  of  the 
duties  of  said  trust,  pursuant  to  the  statute  in  such  case 
etc. ;  that  said  Brown  had  been  totally  insolvent  for  sever- 
al years  prior  thereto ;  that,  on  the  12th  day  of  August, 
1873,  said  Brown  obtained  from  the  Life  Association  of 
America  a  policy  of  insurance  on  his  life,  payable  to  said 
Elizabeth,  his  wife,  in  trust  for  her  and  her  children,  sixty 
days  after  proof  of  his  death,  conditioned  that  said  Brown 
should  pay  to  said  Life  Association  (159  annual  premium ; 
that  said  Brown  paid,  out  of  his  own  funds,  said  annual 
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•  premium  for  the  yeai-s  1873, 1874, 1875  and  1876,  though 
he  was  at  the  time  utterly  insolvent,  having  creditors  to  a 
large  amount ;  that,  afte;:  said  assignment,  viz.,  on  the  1st 
day  of  September,  187fi,  on  the  application  of  said  Levi  D. 
Brown,  said  above  mentioned  policy  was  surrendered  to 
said  company,  in  consideration  of  which  said  company 
paid  said  Levi  D.  Browm  forty  dollara,  and  issued  a  new 
policy,  numbered  40,777,  on  the  life  of  said  Levi  D.,  with 
annual  premiums  thereon  paid  up  for  two  yeai's,  by  which 
said  company  promised,  sixty  days  after  proof  of  the  death  of 
said  Levi  1).  Brown,  to  pay  $5,000  to  his  said  wife,  Elizabeth 
A.  Brown,  in  trust  for  herself  and  the  children  of  the  as- 
sured, or  the  legal  holders  of  the  policy  ;  but,  if  the  assured 
be  living  on  the  1st  day  of  September,  1886,  the  policy 
shall  then  expire,  and  the  association  be  then  without  lia- 
bility."' Copies  of  both  of  said  policies  are  here  copied 
in  the  complaint. 

The  complaint  then  proceeds :  "  That  afterward,  on  the 
28th  day  of  March,  1877,  said  Levi  D.  Brown,  still  contin- 
uing totally  insolvent  and  unable  to  pay  his  debis,  as  afore- 
said, departed  this  life  intestate,  leaving  said  defendant 
Elizabeth,  as  his  surviving  widow,  and  leaving  no  other 
property  than  that  already  mentioned  ;  that  there  has  been 
no  administrator  appointed  for  his  estate,  both  the  heirs 
and  creditors,  by  common  consent,  agreeing  that  this  plain- 
tiff shall  proceed  to  administer  the  assets  precisely  as  if 
said  Levi  D,  still  lived ;  that  the  said  insurance  company 
has  deposited  said  five  thousand  dollars  in  bank,  to  abide 
the  event  of  this  suit;  that  said  Elizabeth  claims  it,  but 
this  plaintift'  claims  that  the  title  to  the  same  passed  to  him 
bj'  said  assignment,  being  equitably  the  property  of  said 
Levi  D.  Brown,  and  he  demands  the  recovery  of  said 
money  for  the  benefit  of  the  creditors  of  said  Levi  D. 
Brown.    Wherefore,"  etc. 

We  re-state  the  dates  of  the  leading  transactions  averred 
in  the  complaint : — 
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The  assignment  made  by  Brown  to  the  plaintiff  was  ex- 
ecuted on  the  12th  day  of  August,  1876. 

The  policy  of  insurance,  on  which  the  money  sued  for 
in  this  case  is  due,  was  obtained  on  the  1st  of  Septem- 
ber, 1876.  On  the  28th  of  March,  1877,  said  Brown  de- 
parted this  life.  On  the  29th  of  October,  1877,  this  suit 
was  instituted. 

A  demurrer  was  sustained  to  the  complaint.  The  plain- 
tiff declined  to  amend,  and  final  judgment  was  given  against 
him. 

It  will  be  observed,  that,  while  the  complaint  alleges 
that  the  assignment  was  in  writing,  it  contains  no  copy 
of  it.  See  Lytle  v.  Lytle^  87  Ind.  281 ;  Boss  v.  Boswell^  60  Ind. 
235.  Nor  does  the  complaint  show  thatthe  assignment  was 
ever  recorded ;  hence,  it  fails  to  show  title  in  the  assignee, 
plaintiff  in  this  suit,  to  the  property  embraced  in  the  as- 
iiignment.  New  v.  Reissner,  56  Ind.  118 ;  Forkner  v.  Shafer^ 
56  Ind.  120. 

It  is  argued  by  counsel  for  appellee,  that  no  right  to  the 
claim  sued  upon  is  shown  to  have  passed  by  the  assign- 
ment to  the  plaintiff*,  and  that  it  is  the  right  of  creditors 
alone  to  proceed  to  set  aside  fraudulent  conveyances  and 
transfers  of  property. 

We  are  of  the  opinion,  if  the  policy  of  insurance  was 
fraudulent  as  to  creditors,  and  the  claim  on  account  thereof 
passed  to  the  assignee  under  the  assignment,  that,  accord- 
ing to  the  authorities  cited  in  Gainer  v.  Graves^  54  Ind. 
188,  said  assignee  might  maintain  this  suit,  but  not  other- 
wise, for  the  amount  actually  paid  for  the  policy. 

Is  the  policy  of  insurance  shown  to  have  been  fraudu- 
lent, as  to  creditors  ?  The  policy  on  which  the  five  thou- 
sand dollars  is  due  was  not,  of  itself,  fraudulent.  It  was 
procured  after  the  assignment  was  made,  and  nothing  was 
paid  to  obtain  it,  but  forty  dollars  were  refunded  to  said 
Levi  B.  Brown,  on  its  reception.  Was  the  previous  policy, 
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exchanged  for  said  five-thousand-dollar  policy,  fraudulent? 
The  complaint  does  not  allege  that  it  was  procured 
with  any  fraudulent  intent.  It  simply  alleges  that  the 
party  was  insolvent  when  he  obtained  and  paid  for  it.  It 
does  not  allege  that  said  party  knew,  or  believed  at  the 
time,  that  he  was  insolvent. 

The  facts  alleged  in  the  complaint  are,  that,  in  1873, 
three  years  prior  to  his  making  the  assignment,  the 
said  Levi  D.  Brown  procured  a  policy,  on  which,  in  that  and 
three  succeeding  years,  he  paid,  in  annual  instalments,  the 
sum  of  five  hundred  and  ninety-six  dollars,  after  deducting 
the  forty  refunded,  and  no  more.  This  is  all  of  the 
amount  that  his  estate  was  diminished,  on  account  of  which 
his  creditors  now  claim  the  five  thousand  dollars. 

At  the  same  time  during  the  said  three  years.  Brown, 
so  far  as  the  complaint  shows,  was  pursuing  his  regular 
business,  his  creditors  were  not  interfering ;  it  is  not  shown 
that  he  was  not  industrious  and  economical,  or  that  he  was 
not  honest  in  business,  etc.  In  our  opinion,  we  can  not 
say,  upon  the  facts  of  the  case  as  alleged  in  the  complaint, 
that  the  procuring  of  said  policy  was  fraudulent  as  to  cred- 
itors. 

Under  such  circumstances,  a  man  might  well  be  justi- 
fied in  contributing,  each  year,  a  small  sum  out  of  his  ac- 
quisitions, with  a  view  to  securing  a  support  to  his  wifeand 
children  after  he  should  have  dej^arted  this  life. 

High  authority  has  said,  that  he  who  neglects  to  provide 
for  his  household  (by  fair  means,  of  course,)  is  worse  than 
an  infidel.    1  Timothy,  chap,  v,  ver.  8.  We  quote  the  verse : 

"  But  if  any  provide  not  for  his  own,  and  especially  for 
those  of  his  own  house,  he  hath  denied  the  faith,  and  is  worse 
than  an  infidel."     See  Pevce  v.  Makepeace,  post,  p.  345. 

The  judgment  is  affirmed,  with  costs. 
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Menzie  V.  Anderson  et  al. 

DiTOBCS. — AUmtmy, — ConiraeL^  Judgment. — Eaeemption  from  ExeeuHcn.-^ 
A  judgment  for  alimony  is  not  a  debt  growing  out  of,  or  founded  upon, 
a  contract,  express  or  implied,  and  the  debtor  can  not  claim  exemption  of 
any  property  from  execution  on  such  judgment 

From  the  Kosciusko  Circuit  Court. 

C.  ClemanSj  for  appellant. 

W.  S.  Marshall^  for  appellees. 

BiDDLE,  J. — Susan  Anderson,  on  her  complaint,  obtained 
a  decree  of  divorce  and  a  judgment  of  alimony  for  five 
hundred  dollars,  against  John  Anderson,  then  her  hus- 
band. John  at  the  time  had  no  property,  either  real  or 
personal.  Subsequently  he  married  another  woman,  be- 
came a  householder  and  the  head  of  a  family  in  the 
county,  and  inherited  an  interest  in  certain  real  estate 
from  his  father.  A  writ  of  execution  was  issued  upon  the 
judgment  of  alimony,  and  placed  in  the  hands  of  the  sheriff, 
who  levied  upon  the  interest  of  John  Andersonnn  the  real 
estate  he  so  inherited.  As  a  householder  of  the  county, 
he  made  his  claim  to  the  sheriff  for  the  real  estate,  which 
was  appraised  at  less  than  three  hundred  dollars,  as  ex- 
empt from  execution.  The  sheriff  denied  his  right  to  the 
exemption,  and  was  about  to  sell  the  real  estate  upon  the 
writ  in  his  hands.  This  complaint  is  brought  upon  these 
facts,  praying  an  injunction  against  the  sale- 

A  demurrer  alleging  the  insufficiency  of  the  facts  to  main- 
tain the  case  was  sustained.  The  appellant,  who  had  pur- 
chased the  real  estate  from  Anderson,  and  brought  this  suit, 
excepted  to  the  ruling  upon  the  demurrer,  and  appealed  to 
this  court. 

Neither  party  claims  that  there  is  any  irregularity 
in  the  proceedings;  but  the  appellant  insists  that 
John  Anderson  has  a  right  to  the  exemption  claimed, 
which,  if  allowed,  will  support  his  title  to  the  real  estate ; 
while  the  appellees  insist  that  Anderson  is  not  entitled  to 
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the  exemption  against  a  judgment  for  alimony,  which, 
they  insist,  is  not  a  "debt  growing  out  of,  or  founded 
upon  a  contract,  express  or  implied,"  as  provided  by  the 
statute.  2  R.  S.  1876,  p.  352 ;  and  this  controverey  presents 
the  only  question  in  the  case. 

Causes  of  divorce  in  this  State  are  as  follows : 

1.  Adultery ; 

2.  Impotency  before  marriage; 

3.  Abandonment  for  two  years ; 

4.  Cruel  and  inhuman  treatment ; 

5.  Habitual  drunkenness  of  either  party,  or  the  failure 
of  the  husband  to  make  suitable  provision  for  his  family ; 

6.  Failure  of  the  husband  to  make  reasonable  provision 
for  his  family  for  a  period  of  two  years; 

7.  Conviction,  subsequent  to  marriage,  of  an  infamous 
crime.     Sec.  8,  2  R.  S.  1876,  p.  827. 

It  will  be  observed  that,  although  marriage  is  a  civil 
contract,  yet  the  causes  of  divorce,  except  the  second,  all 
arise  out  of  tort ;  aiid  a  marriage,  while  the  second  cause 
existed,  would  be  a  gross  wrong,  in  violation  of  the  main 
purpose  of  the  union.  We  conclude,  therefore,  that  ali- 
mony is  not  a  "debt  growing  out  of,  or  founded  upon  a 
contract,  express  or  implied,"  within  the  meaning  of  the 
statute. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Atherton  v.  Allbn  et  ux. 

Supreme  Court. —  Wdfjht  of  Evidence. — The  Supreme  Court  will  not  dis- 
turb a  finding  on  the  mere  weight  of  the  evidence. 

From  the  Madison  Circuit  Court. 

C  D.  Thowpsov^  for  appellant. 

J.  W.  Sansberry  and  E.  B,  Goodykoonts^  for  appellees. 
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HowK,  J. — This  was  a  suit  by  the  appellant,  as  plaintiflF, 
against  the  appellees,  as  defendants,  to  enforce  an  alleged 
mechanic's  lien. 

The  appellant's  complaint  contained  but  one  paragraph, 
in  which  he  alleged,  in  substance,  that  the  appellee  Ann 
C.  Allen,  the  wife  of  her  co-appellee,   William  B.   Allen, 
was  the  owner  in  her  own  right  of  certain  real  estate,  par-i 
ticularly  described,  in  Madison  county,  Indiana,  on  which 
real  estate  she,  the  said  Ann  C.  Allen,  had   constructed  a 
grist-mill  and  saw-mill ;  that  said  real  estate   was  a  mill- 1 
seat,  and  was  not  fit  for  any  other  purpose ;  that,  to  enable 
her  to  enjoy  said  real  estate,  it  became  and  was  necessary^ 
to  build  said  grist-mill   and   saw-mill,  which  greatly  im-' 
proved  and  bettered  the  same,  and  rendered  the  same  en-  > 
joyable ;  that,  in  the   construction   of  said  building,  the 
appellant  furnished  to  said  Ann  C.  Allen,   at  her  special 
instance  and  request,  a  large  amount  of  lumber  which  was 
used  in  the  construction  of  said  building ;  that  there  was 
yet  due  and  unpaid  to  appellant  for  said  lumber  from  her, . 
the  said  Ann  C.  Allen,  the  sum  of  $118.42,  balance  on  said ' 
lumber ;  that,  on  the  20th  day  of  February,  1874,  the  ap- 
pellant filed  in  the  recorder's  ofiice  of  said  county  a  notice 
of  intention  to  hold  a  lien  on  said  building,  within  sixty  • 
days  from  the  completion  of  said  building,  which  notice 
was  on  the  same  day  recorded  in  the  proper  record  of  said 
county,  and  a  copy  of  said  notice  was  filed  with  said  com- 
plaint.   Wherefore,  etc. 

To  this  complaint  the  appellees  answered  in  two  para- 
graphs, in  substance,  as  follows : 

1.  A  general  denial ;  and, 

2.  That,  before  the  commencement  of  this  suit,  the  ap- 
pellant sold  and  transferred  to  one  John  M.  Ware  all  of  his 
interest  in  said  lien,  and  his  claim  against  the  appellees, 
and  that  they  fully  paid  the  same  to  said  Ware,  before  this 
suit  was  commenced. 

Vol.  LXV.— 16 
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The  cause  was  tried  by  the  court,  and  a  finding  was  made 
for  the  appellees.  The  appellant's  motion  for  a  new  trial 
was  overruled  by  the  court,  and  to  this  ruling  he  excepted, 
and  judgment  was  rendered  against  him  for  the  costs  of  suit. 

In  this  court  the  only  error  assigned  by  the  appellant  is 
the  decision  of  the  circuit  court  in  overruling  his  motion 
for  a  new  trial. 

It  was  not  disputed  that  the  appellant  had  furnished  the 
appellee  Ann  C.  Allen  the  amount  of  lumber  mentioned 
in  his  complaint,  nor  that  the  lumber  had  been  furnished 
for,  and  used  by  her  in,  the  building  of  her  mills,  nor  that 
the  appellant  had  filed  notice  of  his  intention  to  hold  a  lien, 
and  that  such  notice  was  recorded  in  the  propter  recorder's 
ofilce  within  sixty  days  after  the  completion  of  the  mills. 
The  controversy  between  the  parties  related  to  the  assign- 
ment by  the  appellant  of  his  lien  and  claim  to  John  M. 
Ware,  as  alleged  in  the  second  paragraph  of  the  appellees* 
answer.  The  appellees  proved  by  Patrick  Mahoney,  a  wit- 
ness in  their  behalf,  that  the  appellant  had  told  the  witness 
that  he  had  sold  his  account  on  the  appellees  to  Dr.  Ware. 
The  appellee  Ann  C.  Allen  testified  in  her  own  behalf, 
that  Dr.  Ware  had  told  her  he  had  bought  the  claim  in 
suit  from  the  appellant,  and  that  she  had  paid  Ware  the 
amount  of  the  claim,  in  a  settlement  with  him.  On  the 
other  hand  the  appellant  denied,  in  his  testimony,  that  he 
had  sold  his  claim  against  the  appellees  to  Dr.  Ware,  or  that 
he  had  ever  told  the  witness,  Mahoney,  that  he  had  sold  the 
claim  to  Dr.  Ware. 

This  was  all  the  evidence,  in  substance,  on  the  point  now 
under  consideration,  and  it  must  be  confessed,  we  think, 
that  it  is  not  of  the  most  convincing  character.  But  we 
can  not  say  that  the  evidence  did  not  tend  to  sustain  all 
the  averments  of  the  second  paragraph  of  the  appellees* 
answer,  and  the  finding  of  the  court  thereon.     Under  the 
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8ettle4  practice  of  this  court,  therefore,  we  can  not  disturb 
the  finding  of  the  court  below,  on  the  evidence. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 


Marshall  v.  Stewart. 

Syidbkcs. — Action  in  Separate  Oounts^  vpcn  Promissory  Note  and  a  Jtufff- 
ment  thereon,-^ Merger. — Former  Recovery. — "Where  one  paragraph  of  a 
complaint  counts  upon  a  judgment  rendered  on  a  promissory  note,  and  a 
second  paragraph  counts  upon  the  note  itself,  to  which  latter  count  former 
recovery  is  pleaded,  no  objection  to  the  admission  of  the  note  in  evidence 
under  the  second  paragraph  can  be  founded  on  the  fact  that  it  is  merged 
in  the  judgment. 

Same. — Judgment. — fbreclosure. — Execution. — Merger  of  Promissory  Note. — 
In  an  action  upon  a  promissory  note,  and  to  foreclose  a  mortgage  securing 
its  payment,  against  the  maker  and  his  wife,  there  was  a  finding  for  the 
amount  due  on  the  note,  and  judgment  was  rendered  on  the  finding,  against 
the  maker  personally,  "  to  be  levied  and  collected  without  any  relief,"  etc. 
There  was  also  a  decree  for  the  foreclosure  of  the  mortgage,  and  sale  of 
the  mortgaged  premises,  and  for  execution  over  for  any  residue,  but  this 
latter  clause  was  subsequently  struck  out. 

Held,  that  the  note  was  merged  in  the  judgment. 

Held,  also,  that  the  judgment  was  personal,  that  execution  could  properly 
have  been  issued  thereon  for  anv  residue  unsatisfied  after  sale  of  the  mort- 

m 

gaged  premises,  and  that  a  transcript  of  such  proceedings  and  judgment 
is  competent  evidence  in  an  action  against  such  maker  alone,  on  such  judg- 
ment. 
SupRBif  E  Court. — Judgment  of. — Petition  for  Rehearitig. — ^The  action  of  the 
Supreme  Court  upon  a  petition  for  a  rehearing  is  the  action,  not  of  any 
single  judge  thereof,  but  of  the  court  as  a  unit. 

From  the  Shelby  Circuit  Court. 

K.  M.  Hordj  T.  B.  Adams  and  L.  T.  JUicheneTj  for  appel- 
lant. 
C  Eioing  and  J.  K.  Etoing,  for  appellee. 

BiBDLE,  J. — Complaint  in  two  paragraphs,  by  the  appellee 
against  the  appellant. 
The  first  paragraph  counts  upon  a  judgment  against  the 
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appellant,  iu  favor  of  the  appellee  ;  the  second  county  upon 
a  promissory  note  made  by  appellant,  payable  to  the  ap- 
pellee. 

The  appellant  pleaded  payment  to  the  whole  complaint, 
and  a  general  denial ;  and,  to  the  second  paragraph,  a  for- 
mer recovery,  in  two  special  paragraphs  of  answer. 

As  no  question  is  made  upon  the  pleadings,  we  do  not 
state  them  any  more  particularly  than  to  show  the  appli- 
cability of  the  evidence  to  the  case,  and  make  the  questions 
presented  intelligible. 

Trial  by  the  court;  finding  and  judgment  for  the  ap- 
pellee. The  questions  presented  to  this  court  all  arise  un- 
der the  motion  for  a  new  trial,  and  the  causes  assigned  for 
a  new  trial  are  : 

1.  That  the  decision  is  contrary  to  law ; 

2.  That  the  decision  is  not  sustained  by  the  evidence ; 
and, 

3.  Error  in  permitting  the  appellee,  over  the  objection 
of  the  appellant,  to  read  in  evidence  a  certain  promissory 
note,  and  the  record  of  a  certain  judgment  upon  the  same 
note,  and  foreclosure  of  a  mortgage. 

1.  We  will  first  notice  the  objection  to  the  introduction 
of  the  note  in  evidence,  which  was,  that  a  suit  had  been 
brought  and  a  judgment  obtained  thereon,  which  merged 
the  note. 

This  objection  was  not  valid.  The  note  was  the  cause 
of  action  set  out  in  the  second  paragraph  of  the  complaint, 
and  was  necessary  and  proper  evidence  to  sustain  that 
paragraph.  The  fact  that  the  note  was  merged  in  a  judg- 
ment was  matter  of  defence,  to  be  proved  under  the  an- 
swer, and  could  not  be  made  the  foundation  of  an  objec- 
tion to  the  introduction  of  the  note  as  evidence  under  the 
complaint. 

2.  The  objection  made  to  the  introduction  of  the  record 
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of  a  former  recovery  on  the  note  as  evidence  was,  that  it 
did  Dot  show  a  former  suit  between  the  appellee,  as  plain- 
tiff, and  the  appellant,  as  defendant,  but  a  suit  between  the 
appellee,  as  plaintiff,  and  the  appellant  and  Susan  D.  Mar- 
Bhall,  his  wife,  as  defendants.  The  note,  however,  which 
was  the  foundation  of  the  action  in  the  record  offered,  was 
executed  solely  by  the  appellant,  and  th%  judgment  ren- 
dered in  the  proceedings  upon  the  note  was  solely  against 
the  appellant.  Tt  was,  therefore,  a  judgment  in  favor  of 
the  appellee  and  against  the  appellant,  corresponding  with 
the  judgment  set  out  in  the  first  paragraph  of  the  com- 
plaint, and  was  properly  admitted  as  evidence,  but  whether 
sufScient  to  prove  the  case  must  be  further  considered. 

It  is  conceded  that  the  note,  which  is  the  cause  of  action 
described  in  the  second  paragraph  of  the  complaint,  is  the 
same  note  as  that  which  was  the  cause  of  action  in  the 
judgment  described  in  the  first  paragraph  of  the  complaint. 
The  appellant  insists  that  the  record  described  in  the  first 
paragraph  of  the  complaint  does  not  show  a  judgment 
against  him,  but  only  a  judgment  against  the  property 
mortgaged  as  shown  by  the  record,  and  therefore  can  not 
be  the  foundation  of  a  personal  action ;  and  also  insists 
that  the  note  is  merged  in  the  judgment  described  in  the 
first  paragraph  of  the  complaint,  and  for  that  reason  will 
not  sustain  the  cause  of  action  described  in  the  second  par.- 
agraph  of  the  complaint,  and  therefore  that  the  decision  is 
not  sustained  by  the  evidence. 

The  judgment  in  the  proceedings,  offered  in  evidence 
under  the  first  paragraph  of  the  complaint,  is  rendered  in 
the  following  words : 

"  It  is  therefore  considered  by  the  court  that  the  plain- 
tift*  recover  of  said  defendant,  Jasper  N.  Marshall,  the  sum 
of  one  thousand  and  seventy-six  dollars  and  sixty  cents 
($1,076.60),  as  and  for  his  damages  herein,  together  with  the 
costs  and  charges  by  him  in  this  behalf  laid  out  and   ex- 
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pended,  to  be  levied  and  collected  without  any  relief  from 
valuation  or  appraisement  laws,  and  to  bear  ten  per  cent, 
interest  until  paid,  according  to  the  tenor  and,  effect  of 
said  note." 

After  rendering  the  judgment  as  above,  the  court  pro- 
ceeded to  render  a  decree  for  the  foreclosure  of  the  mort- 
gage, and  a  sale  *of^  the  property  mortgaged,  to  pay  the 
judgment,  and  further  decreed,  that,  in  the  event  said 
mortgage  property  should  not  sell  for  a  sufficient  sum  fully 
to  pay  off  and  satisfy  plaintiff's  said  judgment,  interest  and 
costs,  then  the  sheriff  aforesaid  shall  levy  upon  and  sell, 
without  relief  from  valuation  or  appraisement  laws,  any 
other  property  of  the  defendant,  Jasper  N.  Marshall,  sub- 
ject to  execution,  to  make  up  such  deficiency. 

But  subsequently,  at  the  same  term,  the  court,  upon  mo- 
tion, struck  out  the  latter  part  of  the  decree,  awarding  ex- 
ecution for  the  deficiency,  if  any,  thus  leaving  the  record 
showing  only  a  judgment  against  the  appellant,  and  the 
decree  of  foreclosure  of  the  mortgage  and  sale  of  the  prop- 
erty to  pay  the  judgment. 

Was  the  note  described  in  the  second  paragraph  of  the 
complaint  merged  in  the  judgment  given  in  evidence  un- 
der the  first  paragraph  of  the  complaint?  We  think  it 
was.  The  record  shows  a  final  judgment  between  the  par- 
ties upon  the  note;  a  judgment  upon  which,  doubtless, 
the  plaintiff  was  entitled  to  his  order  to  sell  the  mort- 
gaged property,  and  also  to  his  execution  to  make  up  auy 
deficiency  that  might  be  due  after  the  sale  of  the  mort- 
gaged property.  The  fact  that  the  court  did  not  finally 
direct  that  any  deficiency  should  be  levied  of  any  property  of 
the  mortgage  debtor  can  not  affect  the  question  of  merger, 
nor  the  validity  of  the  judgment.  For  the  doctrine  of 
merger,  see  Freeman  Judgments,  sees.  215,  216,  217; 
Fischli  V.  Fischliy  1  Blackf.  360 ;  Archer  v.  Heiman,  21 
Ind.  29  ;  Root  v.  Dill,  88  Ind.  169 ;    Lapping  v.  Lhiffy,  47 
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Ind.  51 ;  The  First  National  Bank  of  Indianapolis  v.  7%f' 
Indianapolis  Piano  Manufacturing  Co.,  45  lad.  5 ;  Need- 
ham  V.  Gillespy,  49  Ind.  245  ;  Gould  v.  Hayden,  63  Ind.  448. 

We  xjan  not  concur  with  the  appellant's  view  that  the 
judgment  is  merely  for  a  foreclosure  of  the  mortgage  and 
the  sale  of  the  property.  It  appears  to  us  to  be  a  valid 
judgment  on  the  note,  and  one  upon  which  an  action  will 
lie.  K  the  judgment  is  not  upon  the  note  and  valid,  the 
note  is  not  merged.  Freeman  Judgments,  sec.  218; 
Mico  V.  Morris,  3  Lev.  234;  Adneyy.  Vernon.  3  Lev.  248; 
Briscoe  v.  Stephens,  9  Moore,  413 ;  Goodrich  v.  Bodurtha,  6 
Gray,  828  ;  Wixom  v.  Stephens,  17  Mich.  518  ;  Davidson  v. 
Nebaker,  21  Ind.  384;  Campbell  v.  Cross,  89  Ind.  155  ;  Lip- 
perd  V.  Edwards,  39  Ind.  165. 

We  have  thus  decided  the  questions  made  by  the  parties 
in  their  briefs,  but  it  does  not  seem  to  us  material  to  the 
decision  of  this  case  whether  we  hold  the  judgment  valid 
or  invalid,  or  whether  the  note  is  merged  or  not  merged; 
for,  if  the  judgment  is  not  on  the  note  and  valid,  the  note 
is  not  merged,  and  is  therefore  a  good  cause  of  action,  and 
will  sustain  the  judgment  upon  the  second  paragraph  of 
the  complaint,  and,  if  the  judgment  is  valid  and  the  note 
merged,  the  judgment  can  be  sustained  upon  the  first  par- 
agraph of  the  complaint. 

The  judgment  is  therefore  affirmed,  at  the  costs  of  the 
appellant. 

Petition  for  a  rehearing. 

BiDDLB,  J. — The  counsel  for  appellant  still  insist,  that 
the  judgment  set  out  in  the  first  paragraph  of  the  com- 
plamt  is  insufficient  to  support  an  action,  because  there  is 
no  express  judgment  to  collect  the  residue,  if  the  mortgaged 
property  fails  to  pay  the  debt.  It  is  true  there  is  no  such 
judgment  over;  it  is  also  true  that  the  whole  judgment  ia 
personal.  The  cases  cited  against  the  opinion  in  this  case 
are  all  cases  where  the  judgment  was  upon  the  mortgage 
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.alone,  or  where  the  proceedings  and  judgment  were  solely 
in  rem.  In  such  cases  the  judgment  will  not  support  an 
:action  against  the  person,  for  it  is  not  a  personal  judgment. 
sThere  is  nothing  in  the  opinion  contrary  to  this  v\ew. 

The  record  of  the  judgment  counted  upon  in  the  firet 
paragraph  of  the  complaint  shows  the  finding  of  the  court, 
in  the  following  words  : 

"  And  the  evidence  being  heard,  and  the  court,  being  suf- 
ficiently advised  in  the  premises,  finds  that  the  defendant, 
Jasper  N.  Marshall,  is  indebted  to  the  plaintiff  on  and  by 
:  his  promissory  note  mentioned  in  the  complaint,  in  the  sum 
of  one  thousand  and  twenty-one  dollars  and  sixty  cents, 
principal  and  interest  now  due  thereon,  and  in  the  further 
sum  of  fifty-five  dollars  as  a  reasonable  attorney's  fee  for 
^the  institution  of  this  suit.'' 

The  judgment  of  the  court  on  this  finding  is  set  out  in 
.  .the  original  opinion,  and  need  not  be  repeated  here ;  and 
why  it  is  not  a  personal  judgment,  instead  of  a  judgment 
in  rem,  does  not  appear  upon  its  face,  and  has  not  been 
shown  to  us.  We  can  not  understand  any  of  the  authori- 
ties cited  by  appellant,  as  being  in  his  favor;  indeed,  it 
seems  to  us  that  some  of  them  are  directly  against  him. 
Fletcher  v.  Holmes,  25  Ind.  458  ;  Lipperd  v.  Edwards,  39 
Ind.  166.  Besides,  the  judgment  being  pei^sonal,  an  exe- 
cution could  issue  without  an  express  order  in  the  judg- 
ment, and  upon  the  decree  the  residue  mi^ht  be  collected. 

The  counsel  for  appellant  urge  it  upon  us,  that, 

"  In  consideration  of  the  magnitude  of  the  question  in- 
volved, we  respectfully  ask  that  this  petition  and  argument 
for  a  rehearing  be  considered  by  the  full  bench." 

It  surelv  can  not  be  unknown  to  the  counsel  that  this 
court  is  a  unit,  though  composted  of  five  judges,  and  that 
it  decides  no  case,  petition  or  motion,  and  does  no  judicial 
act — not  even  to  the  formal  admission  of  a  gentleman  of 
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the  bar  to  pi-actise  before  it — except  as  a  court.     Such  ati 
appeal  therefore  is  quite  unnecessary. 
The  petition  for  a  rehearing  is  overruled. 

Original  opinion  filed  at  November  Term,  1878. 
Opinion  on  petition  filed  at  May  Term,  1879. 


Tracy  v,  Quillen  et  al. 

Principal  and  Sv%vtY.-^ Extension  of  Time  of  Payment  Indefinitely. — 
Promissory  Note. — An  agreement  for  an  extension,  for  an  indefinite  period. 
of  the  time  of  payment  of  a  promissory  note,  made  between  the  holder 
and  principal  without  the  knowledge  or  consent  of  the  surety,  will  not 
discharge  the  latter,  though  founded  upon  a  valuable  considemtioh. 

Same.— i>t«mta«a2  of  Action. — An  agreement  between  the  holder  and  prin- 
cipal, that  the  former  will  dismiss  an  action  pending  on  the  note  against 
both  principal  and  surety,  and  make  a  credit  on  the  note,  will  not  discharge 
the  surety,  though  made  without  his  knowledge  and  consent  and  for  a  val- 
uable consideration. 

Same. — Complaint  for  New  Trial. — Surprise.^ Excusable  Neglect. — A  com- 
plaint by  the  Fwety  for  a  new  trial,  upon  the  ground,  that,  because  of 
"  surprise  '*  and  "  excusable  neglect "  on  the  former  trial,  he  had  failed 
to  plead  and  prove  an  alleged  agreement  between  the  plaintiff  and  the  prin- 
cipal, for  an  extension  of  the  time  of  payment  indefinitely,  is  insufficient. 

From  the  Montgomery  Circuit  Court. 

L.  Wallace  and  G.  D.  Hurley^  for  appellant. 
A.  C.  Jeninisorij  W.  P,  Britton  and  M.  W.  Bruner,  for  ap- 
pellees. 

NiBLACK,  J. — The  complaint  in  this  proceeding  was  as 
follows  : 

'*  Bazil  Tracy  respectfully  represents,  that  a  suit  was  be- 
,?un  in  the  said  [Montgomery]  Circuit  Court,  complaint 
tiled  October  25th,  1875,  by  James  T.  Quillen,  plaintiff, 
against  Bazil  Tracy,  James  Steele  and  Samuel  Harlow,  de- 
fendants; that  said  suit  was  upon  a  note  for  one  thou- 
j<and  dollars,  a  copy  of  which  is  filed  herewith  as  a  part  of 
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this  petition,  marked  ^  Exhibit  A ; '  that  the  complaint 
showed  the  indebted uess  at  that  time  to  be  eight  hundred 
and  sixty-nine  dollars  and  sixty-five  cents;  that  he, Tracy, 
employed  John  T.  Bunch,  attorney,  to  manage  his  defence; 
that  the  said  defence  was,  substantially,  that  the  note  was 
executed  to  Quillen  by  Harlow,  as  principal,  and  [the  said] 
Steele  and  this  petitioner  as  sureties ;  that  afterward  the 
said  Quillen  agreed  with  the  said  Harlow,  for  a  valuable 
consideration,  to  give  the  said  Harlow  an  extension  of  time 
for  the  payment  of  said  note,  of  w^hich  extension  the  said 
petitioner  had  no  notice,  neither  did  he  consent  thereto; 
til  at  said  Bunch  had  a  conversation  with  said  Harlow,  be- 
fore the  trial  was  entered  upon,  and  was  told  by  said  Har- 
low that  the  agreement  for  the  extension  uf  time  of  pay- 
ment/)f  said  note  was  verbal,  upon  which  understanding 
said  Bunch  went  to  trial ;  that,  upon  the  trial,  said  Har- 
low, being  called  as  a  witness  for  petitioner,  on  cross-exam- 
ination said  the  said  agreement  for  the  extension  of  time 
of  payment  was  in  writing;  that  all  the  terms  in  connec- 
tion with  the  matter  were  embraced  in  a  written  agree- 
ment ;  that,  upon  said  statement  of  the  said  Harlow,  the 
cause  was  concluded  adversely  to  this  petitioner,  and  a 
judgment  rendered  against  him  for  ^ 

*'  Petitioner  further  says,  that  he  and  his  said  attorney  were 
wholly  taken  by  surprise,  and  wholly  unprepared  to  make 
the  defence  upon  the  ground  of  a  written  agreement  for 
the  said  extension  of  time,  as  they  would  have  done  had 
they  not  been  informed  and  understood  that  the  said  agree- 
ment was  verbal. 

"  Petitioner  further  says,  that  he  has  a  good  defence  to 
said  suit,  substantially  as  above  stated  ;  that  he  will  be  able 
to  prove,  upon  a  new  trial,  that  the  said  Quillen  did,  for 
a  valuable  consideration,  shown  in  an  agreement  in  writ- 
ing, a  copy  of  which  is  filed  herewith,  and  made  part  of  this 
petition,  marked  '  Exhibit  B,'  agree  to  dismiss  a  suit  already 
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begun  on  said  note,  and  did  actually  dismiss  the  same  at  the 
April  term  of  said  circuit  court,  1875 ;  that  the  said  not^ 
was  not  again  put  in  suit  until  the  November  term  of  said 
court,  1875.  Petitioner  further  states  that  he  will  prove 
conclusively,  by  said  Quillen  and  said  Harlow,  that  the  said 
extension  was  given  without  his  knowledge  or  consent. 
He  will  also  show  by  the  agreement,  that  the  agreement 
was  founded  upon  a  valuable  consideration ;  also,  that 
there  was  a  verbal  understanding  between  said  Quillen  and 
Harlow,  covered  by  the  same  consideration,  that  the  said 
extension  of  payment  should  be  until  said  Harlow  could 
gather  his  harvest  for  the  year  1875.  Petitioner  further 
states,  that,  on  account  of  said  understanding  of  said 
Bunch  that  the  agreement  was  verbal  instead  of  in  writing, 
the  said  Bunch  excusably  neglected  to  draw  the  answer  to 
the  complaint  upon  the  agreement  in  writing  and  [to] 
take  steps  to  have  the  same  produced  by  the  opposite 
party,  as  evidence  upon  the  trial.  Wherefore,  because  of 
said  surprise  and  excusable  neglect,  petitioner  prays  that 
he  may,  by  proper  order  of  the  said  court,  be  relieved 
from  the  judgment  taken  against  him  upon  the  trial  of 
said  cause,  at  the  November  term  of  [said]  circuit  court, 
1875,  that  he  may  have  a  new  trial  of  the  cause,  and  such 
other  relief  as  to  the  court  may  seem  proper  in  the 
premises." 

The  copy  of  the  agreement  filed  with  the  complaint,  and 
referred  to  as  "  Exhibit  B,"  was  as  follows  : 

"  This  article  of  agreement,  between  James  T.  Quillen 
and  Samuel  Harlow,  witnesseth,  that  the  said  James  T. 
Quillen,  for  and  in  consideration  of  Samuel  Harlow  and 
wife  executing  to  James  T.  Quillen  a  warranty  deed,  in 
fee-simple,  of  certain  lands  heretofore  conveyed  by  said 
Quillen  to  said  Harlow,  and  by  said  Harlow  mortgaged  to 
said  Quillen,  a  more  ^particular  description  of  which  is  con- 
tained in  said  mortgage,  executed  on  the  2d  day  of  April, 
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1874,  to  secure  the  purchase-money  to  said   Quillen,  and 
also  in   consideration   of   the   agreement  of  said  Harlow 
to  give  peaceable   possession  of  said  lands  on  the  Ist  day 
of  November,  1875,  the  said  James  T.  Quillen  hereby  agrees 
to  dismiss  both  his  suits  against  said  Harlow   and  others, 
being  numbered  1946  and  1947,  on  the  docket  of  the  Mont- 
gomery Circuit  Court,  April  term,  1875,  and  to   pay  all 
costs  accrued  in  the  same,  and  also  to  give  a  credit  of  three 
hundred  dollars,  less  the  amount  of  costs  in   said  suits,  on 
the   note  of  one  thousand  dollars  ($1,000)  sued  on  in  case 
No.  1947 ;  and  said  Quillen  agrees,  further,  to  deliver  to  said 
Harlow  the  mortgage   note,  and  to   release  in   full  the 
mortgage  sued  on  in  1946.    And  the  said  Harlow  hereby 
agrees  to  convey   said  lands,  as  described   in    said   mort- 
gage, by  a  good  warranty  deed,  executed  by  himself  and 
wife,  to  James  T.  Quillen  ;  and  further  agrees  to  yield  peace- 
able and  quiet  possession  of  said  lands,  on  the  1st  of  No- 
vember, 1875,  and  also  to  give  Quillen  the  privilege  of  seed- 
ing whatever  lands  he  wishes  to  seed  this  fall ;    also,  to 
have  all  the  wheat  straw  of  the   present  crop,  said  Quillen 
stacking  it  himself.    And  said  Harlow  is  to  include  in  said 
conveyance  to  said  Quillen  all  lumber  now  situated  on  the 
lands  conveyed,  and  Harlow  agrees  not  to  commit  waste  of 
any  kind  on  said  land  ;  Harlow  to  have  said  lands  free  of 
rent  till  the  said  1st   day  of  November,  1875,  and  to  pay 
all  taxes  assessed  on  said  lands  for  the  year  1875. 

"  In  witness  whereof  we  have  hereunto  set  our  hands 
and  seals,  this  17th  day  of  May,  A.  D.  1875. 

"  James  T.  Quillen, 
"  Samuel  Harlow." 

The  defendant  Quillen  demurred  to  the  complaint,  for 
want  of  sufficient  facts,  and  the  court  sustained  his  de- 
murrer. 

The  plaintift',  Tracy,  failing  and  refusing  to  plead  fur- 
ther, final  judgment  was  rendered  against  him,  in  favor  of 
all  the  defendants. 
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The  complaint  Bhows  that  Harlow,  on  his  cross-examina- 
tion concerning  the  alleged  agreement  to  extend  the  time 
for  the  payment  of  the  note  known  as  "  Exhibit  A," 
stated  "  that  all  the  terms  in  connection  with  the  matter, 
were  embraced  in  a  written  agreement,"  referring,  as.  the 
inevitable  inference  is,  to  the  written  agreement  above  set 
out. 

The  complaint  also  avers,  in  substance,  that  Tracy  could, 
upon  another  trial,  prove  by  both  Quillen  and  Harlow, 
•that  there  was,"  in  addition  to  the  written  agreement,  "a 
verbal  understanding  between  said  Quillen  and  Harlow, 
covered  by  the  same  consideration,  that  the  said  extension 
of  payment  should  be  until  said  Harlow  could  gather  his 
harvest  for  the  year  1875."  But  if,  in  point  of  fact,  there 
was  such  an  understanding,  which  is  not  directly  averred, 
why  did  not  Tracy  prove  its  existence  by  either  Quillen  or 
Harlow,  or  both  of  them,  upon  the  former  trial  ?  Nothing 
is  alleged  as  to  the  state  of  the  issues,  or  otherwise,  to  ex- 
plain or  excuse  the  omission  to  make  this  proof  upon  the 
former  trial.  If  such  proof  were  not  competent,  then  how 
could  it  be  made  competent  by  setting  up  the  written  agree- 
nient  in  defence  upon  a  new  trial,  as  Tracy  alleges  he  de- 
sires to  do  ?  It  seems  to  us  not  to  be  suiBciently  shown 
by  the  complaint,  that  it  would  be  competent  to  prove  the 
existence  of  such  an  additional  "verbal  understanding"  be- 
tween Quillen  and  Harlow,  if  a  new  trial  were  granted. 

As  we  construe  the  allegations  of  the  complaint,  the  im- 
portant and  controlling  question  in  this  case  appears  to  be, 
would  the  stipulations  contained  in  the  written  agreement 
al)ove  referred  to  exonerate  Tracy  as  a  surety  on  the  note 
sued  on  at  the  former  trial,  if  the  question  were  reopened, 
and  another  trial  granted  ?  If  not,  then  Tracy  could  not, 
upon  another  trial,  found  a  defence  upon  it,  and  the  "  sur- 
prise" of  which  he  complains  was  an  immaterial  one  to 
his  defence. 
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It  ie  well  settled  in  this  State,  that  the  extension  of  time 
for  the  payment  of  a  note  does  not  exonerate  the  surety, 
unless  the  extension  is  not  only  upon  a  valid  consideration, 
and  without  the  consent  of  the  surety,  but  is  also  for  a 
definite  period  of  time.  Jarvis  v.  Hyatt^  48  Ind.  163- 
Hogshead  v.  Williams^  55  Ind.  145  ;  Buck  v.  Smiley ^  64  Ind. 
431.     There  are  still  other  authorities  to  the  same  efiect 

We  see  nothing  in  the  written  agreement  that  restrained 
Quillen  from  renewing  his  suit  on  the  note  upon  which  the 
judgment  complained  of  was  rendered,  for  any  definite 
or  appreciable  time.  It  is  true,  that,  upon  the  per- 
formance by  Harlow  of  his  part  of  the  agreement,  a  credit 
was  to  be  entered  on  the  note  as  a  payment,  but  that  did 
not  restrain  Quillen  from  commencing  a  new  suit  on  the 
note  immediately,  if  he  chose  to  do  so. 

In  our  opinion,  therefore,  the  stipulations  contained  in 
this  written  agreement,  however  well  pleaded,  would  not 
have  constituted  a  valid  defence  for  Tracy  upon  the  former 
trial,  and  hence  could  not  be  made  available  as  a  defence 
for  him,  if  a  new  trial  were  granted.  The  complaint  was, 
in  consequence,  obviously  bad  for  not  disclosing  a  meritori- 
ous defence  to  the  action  in  which  the  judgment  sought  to 
be  set  aside  was  rendered. 

Other  questions,  touching  the  sufficiency  of  the  com- 
plaint, have  been  discussed  by  counsel,  but  as  what  we  have 
said  shows  the  complaint  to  have  been,  at  all  events,  fatally 
defective,  it  is  quite  unnecessary  for  us  to  further  inquire 
whether  the  complaint  might  or  might  not  have  been  in 
other  respects  sufficient. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Heaton  V.  Knowlton  et  al.,  Exbcutoke.  .  ^  ,^ 

1 138    167 

Dkcedkntb*  Estatxs. — Final  Seiilement,  Pending  Appeal  to  Supreme  Court  j*^  ^ 
by  Adverse  Party. — JUoptning  of. — The  final  settleinent  of  a  decedent's  ee-  159  fl09 
tate,  during  the  pendency  of  an  appeal  to  the  Supreme  Court  by  a  party 
igainst  whom  a  judgment  has  been  rendered  in  favor  of  the  estate,  without 
making  provision  under  sec.  115,  2  R.  S.  1876,  p.  587,  for  payment  of  what- 
(jver  may  finally  be  determined  as  due  to  such  party,  is  in  violation  of  sec. 
112,  2  R.  S.  1876,  p.  585,  and  is  invalid  ;  and,  upon  a  reversal  of  such  judg- 
ment, and  the  rendition  of  a  judgment  in  favor  of  such  party,  such  settle- 
ment may,  under  sec.  116,  2  R.  S.  1876,  p.  587,  be  set  aside,  on  petition  by 
such  party  within  three  years  after  such  settlement  is  made. 

Siuz.— Appeal  Bond. — Superaedeas. — The  fact  that  no  appeal  bond  was  filed, 
and  DO  supersedeas  or  order  staying  proceedings  was  procured  during  such 
appeal,  is  no  defence  to  such  petition. 

^\UJL.— Answer. — Reinstatement  of  Appeal  Dismissed. — Notice. — An  answer 
to  such  petition,  alleging  that  such  appeal  had  been  dismissed  for  the  fail- 
ure of  such  party  to  file  a  brief,  and  that,  en  reinstatement  thereof,  no  no- 
tice of  the  reinstatement  had  been  given  to  the  estate,  is  insufiicient. 

SAMS.~Notice  of  the  motion  for  reinstatement  is  all  the  notice  to  which  the 
appellee  is  entitled. 

^AUT,.— Jurisdiction  of  Circuit  Court. — Statute  Construed. — Since  the  tak- 
ing effect  of  the  act  abolishing  common  pleas  courts,  the  circuit  court  has 
original  jurisdiction  of  a  petition  to  reopen  a  final  settlement,  and  sec.  116, 
sitpra,  should  be  so  construed. 

From  the  Shelby  Circuit  Court. 

J.  S.  Scobey,  for  appellant. 

/.  Harrison  and  A.  Blair ^  for  appellees. 

HowK,  J.— At  the  March  term,  1877,  of  the  Shelby  Cir- 
cuit  Court,  the  appellant,  Thomas  Heaton,  filed  in  open 
court  his  petition,  duly  verified,  wherein  he  alleged,  in  sub- 
stance, that,  on  th.e  25th  dny  of  October,  1878,  a  judgment 
was  rendered  in  said  court  against  him  for  costs,  in  a  suit 
by  him  against  the  executors  of  the  estate  of  Ephraim 
Knowlton,  late  of  Shelby  county,  deceased,  to  wit, 
Stephen  Knowlton  and  Christian  Mohr;  that  from  said 
judgment  the  appellant  took  an  appeal  to  this  court,  to 
which  appeal  the  appellees  appeared  and  filed  their  brief 
therein  ;  that,  at  the  November  term,  1876,  of  this  court. 
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the  Raid  judgment  of  the  said  Shelby  Circuit  Court  was  re- 
versed, and  the  said  circuit  court  was  instructed  to  render 
judgment  for  said  Heaton  on  the  special  findings  of  the 
jury,  notwithstanding  their  general  verdict;  that  the 
amount  due  the  appellatit  in  said  action  was  the  sums  due 
on  the  two  notes  sued  on  therein,  and  all  the  costs  in  said 
action,  both  in  the  circuit  court  and  in  this  court,  and  the 
sum  paid  by  the  appellant  for  the  transcript  on  said  ap- 
peal, specifying  particularly  each  of  said  sums  or  amounts ; 
that  said  action  on  said  notes  was  commenced  against  said 
Ephraim  Knowlton,  in  his  lifetime,  but  after  his  death  it 
was  prosecuted  against  the  appellees  herein,  as  his  execu- 
tors, both  in  the  circuit  court  and  in  this  court;  that,  with 
said  action  thus  pending,  to  which  the  appellees  had  ap- 
peared in  this  court,  at  the  time  of  such  appeal,  the  appel- 
lees, as  such  executors,  at  the  May  term,  1875,  of  the  court 
below,  pretended  to  make  a  final  settlement  of  their  testa- 
tor's estate,  without  the  payment  of  the  appellant's  said 
claim,  and  without  making  any  provision  for  the  payment 
thereof,  and  that  the  said  claim,  with  interest,  and  all  costs, 
were  yet  due  and  wholly  unpaid  ;  that  the  said  appeal  was 
duly  prayed  and  granted,  and  was  duly  perfected  in  this 
court  by  the  filing  of  the  transcript  therein,  within  the  time 
limited  by  law,  to  which  appeal  the  appellees  appeared  and 
filed  their  brief,  and  submitted  the  cause  to  this  court  for 
decision ;  and  that  afterward,  with  full  knowledge  that 
said  cause  was  so  pending  on  appeal,  and  was  submitted  to 
this  court  for  decision,  the  appellees  proceeded  to  have  said 
estate  settled  in  the  court  below,  against  the  appellant's 
rights,  and  in  fraud  thereof  and  of  the  law  in  such  case 
made  and  provided.  Therefore  the  appellee  prayed  the 
said  circuit  court  to  set  aside  the  said  final  settlement, 
and  compel  the  appellees,  as  such  executors,  to  pay  the  ap- 
pellant's said  claim,  with  all  interest  and  costs  in  said  case, 
and  for  other  proper  relief. 
The  appellees  appeared  to  the  appellant's  petition,  and 
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answered  the  same  in  two  paragraphs,  the  first  of  which 
was  a  general  denial,  and  the  second  was  a  special  or  affirm- 
ative defence. 

To  the  second  paragraph  of  said  answer  the  appellant 
demurred,  upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  defence  to  his  petition,  which  demur- 
rer was  overruled  by  the  court,  and  to  this  ruling  he  ex- 
cepted. 

The  appellant  moved  the  court  to  strike  out  certain 
specified  parts  of  said  second  paragraph  of  answer,  which 
motion  was  overruled,  and  he  excepted  to  this  decision, 
and  filed  his  bill  of  exceptions.  He  then  replied,  in  two 
paragraphs,  to  the  second  paragraph  of  said  answer. 

The  issues  joined  were  tried  by  the  court  without  a  jury, 
and  a  finding  was  made  for  the  appellees,  denying  the 
prayer  of  the  appellant's  petition,  and  refusing  to  set  aside 
the  final  settlement  of  said  estate.  The  appellant's  motion 
for  a  new  trial  was  overruled,  and  his  exception  was  en- 
tered to  this  ruling,  and  the  court  rendered  judgment  upon 
and  in  accordance  with  its  finding,  from  which  judgment 
this  appeal  is  how  here  prosecuted. 

The  appellant  has  here  assigned,  as  errors,  the  following 
decisions  of  the  circuit  court : 

1.  In  overruling  his  motion  for  a  new  trial ; 

2.  In  overruling  his  demurrer  to  the  second  para- 
graph of  the  appellees'  answer ; 

3.  The  court,  on  it«  finding  of  the  facts,  ought  to  have 
rendered  judgment  in  his  favor;  and, 

4.  The  judgment  of  the  court  was  contrary  to  the  law 
and  the  evidence. 

We  will  first  consider  and  decide  the  questions  presented 
by  the  second  of  these  alleged  errors,  namely,  the  overrul-; 
ing  of  the   appellant's  demurrer  to  the  second  paragraph 
of  the  appellees'  answer. 

In  this  second  paragraph  of  answer,  the  appellees  sub- 
VoL.  LXV.— 17 
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stantially  admitted  all  the  allegationa  of  fact,  in  the  appel- 
lant's petition,  but,  in  addition  thereto,  they  alleged,  in 
substance,  that  the  appellant  did  not,  on  his  said  appeal  to 
this  court,  file  any  appeal  bond,  nor  did  he,  at  any  time 
during  the  pendency  of  said  appeal,  obtain  from  this  court 
or  any  judge  thereof  any  order  or  supersedeas,  staying  pro- 
ceedings on  the  judgment  of  the  circuit  court  against  him, 
in  favor  of  the  appellees,  for  costs  :  that,  on  the  27th  day 
of  July,  1874,  the  said  appeal  was  dismissed  by  this  court 
on  account  of  the  appellant's  failure  to  comply  with  rule 
14  of  said  court,  and  notice  of  such  dismissal,  issued  by  the 
clerk  of  said  court,  was  filed  in  the  clerk's  office  of  the 
court  below  on  the  30th  day  of  July,  1874;  that,  on  the  8th 
day  of  December,  1874,  the  record  was  re-filed  and  the  ap- 
peal was  reinstated  in  this  court  by  the  clerk  thereof;  that, 
after  such  re-filing  and  reinstatement  of  said  cause,  no  no- 
tice thereof  was  given  to  the  appellees,  or  either  of  them, 
nor  was  their  appearance  entered,  either  in  person  or  by 
their  counsel;  that  the  final  settlement  of  their  testator's 
estate,  on  the  7th  day  of  June,  1875,  was  made  by  the  ap- 
pellees in  good  faith,  and  with  the  assent,  acquiescence  and 
approval  of  the  judge  of  the  circuit  court,  and  before  the 
reversal  of  their  judgment  against  the  appellant  for  costs 
by  this  court  ;  that  the  appellees  had  fully  paid  all  the  debts 
and  claims  pending  in  said  circuit  court  at  the  time  of  said 
settlement,  including  the  widow's  statutory  allowance  and 
the  charges  of  administration,  and  all  claims  in  favor  of 
said  estate  had  been  disposed  of  according  to  law,  and  that 
there  were  no  other  personal  assets  in  their  hands  or  wuthin 
their  knowledge  or  control,  belonging  to  said  estate. 

We  are  clearly  of  the  opinion  that  the  facts  alleged  in  this 
second  paragraph  of  answer  were  not  sufficient  to  consti- 
tute any  valid  defence  to  the  appellant's  petition,  or  to  jus- 
tify the  court  in  denying  him  the  relief  prayed  for  therein. 
It  will  be  observed  that  the  appellees  have  very  cautiously 
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denied  their  notice  or  knowledge  of  the  fact  that  the  ap- 
pellant's former  appeal  to  this  court,  after  its  dismissal  for 
the  appellant's  failure  to  file  a  brief  within  the  time  lim- 
ited by  a  rule  of  the  court,  had  been  reinstated  in  this 
court.  They  have  alleged,  that,  after  the  reinstatement  of 
said  appeal,  no  notice  was  given  to  them,  oreither  of  them, 
of  such  reinstatement ;  but  they  failed  to  allege  that  they 
had  no  notice  of  the  appellant's  application  or  motion 
for  the  reinstatement  of  said  appeal,  before  such  ap- 
plication or  motion  was  made  in  this  court.  This 
latter  notice  was  the  only  notice  they  were  entitled  to,  and 
this  notice  they  have  failed  to  allege,  in  this  paragraph  of 
answer,  that  they  did  not  receive.  The  record  elsewhere 
shows  that  the  appellees  had  written  notice  of  the  appel- 
lant's application  or  motion  for  the  reinstatement  of  said 
appeal,  som'e  time  before  it  was  presented  to  or  acted  upon 
by  this  court.  This  was  all  the  notice  that  the  appellant 
could  be  required  to  give,  or  the  appellees  were  entitled  to 
expect  or  receive  ;  and,  having  received  and  acknowledged 
the  receipt  of  written  notice  of  the  appellant's  application  or 
motion  for  the  reinstatement  of  said  appeal,  they  were 
bound  to  take  notice  of  the  action  of  this  court  thereon, 
without  notice  of  such  action. 

The  appeal  of  the  appellant's  claim  against  the  estate  of 
the  appellees'  testator  was  duly  reinstated  in  this  court 
upon  notice  and  motion,  as  it  seems  to  us ;  and  there  was 
no  allegation  of  fact,  in  the  second  paragraph  of  the  an- 
swer, which  was  necessarily  in  conflict  with  this  view  of 
the  ease.  The  cause  was  thus  reinstated,  and  was  a  pend- 
ing claim  against  said  estate,  in  this  court,  for  six  months 
before  the  attempted  final  settlement  of  said  estate.  It 
was  not  necessary  to  the  pendency  of  the  appellant's  claim 
against  said  estate,  that  he  should  have  given  any  appeal 
bond  upon  his  appeal,  nor  that  he  should  have  sued  out, 
from  this  court  or  any  judge  thereof,  any  supersedeas  or  or- 


260  SUPREME  COURT  OF  INDIANA. 

Heaton  v.  Knowlton  ei  al^  Executors. 

dcr  staying  proceedings  on  the  appellees'  judgment  against 
him  for  costs.  Whether  either  of  these  things  were  done 
by  the  appellant  or  not,  we  think  that  his  appeal  was  a 
pending  appeal,  and  that  his  claim  was  a  pending  claim 
against  said  testator's  estate,  which  the  appellees  were 
bound  to  take  notice  of  and  make  provision  for,  in  any  set- 
tlement of  said  estate.  In  section  115  of  ''An  act  provid- 
ing for  the  settlement  of  decedents*  estates,"  etc.,  approved 
June  17th,  1852,  it  is  provided,  that,  "  If  at  the  time  of  fi- 
nal settlement  of  such  estate  any  claim  is  pending  against 
it  unallowed,  and  the  creditors,  legatees,  or  heirs  will  exe- 
cute to  the  approval  of  the  claimant  bond  with  penalty 
and  surety,  to  pay  the  amount  of  his  claim,  if  it  be  allowed, 
such  estate  shall  be  finally  settled."     2  R.  S.  1876,  p.  537. 

At  the  time  the  appellees  made  their  final  settlement 
of  their  testator's  estate,  the  appellant's  claim  was  pending 
against  it  unallowed,  and  no  creditor,  legatee  or  heir  exe- 
cuted to  his  approval  "  bond  with  penalty  and  surety,  to 
pay  the  amount  of"  the  appellant's  claim,  if  it  should  be 
allowed.  It  is  quite  clear,  therefore,  that  the  appellees' 
final  settlement  of  their  testator's  estate,  as  against  the  ap- 
pellant and  his  said  claim  then  pending  and  unallowed, 
was  illegally  made.  It  is  very  clear,  also,  that  the  appel- 
lant, as  a  creditor,  was  interested  in  said  estate,  and  that 
the  appellees,  through  mistake  or  fraud,  made  their  final 
settlement  of  said  estate  before  any  provision  had  been 
made  for  the  payment  of  the  appellant's  claim,  if  it  should 
be  allowed.  It  follows,  therefore,  that  the  appellant  had 
the  right,  under  section  116  of  the  decedents'  estates  act, 
before  referred  to,  to  have  the  appellees'  final  settlement 
of  said  estate  reopened  or  set  aside,  his  petition  therefor 
having  been  presented  to  the  circuit  court  "  within  three 
years  after  said  settlement."  Since  the  enactment  o£  the 
act  of  March  6th,  1878,  by  which  courts  of  common  pleas 
were  abolished,  and  the  circuit  courts  were  clothed  with 
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origiDal  instead  of  appellate  jurisdiction  in  the  final  set- 
tlement of  decedents'  estates,  that  portion  of  said  section 
116  of  the  decedents'  estates  act  which  provided  that 
"  no  final  settlement  shall  be  revoked  or  reopened,  except 
by  appeal  to  the  circuit  court,  and  the  same  shall  there  ap- 
pear to  have  been  illegally  made,"  must  now  be  con- 
Btrued,  as  it  seems  to  us,  as  giving  the  circuit  court  original 
jurisdiction,  and  as  making  it  the  duty  of  that  court  to 
revoke  or  reopen  the  final  settlement  of  an  estate,  when 
it  shall  there  appear  to  have  been  illegally  made.  The  ap- 
pellees were  clearly  prohibited,  by  section  112  of  the  de- 
cedents' estates  act,  from  making  a  final  settlement  of  their 
testator's  estate,  while  the  appellant's  claim  was  pending 
against  it,  unallowed  and  undisposed  of;  and,  of  course, 
their  final  settlement  was  illegally  made.  2  K.  S.  1876,  p. 
585 ;    Reed  v.  Reed,  44  Ind.  429. 

The  court  erred,  we  think,  in  overruling  the  appellant's 
demurrer  to  the  second  paragraph  of  the  appellees'  answer. 
Having  reached  this  conclusion  in  regard  to  the  insuffi- 
ciency of  the  second  paragraph  of  the  answer,  which  nec- 
essarily leads  to  a  reversal  of  the  judgment,  it  is  unneces- 
sary, perhaps,  for  us  to  consider  any  of  the  other  alleged 
errors.  We  have,  however,  very  carefully  considered  the 
evidence  in  the  record,  and  the  facts  established  thereby, 
and  in  our  opinion  the  finding  of  the  court  was  not  sus- 
tained by  the  evidence,  and  therefore  we  hold,  that 
the  court  also  erred  in  overruling  the  appellant's  motion 
for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  appel- 
lant's demurrer  to  the  second  paragraph  of  the  appellees' 
answer,  and  for  further  proceedings  in  accordance  with 
this  opinion. 
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Ferbis  bt  al.  V.  Cravens  et  al. 

FoBSCLOSUBit  OF  ScHOOL-PuND  MORTGAGE.— /2cw«/y. — Merger. — Sheriff* b 
Sale. — Sale  by  County  Auditor, — AppraiatTneni, —  Appraisers — AeHcn  to 
Recover  Land. — Special  Findings. — In  an  action  to  recover  the  possession 
of  real  estate,  the  court  found  specially,  that,  on  January  26th,  1849,  the 
defendant's  grantor  executed  a  school-fund  mortgage  on  the  land,  which 
was  duly  recorded  on  that  day  ;  that,  on  March  1st,  1859,  a  judgment  for 
the  amount  of  the  debt,  and  a  decree  foreclosing  such  mortgage,  were 
rendered  in  an  action  thereon  by  the  State  on  the  relation  of  the  county 
auditor,  against  the  mortgagor  only  ;  that,  on  September  15th,  1860,  such 
real  estate  was  bid  in,  at  sheriff's  sale  on  such  decree,  by  the  county 
auditor  ;  and  that,  on  March  27th,  1871,  the  real  estate  was  sold,  under 
such  mortgage,  by  the  county  auditor,  to  the  plaintiff,  without  appraise- 
ment, for  cash. 

Held,  that  under  sections  79,  81  and  82  of  the  act  of  March  5th,  1855,  1  G.  & 
H.  542,  the  auditor  might  either  sell  the  land  under  the  mortgage,  or  recover 
judgment  on  the  debt  secured  by  the  mortgage,  or  both  ;  but  this  would 
not  prevent  an  action  to  recover  for  the  debt  and  to  foreclose  the  mortgage. 

Held^  also,  that  the  mortgage  was  merged  in  such  decree  of  foreclosure. 

Held,  also,  that,  after  foreclosure,  the  county  auditor  could  not  sell  the  land 
under  the  mortgage. 

Held,  also,  that,  under  section  97  of  the  act  of  March  6th,  1865, 1  K.  S.I  876,  p. 
801,  a  sale,  by  a  county  auditor,  of  lands  so  bid  in  by  him,  must  be  on  a 
credit  of  five  years,  and  for  a  sum  not  less  than  the  appraised  value  thereof! 

Held,  also,  that  a  sale  for  cash  and  without  appraisement  is  invalid. 

Held,  also,  that  such  appraisement  should  be  made  by  three  disinterested 
freeholders  of  the  neighborhood. 

Held,  also,  that  the  defendant  was  entitled  to  judgment  on  the  special  find- 
ings. 

From  the  Ripley  Circuit  Court. 

E.  P.  Ferris  and  W.  W.  Spencer^  for  appellants. 
J.  B.  Rebuck^  J.  0.  Cravens  and  W.  D.  Wardy  for  appel- 
lees. 

WoRDEN,  C.  J. — This  was  an  action  by  John  O.  Cravens 
and  William  D.  Ward,  against  Edwin  P.  Ferris  and  Jefl'er- 
son  Stevens,  for  the  recovery  of  certain  real  estate  in  the 
county  of  Ripley. 

Stevens  disclaimed  title,  except  as  tenant  to  Ferris. 

Ferris  answered,  and  the   cause   was   submitted  to   the 
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court  for  trial,  who  found  the  facts  specially,  and  stated 
conclusions  of  law  thereon,  to  which  exceptions  were  tak- 
en by  the  defendants,  and  judgment  was  rendered  for  the 
plaintiffs. 

It  is  assigned  for  error,  among  yther  things,  that  the 
court  erred  in  its  conclusions  of  law  upon  the  facts  found. 

Enough  of  the  facts  found  will  be  stated  to  develop  the 
point  upon  which  the  case  must  be  decided. 

The  defendant  Ferris  claimed  title  under  one  Jeremiah 
D.  Skeen,  and  the.plaintiffs  claimed  title  under  a  sale  made 
by  the  auditor  of  the  county,  by  virtue  of  a  school  mort- 
gage executed  by  Skeen ;  and  the  principal  question  arises 
npon  the  validity  of  the  auditor's  sale. 

The  court  found,  "  That,  on  the  26th  day  of  January, 
1849,  said  Jeremiah  D.  Skeen  and  wife,  while  in  possession, 
mortgaged  said  real  estate  to  the  congressional  school 
fund  of  Ripley  county,  Indiana,  to  secure  the  sum  of  $75, 
that  day  borrowed  by  said  Skeen,  payable  five  years  af- 
ter date,  with  seven  per  cent,  interest,  and  five  per  cent, 
damages  if  not  paid  when  due,  and  that  said  mortgage  was 
duly  recorded  in  the  proper  record  of  the  recorder's  ofiice 
of  said  county,  on  the  26th  day  of  January,  1849." 

This  mortgage  was  afterward  foreclosed  by  an  action  in 
court,  and  the  property  sold  under  the  decree,  and  pur- 
chased in  by  the  auditor,  as  is  shown  by  the  following 
findings  of  the  court : 

"12.  On  the  9th  day  of  August,  1858,  a  complaint  was 
filed  in  the  circuit  court  of  Eipley  county,  Indiana,  by  the 
State  of  Indiana  on  the  relation  of  Jefferson  Stevens,  who 
was  then  auditor  of  said  county,  against  Jeremiah  D.  Skeen 
and  Mary  Skeen,  his  wife,  to  foreclose  the  school-fund 
mortgage  given  by  said  Skeen  and  wife,  dated  January 
26th,  1849,  as  aforesaid.  The  original  mortgage  was  filed 
as  an  exhibit  with  the  complaint,  and  on  the  9th  day  of 
August,  1858,  a  summons  was  issued  in  said  cause  in  due 
form  of  law,  and  came  to  the  hands  ot  the  sheriff  of  Clark 
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county,  Indiana,  August  12th,  1858,  and  was  served  on 
said  Jeremiah  D.  Skeen  and  Mary  Skeen,  on  the  17th  daj 
of  August,  1858  ;  and  that,  on  the  1st  day  of  March,  1859, 
a  judgment  was  rendered  in  the  circuit  court,  of  Ripley 
county,  Indiana,  in  s^id  cause,  against  said  Jeremiah  D. 
Skeen,  for  the  sum  of  |fll2  f^'*^,  and  costs,  and  a  foreclosure 
of  said  mortgage  to  the  school  fund,  and  an  order  for  the 
sale  of  the  property ;  and  that  the  complaint,  summons 
and  service  thereof,  and  the  judgment  thereon,  were  in  diie 
form  of  law,  and  that  the  foreclosure  was  upon  the  identi- 
cal land  set  out  in  said  mortgage,  and  was  based  upon  the 
original  mortgage  executed  by  Jeremiah  D.  Skeen  and  wife 
as  aforesaid,  dated  January  26th,  1849,  as  aforesaid. 

"  18.  The  court  further  finds,  that,  on  the  4th  day  of 
June,  1859,  John  M.  Stewart  replevied  said  judgment,  and 
on  the  2d  day  of  July,  I860,  an  order  of  sale  on  said  de- 
cree was  issued  in  due  form  of  law,  and  was  placed  in  the 
liands  of  the  sheriff  of  Ripley  county,  Indiana,  on  the  3d 
day  of  July,  1860,  and  that  the  said  sheriff  advertised  said 
land  for  sale  on  the  15th  day  of  September,  1860,  in  due 
form  of  law ;  and  on  said  15th  day  of  September,  1860,  at 
the  door  of  the  court-house  in  Versailles,  Ripley  ccmnty, 
Indiana,  George  Bonham,  who  was  then  sheriff  of  said 
countv,  in  due  form  of  law  offered  for  sale  the  real  estate 
set  out  in  said  mortgage  to  the  school  fund,  dated  January 
26th,  1849,  as  aforesaid ;  and  Benjamm  P.  Spencer,  who 
was  then  auditor  of  said  Ripley  county,  Indiana,  bid  the 
sum  of  $167i%  for  said  real  estate,  and  the  same  was  by 
the  said  sheriff  struck  off  to  him  ;  and  the  sheriff  made 
return  of  the  facts  aforesaid,  and  returned  the  execution 
by  order  of  said  auditor,  and  that  the  costs  endorsed  on 
the  back  of  said  order  of  sale  amounted  to  the  sum  of 
$31t\?,.'' 

The  finding  proceeds  to  state  that  afterward,  on  the  27th 
day  of  March,  1871,  the  principal  and  interest  due  on  the 
original  moHgage  being  one  hundred  and  seventy-three  dol- 
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Iar3  and  fifteen  cents,  including  five  percent,  damages,  and 
costs,  Philip  F.  Seelinger,  then  auditor  of  the  county,  hav- 
ing given  notice,  etc.,  proceeded  to  sell  the  real  estate  men- 
tioned in  the  mortgage,  at  public  sale,  and  struck  off  and 
sold  the  same  to  John  0.  Cravens  and  William  D.  Ward, 
the  plaintiffs  in  this  action,  for  cash  and  not  on  credit,  and 
without,  so  far  as  appears,  any  appraisement.  A  deed  was 
made  by  the  auditor  to  the  purchaser  at  this  sale.  A  full 
detail  of  the  steps  taken  in  making  this  sale  is  set  out  in  the 
finding,  with  a  view,  as  we  suppose,  to  objections  urged  to 
the  regularity  of  the  sale  ;  but,  as  we  think,  for  reasons  to 
Ixj  stated,  that  the  sale  was  void  for  want  of  power  in  the 
auditor  to  make  it,  we  need  not  set  out  the  details  more 
fully. 

This  sale  by  the  auditor  the  court  below  held  to  be  valid. 
In  this  we  think  the  court  erred.  We  regard  the  sale,  and 
the  deed  in  pursuance  of  it,  as  entirely  void.  No  title, 
therefore,  passed  to  the  plaintiff's  by  virtue  thereof;  and,  as 
they  showed  no  title  from  any  other  source,  judgment 
should  have  been  rendered  for  the  defendants. 

We  proceed  to  state  the  ground  on  which  we  hold  the 
auditor's  sale  to  be  void : 

The  79th  section  of  the  act  of  March  6th,  1855, 1  G.  & 
H.,  p.  542,  which  was  in  force  at  the  time  the  foreclosure 
proceedings  were  had,  provided  that — 

"  When  the  interest  or  principal  of  any  such  loan  shall 
become  due  and  remain  unpaid,  the  auditor  shall  proceed 
to  collect  the  same  by  suit  on  the  note,  or  by  sale  of  the 
mortgaged  premises,  or  both,  at  his  option  ;  he  may  also, 
by  suit,  recover  possession  of  the  mortgaged  premises  before 
sale  thereof.'* 

The  act  further  provides  tor  a  sale  of  the  mortgaged 
premises,  upon  notice,  without  going  into  court  to  foreclose 
the  mortgage.  Sees.  81,  82.  The  auditor,  therefore, 
might  have  made  the  amount  due  by  suit  on  the  note^  or 
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by  a  sale  of  the  land  under  the  statutory  power,  or  by  both, 
at  his  option.  But  this  did  not  prevent  him  from  bringing 
his  action  in  court  for  the  recovery  of  the  amount  due, 
and  to  obtain  a  judicial  foreclosure  of  the  mortgage  and  an 
order  for  the  sale  of  the  premises.  See  Deming  v.  The 
State,  23  Ind.  416.  By  the  action  in  court,  he  combiued 
both  remedies,  by  obtaining  a  judgment  for  the  debt, 
and  the  foreclosure  of  the  mortgage  and  a  sale  of  the 
mortgaged  premises. 

In  our  opinion,  the  judgment  of  foreclosure  merged 
and  extinguished  the  mortgage,  so  that  no  action  could 
thereafter  have  been  brought  upon  it,  nor  could  it  have 
been  again  foreclosed  by  any  judicial  proceeding,  or  by  sale 
of  the  premises  under  the  statute. 

A  recent  writer  says  :  ''  The  rendition  and  entry  of  a  judg- 
ment or  decree  establishes,  in  the  most  conclusive  manner, 
and  reduces  to  the  most  authentic  form,  that  which  had 
hitherto  been  unsettled ;  and  which  had,  in  all  probability, 
depended  for  its  settlement  upon  destructible  and  uncer- 
tain evidence.  The  cause  of  action  thus  established  and 
permanently  attested,  is  said  to  merge  into  the  judgment 
establishing  it,  upon  the  same  principle  that  a  simple  con- 
tract merges  into  a  specialty.  Courts,  in  order  to  give  a 
proper  and  just  effect  to  a  judgment,  sometimes  look  be- 
hind, to  see  upon  what  it  was  founded,  just  as  they  would,  ui 
construing  a  statute,  seek  to  ascertain  the  occasion  and  pur- 
pose of  its  enactment.  The  cause  of  action,  though  it  may 
be  examined,  to  aid  in  interpreting  the  judgment,  can  never 
again  become  the  basis  of  a  suit  between  the  same  parties. 
It  has  lost  its  vitality ;  it  has  expended  its  force  and  eflect 
All  its  power  to  sustain  rights  and  enforce  liabilities  has 
terminated  in  the  judgment  or  decree.  It  '  is  drowned  in 
the  judgment,'  and  must  henceforth  be  regarded  as  functus 
officio.''     Freeman  Judgments,  2d  ed.,  sec.  215. 

So  a  judgment  upon  which  a  subsequent  judgment  is  re- 
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covered  is  merged  in  the  latter  judgment.  Gould  v.  Hay- 
den,  63  Ind,  443.  See,  also,  Crosby  v.  Jeroloman^  37  Ind. 
264,  and  Ault  v.  Zehering,  88  Ind.  429. 

What  we  have  said  as  to  merger  applies,  of  course,  to 
cases  like  the  present,  where  there  has  been  a  judgment  of 
foreclosure  for  the  whole  amount  secured  by  the  mortgage. 
We  decide  nothing  as  to  the  eftect  of  a  foreclosure  for  the 
amount  of  one  or  more  of  several  promissory  notes  secured 
by  the  mortgage,  where  there  are  others  outstanding,  or 
the  like  cases. 

As  the  mortgage  in  this  case  was  merged  in  the  judg- 
ment of  foreclosure,  and  had  become  functus  officio^  and, 
therefore,  conferred  no  power  upon  the  auditor  to  make 
the  sale,  his  sale  was  a  nullity,  and  no  title  passed  there- 
by, or  by  his  deed  in  pursuance  thereof,  to  the  purchasers. 

There  is  another  aspect  of  the  case,  that  we  have 
thought  worthy  of  consideration  in  determining  whether 
the  auditor's  sale  might  not  be  upheld. 

It  is  not  found  that  any  deed  was  made  by  the  sheriff*  on 
the  bidding  in  of  the  land  -by  the  auditor  on  the  foreclo- 
sure sale.  Whether  or  not  a  deed  was  necessary,  we  need  not 
determine ;  but,  for  the  purpose  of  determining  the  point 
about  to  be  stated,  we  assume  that  none  was  necessary,  and 
that  the  title  to  the  premises  vested  in  the  State  for  the 
benefit  of  the  school  fund,  by  the  sheriff's  sale  and  return, 
without  a  deed. 

The  88d  section  of  the  statute,  above  cited,  in  force  at 
the  time  the  land  was  bid  in  by  the  auditor  on  the  foreclo- 
sure, provided  that — 

"  In  case  of  no  bid  for  the  amount  due,  the  auditor  shall 
bid  in  the  same,  on  account  of  the  fund,  and  as  soon  there- 
after as  may  be,  shall  sell  the  same,  having  first  caused  it  to 
be  appraised  by  the  township  trustees,  on  a  credit  of  five 
years,  interest  at  seven  per  cent,  per   annum,  being  paya- 
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ble  annually  in  advance,  but  no  such  sale  shall  be  for  a  less 
sum  than  the  appraised  value  thereof." 

The  same  provision  is  contained  in  the  97th  section  of 
the  act  of  March  6th,  1865,  in  force  at  the  time  of  the  audi- 
tor's sale  in  question,  except  that  the  appraisement  is  to  be 
made  by  three  disinterested  freeholders  of  the  neighbor- 
hood, instead  of  the  township  trustees.  1  R.  S.  1876,  p.  801. 

Assuming  that  the  land  had  been  sufficiently  acquired  by 
the  auditor,  by  his  purchase  at  the  sale  on  the  foreclosure 
suit,  to  authorize  a  sale  by  him  under  the  provisions  of  the 
statute  last  above  cited,  still  his  sale  was  void  for  want  of 
appraisement  of  the  laud,  and  a  compliance  with  the  provi- 
sions of  the  statute  in  making  the  sale.  The  auditor  had 
no  power  to  make  a  sale  for  cash  down,  when  the  law  re- 
quired him  to  sell  on  a  credit  of  five  years.  The  land 
would  probably  sell  for  a  much  larger  sum  if  sold  on  time, 
than  if  sold  for  cash  down. 

Thereis,  therefore,  no  ground  upon  which  the  auditor's 
sale  in  question  can  be  upheld. 

It  should  be  observed  that-it  is  apparent,  from  the  facts 
found  in  reference  to  the  auditor's  sale,  that  it  was  made 
professedly  under  the  original  mortgage,  which  we  have 
seen  was  merged  in  the  judgment  of  foreclosure,  and  not 
under  the  statutory  provisions  last  above  cited.  It  may 
also  be  further  observed,  that  we  have  not  inquired  whether 
the  purchaser  or  purchasers  from  Skeen  might  not  redeem 
the  mortgage,  they  not  having  been  made  parties  to  the 
action  to  foreclose,  that  question  not  being  involved  in 
the  case. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to 
render  judgment  for  the  defendants  in  the  action,  on  the 
special  finding  of  facts 
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Crimixal  Law. — Tesiimofiy  of  A  ecompliee. — Credibility  of  Witness'.— Though         1^38     66 

fur      9flD 

tfac  testimony   of    a  confessed    accomplice   should   be    carefully  scru-  140  545 

tinized  by  the  court  and  jury  trying  a  defendant,  yet  the  defendant  may 
be  conyicted  on  such  testimony  alone,  if  it  be  sufficiently  satisfactory  to 
the  jury. 

SiHK.— iVeuy  Trial. — Bill  of  Exceptions. — The  truth  of  the  grounds  alleged 
in  the  motion  as  cause  for  a  new  trial  must  be  made  to  appear  by  a  IhII  of 
exceptions. 

Same.— i?«corrf. — Evidence. — A  writing  signed  by  the  judge,  and  copied  into 
a  motion  for  a  new  trial,  purporting  to  be  a  bill  of  exceptions  containing 
questions  put  to  the  defendant,  on  cross-examination,  while  testifying  as 
a  witness,  but  containing  no  caption,  and  no  statement  that  the  alleged 
witness  really  had  testified  on  the  trial,  forms  no  part  of  the  record. 

From  the  Owen  Circuit  Court. 

H.  Richards,  A,  W.  Fullerton,  A.  T.  Bose^  S.  M.  McGregor ^ 
E.  E.  Bose  and  U.  Short,  for  appellant. 

T.  W  Woollen,  Attorney  General,  S.  0.  Pickens,  Prose- 
cuting Attorney,  W.  M.  Franklin,  L  H.  Fowler  and  W. 
Hickam,  for  the  State. 

JfiBLACK,  J. — This  was  an  indictment  for  arson. 

The  appellant,  William  P.  Johnson,  was  jointly  indicted 
with  one  Isaac  E.  Johnson,  and  the  indictment  contained 
two  counts. 

The  first  count  charged  the  defendants  with  burning  a 
stock  of  goods,  wares  and  merchandise,  belonging  to  the 
mi  Isaac  E.  Johnson,  which  had  been  insured  against  loss 
or  damage  by  fire  by  the  Phcenix  Insurance  Company  of 
Brooklyn,  with  the  intention  of  defrauding  such  insurance 
company. 

The  second  count  charged  the  defendants  with  burning 
a  house,  the  property  of  one  Finley  B.  Johnson,  in  which 
there  was  kept  and  stored  a  stock  of  goods,  wares  and  mer- 
chandise, consisting  of  groceries,  produce,  drugs,  medicines, 
paints  and  oils,  belonging  to  the  said  Isaac  E.  Johnson,  all 
of  which  property  was  insured  against  loss  or  damage  by 
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fire  by  the  said  Phoenix  Insurance  Company  of  Brooklyn, 
with  the  like  intent  to  defraud  said  insurance  company. 

The  appellant  entered  a  separate  motion  to  quash  both 
counts  of  the  indictment,  but  the  court  refused  to  sustain 
his  motion. 

The  cause,  coming  on  for  a  separate  trial  as  to  the  appel- 
lant, was  submitted  to  a  jury,  and  a  verdict  was  returned 
finding  him  guilty  as  charged  in  the  indictment,  and  fixing 
his  punishment  at  a  fine  of  fifty  dollars,  and  imprisonment 
in  the  state-prison  for  the  term  of  four  years. 

Over  a  motion  for  a  new  trial,  a  judgment  of  conviction 
was  rendered  upon  the  verdict. 

The  first  error  is  assigned  upon  the  refusal  of  the  court 
to  quash  the  indictment. 

This  indictment  was  before  us  in  the  case  of  Johnson  v. 
The  State,  ante,  p.  204,  and  for  reasons  there  given  was 
held  to  be  sufiicient.  We  still  see  no  objection  to  the  suf- 
ficiency of  the  indictment.  , 

The  next  error  is  assigned  upon  the  overruling  of  the 
appellant's  motion  for  a  new  trial. 

Under  the  motion  for  a  new  trial,  several  questions  upon 
the  evidence  have  been  reserved  by  the  appellant. 

Upon  the  trial  James  Viquesney  testified  on  behalf  of 
the  State,  that  he  and  the  appellant  burned  the  house  and 
other  property  alleged  in  the  indictment  to  have  been 
burned,  and  that  he  was  employed  by  Isaac  E.  Johnson, 
above  named,  to  assist  and  to  co-operate  with  the  appellant 
in  such  burning,  giving  details  as  to  the  circumstances  con- 
nected with  his  employment,  as  well  as  the  burning  of  the 
property. 

The  only  evidence  directly  connecting  the  appellant  with 
the  burning  rested  upon  the  testimony  of  this  witness, 
who  was  corroborated  by  other  witnesses  in  some  of  his 
statements  as  to  collateral  matters  testified  to  by  him,  but 
not  as  to  his  direct  charge  against  the  appellant  of  having 
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set  fire  to  the  house.  It  was  both  proved  and  admitted 
upon  the  trial,  that  Viquesney's  chanacter  for  truth  and 
veracity  was  bad. 

The  appellant  insists,  that,  under  such  circumstances, 
the  evidence  was  not  suflBcieut  to  sustain  the  verdict. 

The  objections  urged  against  the  testimony  of  Viques- 
ney  went  only  to  his  credibility  as  a  witness,  and  not  to 
his  cojnpetency,  and  it  was  a  question  for  the  jury 
to  determine  what  credit,  if  any,  they  would  give  to 
Buch  testimony,  under  all  the  circumstances  attending 
the  trial  of  the  cause.  It  has  been  decided  by  this 
court,  and  we  think  correctly,  that,  while  it  is  the 
duty  of  the  court  and  jury  to  carefully  scrutinize  the 
testimony  of  an  accomplice,  yet  a  person  may  be 
convicted  on  the  testimony  of  an  accomplice  alone,  if 
his  testimony  shall  be  sufficiently  satisfactory  to  the  jury. 
Vlmer  v.  The  State,  14  Ind.  52 ;  Stocking  v.  The  State,  7 
hid.  326. 

The  seventh  and  last  cause  assigned  for  a  new  trial, 
was  substantially  as  follows: 

"That  the  court  erred  in  permitting  counsel  for  the 
State  to  ask  the  defendant,  when  a  witness  in  his  own  de- 
fence, upon  cross-examination,  certain  questions,  as  will 
appear  by  bill  of  exceptions  No.  2,  filed  herewith,  which 
hill  of  exceptions  No.  2  is  in  these  words  and  figures, 
to  wit : "  Then  followed  a  series  of  questions,  enquiring 
whether  the  appellant  had  not  been  connected  with,  or 
aided  and  abetted  in,  the  commission  of  certain  other 
crimes  mentioned  and  referred  to  m  such  questions,  but 
without  stating  whether  the  appellant  answered  or  de- 
clined to  answer  the  questions  thus  propounded  to  him, 
and  then  adding :  " '  To  the  propounding  of  each  and  all 
of  said  interrogatories  to  the  defendant  by  plaintiff's  coun- 
sel, the  defendant,  by  his  counsel,  objected,  for  the  reason 
that  the  same  were  irrelevant,  inadmissible  and  immaterial, 
but  the  court  overruled  said  objection  and  permitted  said 
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questions  to  be  put  to  the  defendant,  to  all  of  which  the 
defendant  at  the  tiipe  excepted,  and  now  prays  that  this, 
his  bill  of  exceptions,  may  be  now  signed  by  the  court, 
and  made  part  of  the  record  herein,  which  is  now  done, 
Jan'y  4th,  1879.  John  C.  Robinson, 

*"J.  O.  C.  C.    [Seal.]' 

"  The  defendant,  by  his  counsel,  objecting  to  said  ques- 
tions and  answers  to  go  before  the  jury,  to  which  ruling  of 
the  court  the  defendant,  by  his  counsel,  at  the  time  ex- 
cepted." 

It  is  quite  evident  that  the  appellant,  in  copying  the  so- 
called  bill  of  exceptions  into  his  causes  for  a  new  trial,  in- 
tended that  it  should  serve  the  double  purpose  of  setting 
out  the  questions  to  which  he  objected,  and  at  the  same 
time  verifying  the  fact  that  such  questions  had  been  pro- 
pounded as  therein  stated.  But  the  writing  thus  assumed 
to  be  copied  as  above  has  no  caption  or  formal  beginning. 
It  does  not  state  that  the  appellant  testified  as  a  witness  on 
his  own  behalf  upon  the  trial,  nor  that  the  questions  ob- 
jected to  were  put  to  him  upon  his  cross-examination 
while  so  testifying,  or  indeed  at  any  other  time  during  the 
trial.  It  seems,  in  form,  to  be  only  the  fragmentary  or 
latter  part  of  a  bill  of  exceptions.  It  is  nowhere  else  cop- 
ied into,  or  referred  to,  in  the  record. 

Under  such  circumstances  we  are  of  the  opinion  that 
this  writing  can  not  be  treated  as  a  bill  of  exceptions  prop- 
erly in  the  record,  and  consequently  the  seventh  cause  as- 
signed for  a  new  trial,  as  above  set  forth,  presents  no  ques- 
tion for  our  consideration  here.  Etter  v.  Armstrong^  46  Ind. 
197. 

All  the  remaining  questions  discussed  by  counsel  have 
been  ruled  upon  and  decided  adversely  to  the  appellant  in 
the  case  of  Isaac  E,  Johnson  v.  The  State^  supra^  to  which 
the  reader  of  this  opinion  is  referred. 

We  see  no  Available  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 
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GuABDiAK  AND  Ward. — Complaint  on  Ouardian^s  Bond, — Relaiors.—ln  an 
iction  by  the  State,  on  the  joint  relation  of  A.,  as  guardian,  and  B.,  against 
a  defaulting  guardian  and  his  suretieB,  on  his  bond,  the  complaint  alleged 
that  the  defendants  had  duly  executed  the  bond  in  suit ;  that  the  principal 
therein  had  duly  qualified  as  guardian  of  C.  and  D.,  infants,  and  had  re- 
ceived moneys  belonging  to  his  wurds  ;  that  D.  had  died  during  such, 
guardianship,  leaving  B.  and  C.  as  the  only  heirs  ;  that  such  principal,  ai 
the  time  of  such  decease,  had  converted  the  moneys  of  D.  to  his  own  use, 
and  had  been  removed  from  his  trust,  and  thereupon  A.  had  been  appointed 
guardian  of  C. ;  and  that  such  guardian  had  failed  to  pay  over  any  of  D/s 
estate  to  the  relators  or  to  any  one  entitled  thereto. 

Hdd,  on  demurrer,  that  the  complaint,  though  uncertain,  is  sufficient. 

Held^  also,  that  the  guardian  was  a  proper  relator. 

Practick. — Misjoinder  of  Parties. — Demurrer. — A  misjoinder  of  parties  is 
not  a  ground  of  demurrer. 

From  the  Dubois  Circuit  Court. 

L.  Barbour  and  X  H.  Laird,  for  appellants. 

Perkins,  J. — Suit  on  a  guardian's  bond.  We  set  out 
the  complaint : 

"  The  State  of  Indiana,  on  the  relation  of  Ollie  Penn 
and  Harrison  Morgan,  Guardian  of  John  W.  Sullivan, 
minor  heir  of  Manoah  Sullivan,  deceased,  plaintiff*,  com- 
plains of  Jolin  L.  Potts,  Pleasant  E.  Hotter  and  Clement 
Doane,  and  says,  that,  on  the  12th  day  of  August,  1868, 
«aid  defendant  John  L.  Potts  was  duly  appointed  guar- 
dian of  John  W.  Sullivan  and  Mahala  Sullivan,  minor 
heirs  of  Manoah  Sullivan,  deceased ;  that  he  duly  quali- 
fied, executed  bond,  and  entered  upon  the  discharge  of 
his  duties;  that  defendants  Hofier  and  Doane  were  his 
rareties  on  said  bond ;  that  the  bond  was  conditioned  that 
aaid  Potts  should  faithfully  discharge  his  duties  as  the 
guardian  of  John  W.  Sullivan  and  Mahala  Sullivan,  minor 
heirs  of  Manoah  Sullivan,  deceased,  a  copy  of  which  bond 
was  made  part  of  the  complaint;  that  afterward,  and  dur- 
ing his  continuance  in  office  as  such  guardian,  he  received 
Vol.  LXV.— 18 
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and  became  chargeable  with  one  thousand  dollars  belong- 
ing to  his  said  wards ;  that,  on  the  2d  day  of  March,  1870, 
said  Mahala  Sullivan  departed  this  life,  leaving,  as  her  only 
legal  heirs,  said  Ollie  Penn  and  John  W,  Sullivan,  surviv- 
ing  ward  of  said  guardian,  Harrison   Morgan ;    that,  on 
the  death  of  said  ward,  Mahala  Sullivan,  viz.,  upon  the  2d 
day  of  March,  1870,  said  John  L.  Potts,  guardian  as  afore- 
said, had  in  his  hands,  belonging  to  the  estate  of  said  two 
wards,  one-half  belonging  to  each  of  said  wards,  the  sum 
of  three  hundred  and  seventy-one  dollars  and  five  cents; 
that  the  said  relatrix,  Ollie   Penn,  inherited  and  was  en- 
titled to  one-half  of  the  estate  of  said  ward,  Mahala,  viz., 
the  sum  of  ninety-two  and  seventy-seven  hundredths  dollars, 
which   said   amount   said  defendant  John  L.  Potts   had, 
at  the  time  of   the  death  of  said  Mahala,  converted  to 
his  own  use  and  benefit ;  that  the  remainder  of  the  estate 
of  said  ward  Mahala  deseeiiclcd  to,  and  was  vested  in,  said 
ward,  John  W.  Sullivan,  which  said  sum  said  defendant 
Potts  had,  at  the  time,  converted  to  his  own  use  and  ben- 
efit ;  that  said  defendant  John  L.  Potts  was,  on  the  24th 
day  of    October,    1873,   ordered    by  the   Dubois   Circuit 
Court,  on  the  petition  of  Litschgi  and  Friedman,  to  exe- 
cute a  new  bond,  as  guardian  as  aforesaid,  within  twenty 
days,  and  on  failure  that  he  should  be  removed,  etc. ;  that 
he  did   not  execute  said   bond  within  the  time,  and  was 
therefore  removed;  that  said   relator,   Harrison   Morgan, 
is  now  the  duly  appointed  guardian  of  said  John  W.  Sul- 
livan, who  is  under  the  age  of  twenty-one  years;  that  said 
relatrix,  Ollie  Penn,  is  the  mother  of  said  deceased  ward, 
Mahala  Sullivan.     The  plaintift'  avers,  that  there  has  been 
a  breach  of  the  condition  of  the  bond  sued  on  of  said 
Potts,  in  this,  to  wit:  That  said  Potts  received  into  his 
hands,  as  such  guardian,  one  thousand  dollars,  which  he 
converted  to  his  own  use,  and  has  not  accounted  for  and 
paid  over  to  the  relatrix  or  relator,  or  either  of  them,  nor 
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to  any  person  authorized  to  receive  the  same,  said  sum  of 
money,  nor  any  part  thereof;  that  said  Potts  failed  to 
obey  the  order  of  the  court  to  file  a  new  hond,  and  to  ao- 
count,"  etc. 

"  Wherefore  judgment  is  prayed  for  the  plaintiff  for  the 
benefit  of  the  relator  and  relatrix,  in  the  amounts  due  them 
respectively,"  etc.    Exhibits  were  filed  with  the  complaint 

Potts  and  Hoffer  made  default. 

There  was  no  motion  asking  that  the  complaint  be  made 
more  certain,  nor  any  ground  of  demurrer  assigning  and 
pointing  out  wherein  there  were  defects  of  parties. 

Doane  demurred  to  the  complaint,  assigning  as  causes : 

1.  Want  of  facts  to  constitute  a  cause  of  action ; 

2.  Misjoinder  of  parties  plaintiffs ; 

3.  Misjoinder  of  parties  defendants ;  and, 

4.  Pendency  of  another  action  for  the  same  cause. 

The  demurrer  was  overruled,  and  defendant  Doane  ex- 
cepted. Said  defendant  then  answered ;  issues  were  formed 
by  a  reply ;  trial  by  the  court ;  judgment  for  the  plaintiff; 
appeal. 

The  assignment  of  errors  is  as  follows : 

Ist.  The  court  erred  in  overruling  the  demurrer  to  the 
amended  complaint; 

2d.  In  sustaming  demurrers  to  the  first,  second,  third, 
fourth  and  sixth  paragraphs  of  answer; 

8d.    In  overruling  the  motion  for  a  new  trial. 

No  brief  has  been  filed  on  the  part  of  the  appellees. 

The  appellant  Doane,  in  his  brief,  makes  two  points : 

1.  That  the  complaint  was  bad ;  and, 

2.  That  the  guardian  was  not  a  proper  relator  in  the 
Buit. 

The  complaint- stated  facts  sufficient  to  constitute  a  cause 
of  action. 

By  the  form  of  a  guardian's  bond,  given  in  the  statute, 
such  bond  is  made  payable  to  the  State,  2  R.  S.  1876,  p. 
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§88 ;  and  section  4,  on  p.  587,  requires  the  bond  to  be  made 
payable  to  the  State,  as  does  section  19,  p.  500,  of  the  same 
volume,  in  cases  of  the  bonds  of  executors  and  adminis- 
trators ;  and  section  7,  p.  36,  of  the  same  vohime,  declares 
that  suits  on  such  bonds  shall  be  in  the  name  of  the  State. 
Suits  may  properly  be  maintained  on  such  bonds,  in  the 
name  of  the  State,  on  the  relation  of  the  injured  party. 
The  cases  in  our  reports,  to  this  jK)int,  are  too  numerous 
for  citation.  See,  particularly,  Jackson  v.  Rounds^  59  Ind. 
116. 

In  other  cases,  a  guardian  may  sue  in  his  own  name,  to 
recover  a  debt  due  his  infant  ward. 

The  statute  does  not  specify  misjoinder  of  parties  as 
a  cause  of  demurrer.     2  R.  S.  1876,  p.  56,  ei  seq. 

The  provision  of  the  statute  is,  that,  "  when  it  appears 
upon  the  face  "  of  the  complaint, — 

Either  that  the  court  has  no  jurisdiction ; 

Or  that  the  plaintiff  has  not  legal  capacity  to  sue  ; 

Or  that  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause ; 

Or  that  there  is  a  defect  of  parties,  plaintiff  or  defendant; 

Or  that  the  complaint  does  not  state  facts  sufficient,  etc. 

Or  that  several  causes  of  action  have  ^een  improperly 
united, — ^a  demurrer  may  be  sustained. 

And  it  declares  that   for  no  other  cause  shall  a  de- 
murrer be  sustained. 

Demurrers  are  addressed  to  what  appears  on  the  face, 
severally,  of  pleadings. 

As  to  misjoinder  of  parties,  see   notes  on   p.  58,  2  R. 
S.  1876. 

The  complaint  did  not  show  another  action  pending. 

We  have  noticed  the  points  presented  by  counsel. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 
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Practicb. — Motion  to  Strike  Out — Supreme  Court, — Error  id  overruling  • 
motion  to  strike  out  irrelevant  or  redundant  matter  in  a  pleading  is  noi 

r 

available  in  the  Supreme  Court. 

Sauil— Defect  of  Parties. — Demurrer, — An  objection  to  a  complaint,  on  the 
ground  that  it  appears  on  its  face  that  there  is  a  defect  of  parties  plaintifi 
or  defendants,  is  not  presented  by  a  demurrer  for  insufficiency,  but  must  be 
presented  by  demurrer  assigning  such  defect  as  cause. 

Etidknce. —  WilL — Action  to  Set  Aside  Sheriff '9  Sale  and  Vacate  Judgment, 
^Heirs, — In  an  action  by  heir?,  to  have  a  certain  judgment  against  their 
ancestor  and  another,  and  a  sheriff's  sale  of  the  ancestor's  lands  on  an  ex- 
ecution thereon,  set  aside,  the  plaintiffs  gave  in  evidence  a  will  devising  the 
real  estate  in  question  to  the  ancestor  "  when  she  shall  become  of  lawful 
age,'*  and  providing  that  "  if,  however,  she  should  die  before  she  arrives  of 
lawful  age  of  twenty-one  years,  then,  in  that  case,  the  above  property  • 
iball  descend  or  fall  to  "  the  judgment  codefendant. 

BeUl,  that,  without  proof  that  the  ancestor  attained  her  majority  before  her 
death,  the  plaintiffs  showed  no  right  of  action  in  themselvea. 

From  the  Madison  Circuit  Court. 

C.  D.  Thompson^  for  appellant. 
H.  D.  Thompson^  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellees,  against  the 
appellant,  wherein  they  sought  to  have  a  former  judgment 
of  the  Madison  Circuit  Court,  and  the  proceedings  had 
thereunder,  declared  to  be  illegal,  fraudulent  and  void,  and 
their  title  quieted  to  certain  real  estate,  particularly  de- 
scribed, in  Madison  county,  Indiana. 

In  their  complaint,  the  appellees  alleged,  in  substance, 
that,  on  the  Ist  day  of  February,  1867,  one  Nancy  J.  Grif- 
fith was  the  owner  of  said  real  estate,  and  that  she  never 
Bold  nor  conveyed  the  same,  during  her  life;  that,  on  the 
Ist  day  of  June,  1867,  the  said  Nancy  J.  Griffith  was,  and 
during  her  life  continued  to  be,  a  non-resident  of  the  State 
of  Indiana,  and  a  resident  of  the  State  of  Illinois  ;  that,  on 
the  13th  day  of  October,  1868,  the  said  Nancy  J.  Griffith 
was  a  minor,  under  the  age  of  twenty-one  years,  and 


278  SUPREME  COURT  OF  INDIANA. 

Cox  V.  Bird  et  al. 

was  on  that  day  legally  joined  in  marriage  with  the  ap- 
pellee William  L.  Bird,  and  continued  to  be  his  wife  till 
rtie  25th  day  of  September,  1873,  when  she  died  intes- 
tate, leaving  surviving  her  the  appellee  William  L.  Bird, 
her  widower,  and  the  appellee  Annie  Bird,  the  only  issue 
of  said  marriage  and  her  only  child,  as  her  only  heirs  at 
law,  the  said  Annie  being  a  minor  under  the  age  of  twen- 
ty-one years ;  that,  on  the  6th  day  of  August,  1869,  the 
then  sherifi*  of  said  Madison  county  sold  the  south  half  of 
said  real  estate  described  in  said  complaint,  to  one  Dudley 
Doyle,  and  issued  to  him  a  certificate  of  said  sale,  which 
gaid  certificate  the  said  Doyle,  by  his  written  endorsement, 
assigned  to  the  appellant  on  the  17th  day  of  September, 
1869,  and  on  the  11th  day  of  August,  1870,  the  said  sheriff, 
by  his  ofiicial  deed,  conveyed  the  said  real  estate,  so  sold  by 
him,  to  the  appellant,  who  took  possession  thereof  at  the 
date  of  his  said  deed,  and  still  held  possession,  claiming 
title  thereto  under  and  by  virtue  of  his  said  deed,  and  by 
no  other  right  or  title ;  that  the  execution  upon  which 
eaid  pretended  sale  was  made  was  issued  upon  a  judgment 
rendered  by  the  court  below,  in  a  cause  wherein  Dudley 
Doyle  and  Matilda  Armstrong  were  plaintiffs,  and  Xancy 
J.  and  Abel  Griflith  were  defendants,  on  the  14th  day  of 
August,  1868,  which  judgment  was  predicated  only  upon  a 
pretended  assessment  of  benefits  to  said  real  estate,  by  rea- 
son of  a  ditch  contemplated  or  constructed  through  said 
hmd;  that  said  sheriff's  sale  was  illegal  and  void;  that  it 
was  made,  and  the  said  real  estate  sold,  without  having  been 
appraised  according  to  law ;  that  said  Nancy  J.  Griflith 
liad  no  notice  of  the  pendency  of  the  suit  in  which  the 
judgment  was  rendered,  under  which  said  real  estate  was 
sold ;  that  no  legal  assessment  of  benefits  was  ever  made, 
creating  a  lien  on  said  real  estate ;  that  the  assessment,  pre- 
tended to  have  been  made  on  the  application  of  said  Doyle 
and  Armstrong,  was  made  without  any  authority  of  law; 


MAY  TERM,  1879.  279 


Cox  V.  Bird  ei  al. 


that  there  never  was  any  legal  lien  for  an  assessment  against 
said  real  estate;  that,  at  the  time  of  the  making  of  said 
pretended  assessment,  the  said  Nancy  J.  Griflith  was  a 
minor  under  the  age  of  twenty-one  years  ;  that,  at  the  time 
of  the  commencement  of  the  suit  which  culminated  in  said 
judgment,  the  said  Nancy  J.  Griffith  was  a  minor  and  the 
wife  of  said  William  L.  Bird,  and  a  non-resident  of  the 
State  of  Indiana ;  that,  when  the  sherifi'  sold  said  real  estate, 
and  made  a  deed  thereof  to  the  appellant,  the  said  Nancy 
J.  was  a  non-resident  of  this  State,  and  never  had  any 
notice  of  the  assessment  of  benefits  pretended  to  have 
been  made  to  said  real  estate,  nor  of  the  meeting  of  the 
appraisers  to  make  the  same,  nor  of  any  of  the 
proceedings  which  terminated  in  said  sale  and  convey- 
ance by  the  sheriff.  Wherefore  the  appellees  asked  that 
said  sheriff's  sale  and  conveyance  be  adjudged  illegal  and 

void,  etc. 

The  appellant  moved  the  court  to  strike  out  a  certain 
part  of  said  complaint,  which  motion  was  overruled,  and 
the  appellant  excepted ;  and  his  demurrer  to  said  com- 
plaint, for  the  want  of  sufficient  facts  therein  to  constitute 
acause  of  action,  was  also  overruled,  and  his  exception  enr 
tered  to  this  decision.  He  then  answered  the  appellee^' 
complaint,  by  a  general  denial  thereof. 

The  issues  joined  were  tried  by  the  court  without  a  jury, 
and  a  finding  was  made  for  the  appellees,  as  prayed  for  in 
their  complaint.  The  appellant's  motion  for  a  new  trial 
wa8  overruled,  and  to  this  decision  he  excepted,  and 
judgment  was  rendered  by  the  court,  upon  and  in  accord- 
ance with  its  finding. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  his  motion  to   strike  out  part  of  thei 

oomplaint ; 

2.  In  overruling  his  demurrer  to  the  complaint;  and, 

3.  In  overruling  his  motion  for  a  new  trial. 
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We  will  consider  and  decide  the  several  questions  pre- 
sented by  these  alleged  errors,  in  the  order  of  their  as- 
signment. 

1.  The  appellant  moved  the  court  to  strike  out  a  part  of 
the  appellees'  complaint,  upon  the  ground,  as  stated  in  the 
motion,  "  that  the  same  is  redundant,  irrelevant,  and  does 
not  state  any  fact  tending  to  constitute  a  cause  of  action." 

It  is  well  settled,  that  this  court  will  not  reverse  a  judg- 
ment fqr  error  assigned  in  overruling  a  motion  to  strike 
out  part  of  a  pleading,  even  if  the  decision  is  palpably  er- 
roneous. Redundant  or  irrelevant  matter  in  a  pleading 
can  not  benefit  the  party  for  whom  it  is  pleaded,  nor  can 
it  work  any  possible  injury  to  the  opposite  party.  For 
this  reason,  even  if  the  court  may  have  erred  in  overruling 
a  motion  to  strike  out  Buch  matter,  yet  the  error  is  not 
available  for  any  purpose,  and,  therefore,  we  do  not  con- 
sider it.  Moore  v.  The  State,  ex  rel.,  55  Ind.  360 ;  The  City  of 
Crawfordsville  v.  Brundage,  57  Ind.  262 ;  Hay  v.  The  State, 
ex  reL  58  Ind.  337. 

2.  In  discussing  the  alleged  error  of  the  court  in  over- 
ruling the  appellant's  demurrer  to  the  complaint,  the  only 
point  made  by  his  counsel  in  this  court  is,  that  Dudley 
Doyle  and  Matilda  Annstrong  were  necessary  parties  to 
the  action.  The  point  thus  made  is  not  presented  by  the 
appellant's  demurrer  to  the  complaint ;  for  the  only  ground 
of  objection  to  the  complaint,  stated  in  his  demurrer,  was 
the  alleged  insufticiency  of  the  facts  therein  to  constitute 
a  cause  of  action.  A  defect  of  parties,  either  plaintiff  or 
defendant,  where  the  point  of  the  objection  is  that  it  ap- 
pears upon  the  face  of  the  complaint  that  an  additional 
party  should  be  made,  can  only  be  presented  by  assigning 
such  detects  as  the  cause  of  demurrer.  The  objection  of 
app<»l);int'8  counsel,  in  argument,  to  the  complaint  is,  that 
there  are  too  few  parties  defendants  to  the  action  ;  and,  in 
such  case,  the  rule  is,  that  '*  the  demurrer  must  be  upon 
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the  grouud  of  a  defect  of  parties,  and  must  specifically 
point  out  and  name  those  who  should  have  been,  but  were 
not,  made  parties."  Buskirk  Practice,  p.  168.  Durham  v. 
Bischofy  47  Ind.  211,  and  cases  cited. 

The  court  did  not  err,  we  think,  in  overruling  the  de- 
murrer to  the  complaint,  upon  the  ground  relied  upon  in 
this  court. 

3.  It  is  earnestly  insisted,  by  the  appellant's  coun- 
sel, that  the  finding  of  the  court  was  not  sustained  by 
sufficient  evidence,  and  that,  for  this  reason,  the  court 
erred  in  overruling  his  motion  for  a  new  trial.  This  point, 
It  seems  to  us,  is  well  taken.  The  appellees'  title  to  the 
real  estate  in  controversy  is  and  was  entirely  dependent 
upon  the  title  of  Nancy  J.^Griflith,  afterward  Nancy  J. 
Bird,  deceased,  whose  heirs  at  law  they  claim  to  be  and 
were.  If  fcaid  Nancy  J.  had  no  title  to  said  real  estate,  the 
appellees  had  none  ;  and  if  the  appellees  did  not  own  the 
property  in  question,  they  could  not  maintain  this  action. 
They  oftered  evidence,  which  tended  to  prove  that  said 
Nancy  J.  might  have  been,  but  not  that  she  was,  the 
owner  of  said  real  estate,  as  the  devisee  of  her  father, 
William  Griffith,  deceased.  This  evidence  consisted  of 
the  last  will  and  testament  of  said  William  Griffith,  de- 
ceased, and  the  probate  thereof,  tn  the  first  item  of  said  last 
will  and  testament,  the  said  testator  gave  and  devised  to 
his  daughter,  the  said  Nancy  J.,  the  said  real  estate, 
described  in  appellees'  complaint,  "when  she  shall  be- 
come of  lawful  age  ; "  and  it  was  then  provided,  that  "  if, 
however,  she  should  die  before  she  arrives  of  lawful  age 
of  twenty-one  years,  then,  in  that  case,  the  above  prop- 
erty *  *  *  shall  descend  or  fall  to  my  beloved  brother, 
Abel  Griffith."  It  will  be  seen  from  the  terms  of  the 
devise  to  said  Nancy  J.,  that  her  title  to  said  real  estate 
was  made  to  depend  npon  her  arrival  at  the  age  of 
twenty-one  years,  and  that,  if  she  died  before  her  arrival 
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at  that  age,  her  heirs  at  law  did  not  aud  could  not  acquire 
any  title  to,  or  interest  in,  said  real  estate.  It  seems  to  us, 
from  our  reading  of  the  evidence,  that  it  fails  to  show 
that  said  Nancy  J.  had  arrived  at  the  age  of  twenty-one 
vears  before  her  death,  and  therefore  it  failed  to  show  that 
the  appellees  had,  or  could  have,  as  the  heirs  at  law  of  said 
Nancy  J.,  or  otherwise,  any  interest  whatever  in  the  sub- 
ject-matter of  this  action. 

In  our  opinion,  the  court  below  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  for  a  new  trial. 


The  State  v.  Elder. 

Criminal  Law. — Former  Acquiltal.  -^Murder  of  Unborn  Child, — Attempt  to 
Produce  Miacarriage.^-ATi  acquittal,  on  an  indictment  charginjg  the  de- 
fendant with  the  murder  of 'an  unborn  cluld  by  the  use  of  means  intended 
to  produce  a  miscarriage  by  the  mother,  is  no  bar  to  an  indictment  for  an 
attempt  to  produce  such  miscarriage  by  the  use  of  the  same  or  any  other 
means. 

Erom  the  Franklin  Circuit  Court. 

T.  W,  Woollen^  Attorney  General,  B.  Bwrke^  Prosecuting 
Attorney,  and  Z).  W.  McKee^  for  the  Stat€i. 

BiDDLB,  J. — The  appellee  was  indicted  for  an  attempt  to 
produce  a  miscarriage  on  the  body  of  Elizabeth  Bradburn. 

The  indictment  contains  three  counts. 

The  iii*st  count  charges,  that  "  One  Anthony  Elder,  on 
the  8th  day  of  June,  1876,  at  said  county  and  State  afore- 
said, unlawfully  and  wilfully  employed  a  certain  instru- 
ment, known  as  a  uterine  sound,  in  and  upon  the  person 
of  one  Elizabeth  Bradburn,  who   was  then   and    there  a 
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pregnafit  woman,  by  then  and  there  inserting  said  instru- 
•  )'^:it  into  the  uterus  of  said  Elizabeth  Bradburn,  and  then 
and  there  and  thereby  attempting  to  rupture  the  placenta, 
with  the  intent  then  and  there  and  thereby  to  produce  the 
miscarriage  of  said  Elizabeth  Bradburn,  the  procuring 
of  said  miscarriage  not  being  then  and  there  necessary  to 
preserve  the  life  of  the  said  Elizabeth  Bradburn." 

The  second  count  of  the  indictment  is  the  same  as  the 
first,  except  that  it  charges  the  appellant  with  having  done 
the  acts  "  by  the  hand  of  one  Jane  Abbott." 

The  third  count  in  the  indictment  charges,  that  the  ap- 
pellant, on,  etc.,  at,  etc.,  "  did  then  and  there  unlawfully 
and  wilfully  administer  to  one  Elizabeth  Bradburn,  who 
was  then  and  there  a  pregnant  woman,  a  large  quantity  of 
medicine,  with  intent  then  and  there  and  thereby  unlaw* 
fully  to  produce  the  miscarriage  of  the  said  Elizabeth 
Bradburn,  the  procuring  of  said  miscarriage  not  being 
then  and  there  necessary  to  preserve  the  life  of  the  said 
Elizabeth  Bradburn,  contrary,"  etc. 

The  appellant  pleaded  to  the  indictment  by  a  special 
answer  of  former  acquittal.  The  answer  is  so  redundant 
in  its  averments,  and  thereby  made  so  long,  that  it  is  quite 
impracticable  to  set  it  out  in  this  opinion  ;  nor  need  we  do 
80,  as  the  only  objection  taken  to  it  is,  that  the  offence  sot 
up  therein,  of  which  it  is  alleged  the  appellant  was  acquit- 
ted, was  .not  the  same  offence  as  that  charged  against 
him  in  the  present  indictment.  The  charge  against  the 
appellant,  in  the  first  count  of  the  indictment  in  the  for* 
raer  case,  which  is  set  out  in  the  answer,  was  for  murder  in 

4 

the  first  degree,  averred  in  the  following  words : 

"  That  the  said  Anthony  Elder,  on,"  etc.,  "  at,"  etc.,  "  did 
then  and  there  unlawfully  and  feloniously,  purposely  and 
with  premeditated  malice,  kill  and  murder  a  certain  child, 
unnamed,  of  one  Elizabeth  Bradburn,  by  then  and  there 
unlawfully  and    feloniously  and  purposely   employing  a 
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V.  George,  53  Ind.  434  ;  Wilkinson  v.  The  State,  59  Ind.  416 ; 
TTie  Commonwealth  V.  Kinney,  2  Yirginivk  Cases,  139;  The 
King  v.  JSmden,  9  East,  487 ;  Commomoealth  v.  Squire,  1 
Met.  258  ;  The  State  v.  Lewis,  2  Hawks,  98  ;  Pnce  v.  The  State, 
19  Ohio,  423 ;  State  v.  Stanly,  4  Joues.  N.  C.  290 ;  State  v.  Br- 
wi7?^Aam,Busbee,  120  ;  The  State  v.  Cooper,!  Green,  N. J.  861; 
The  People  v.  Van  Kcurin,  5  Parker  C.  C.  66 ;  Roberts  v. 
The  State,  14  Ga.  8;  The  State  v.  Keogh,  13  La.  An. 
243 ;  The  State  v.  Townsend,  2  Harring.  Del.  543 ;  Com- 
monwealth  v.  Cunningham,  13  Mass.  245 ;  The  State  v.  Ben- 
ham,  7  Conn.  414;  Holt  v.  7%^  State,  38  Ga.  187; 
Commonwealth  v.  Tenney,  97  Mass.  50 ;  J?i7c  v.  7%e  Sa/e, 
9  Yerg.  357  ;  The  State  v.  Reed,  12  Md.  263  ;  Wilson  v.  TAe 
State,  24  Conn.  57;  Durham  v.  TKe  People,  4  Scam.  172; 
rAe  jST/n^r  v.  Vandercomb,  2  Leach,  708,  cited  in  1  Lead- 
ing Criminal  Cases,  516;  The  State  v.  Shepherd,  7  Conn.  54; 
The  Statey.Chaffin,2  8wAn,  493;  Gillespie  v.  The  State, 
9  Ind.  880. 

The  answer  we  are  considering  falls  under  the  third  rule 
above  stated.  The  lesser  ojflfence,  namely,  the  charge  in  the 
present  indictment,  was  not  involved  in  the  greater,  namely, 
that  charged  in  the  fonner  indictment,  upon  which  the  ap- 
pellant was  acquitted,  as  alleged  in  his  answer.  An  indict- 
ment for  the  murder  of  the  unnamed  child  of  Elizabeth 
Bradburn  is  by  no  means  the  same  as  an  indictment 
charging  the  employment  of  certain  means,  with  the  intent 
to  procure  the  miscarriage  of  Elizabeth  Bradburn,  although 
the  same  means  were  used  to  commit  the  offence  in  both 
cases.  The  leaser  offence  is  not  involved  in  the  greater ; 
the  offences  are  not  committed  against  the  same  person, 
and  bear  no  resemblance  to  each  other,  either  in  fact  or 
intent ;  the  facts  necessary  to  support  a  conviction  on  the 
present  indictment  would  not  necessarilj-  have  convicted, 
nor  would  they  even  have  tended  to  convict,  upon  th^  for- 
mer indictment.    We  can  not  adopt  the  rule  held  in  some 
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States,  that  the  accused  can  not,  in  any  case,  be  convicted 
but  once  upon  the  same  facts  when  they  constitute  differ- 
ent offences,  wherein  the  lesser  offence  is  not  involved  in 
the  greater,  and  when  the  facts  charged  in  the  second  pros- 
ecution would  not  convict  upon  the  former.  We  think  the 
third  rule,  announced  above,  in  such  cases,  expresses  the 
law. 

The  answer  is  technically  defective  for  another  reason.  It 
is  pleaded  to  the  whole  indictment,  and,  to  be  sufBcient, 
must  be  a  bar  to  the  whole  indictment.  The  third  count 
of  the  indictment  charges,  that  the  means  used,  with  the 
intent  to  procure  a  miscarriage,  was  the  administration 
"  of  a  large  quantity  of  medicine."  The  evidence  neces- 
sary to  convict  upon  this  count  would  not  have  been  ad- 
missible under  the  former  indictment ;  much  less  would 
it  have  been  sufficient  to  convict  of  the  offence  therein 
contained. 

We  believe  this  view  is  in  accordance  with  the  true  con- 
struction of  the  following  section  of  the  code,  2  R.  S. 
1876,  p.  402 : 

"  Sec.  110.  When  the  defendant  has  been  convicted  or 
acquitted  upon  an  indictment  for  an  offence  consisting  of 
different  degrees,  the  conviction  or  acquittal  shall  be  a  bar 
to  another  indictment  for  the  offence  charged  in  the  for- 
mer, or  for  any  lower  degree  of  that  offence,  or  for  an  of- 
fence necessarily  included  therein."  Moore  Crim.  Law, 
sec.  275. 

The  answer  is  insufficient.  The  court  erred  in  holding 
it  good. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  sustain  the  demurrer  to  the  answer,  and 
for  further  proceedings. 
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'i38  577  Contract  for  Benefit  of  ANOTHER.--I/«jy  of  Execution   before   Com- 

flg   ^  meneemeni  of  Bankrupiry  Proeeedivga, — Release  of  Levy. — Saiisf action  of 

151   463  Judgment. — Assignee's  Sale  and  Conveyance  Subject  to  Encumbrances.— In- 

demnity Bond. — In  an  action  by  a  judgment  creditor,  against  the  purchaser 
of  real  estate  formerly  belonging    to  £.,  one  of  the  judgment  debtors, 
and  subject  to  the  lien  of  the  judgment,  to  enforce  an   alleged  contract 
by  ^e  purchaser  to  pay  such  judgment,  the  court  found  specially  hs 
follows,  viz.  :    that,  at  a  time  when  D.  and  E.,  such  debtors,  were  in  fact 
insolvent,  a  third  person,  after  service  of  process  on  the  debtors,  and  then 
the  plnintifT,  on  the  appearance  of  the  debtors  without  process,  severally 
recovered  judgments  against  the  debtors,  having  priority  of  lien  upon  such 
real  estate  in  the  order  named  ;  that  such  judgments  were  recovered  bona 
fidCf  and  without  knowledge  by  either  the  creditors  or  the  debtors  of  the 
insolvency  of  the  latter  ;  that  executions  upon  such  judgments  were  levied 
by  the  sheriff  on  sufficient  other  property  belonging  to  the  debtors  to  sat- 
isfy both  writs  ;  that  upon  a  petition  subsequently  filed  the  debtors  were 
adjudged  involuntary  bankrupts,  and  the  property  levied  upon  was  taken 
possession   of  and  sold   by  the  assignee  in  bankruptcy,  the  prior  judg- 
ment lien  satisfied  from  the  proceeds  of  such  sale,  and  the  residue  covered 
into  the  general  fund  without  satisfying  any  part  of  the  plaintiff's  judgment; 
that  subsequently  the  assignee  sold,  and,  upon  his  petition  setting  out  the 
terms  of  such  sale,  the  bankrupt  court  ordered  him  to  convey,  to  the  defend- 
ant, the  land  in  controversy,  for  a  certain  sura,  subject  to  "  all  taxes,  liens  and 
encumbrances,  on  and  against  said  land,"  as  part  of  the  purchase  con- 
sideration, which  the  defendant,  by  his  bond,  "assumed  the  payment  of' 
and  agreed   to  indemnify  the  bankrupt  estates  against ;  and  that  there 
were,  at  that  time,  certain  taxes  and  a  mortgage  for  purchase-money  due 
upon  the  land  and  having  priority  over  the  plaintiff^s  judgment. 
Held^  as  a  conclusion  of  law,  that  the  levy  of  plaintiff 's  execution  was  valid 
against  the  assignee,  that  the  officer  holding  it  should  not  have  delivered 
p>o6session  to  the  assignee,  that  the  levy  operated  as  a  satisfaction  of  the 
plaintiff's  judgment,  that  such  judgment  was  not  a  lien  upon  the  land  when 
it  was  purchased  by  the  defendant,  and  that  the  plaintiff  can  not  recover. 

From  the  Warren  Circuit  Court. 

J.  McCahe,  for  appellant. 

J.  W.  Sutton,  E.  C.  Gregory  and  W.  jB.  Gregory ,  for  ap- 
pftllee. 

WoRDEN,    C.  J. — Complaint  by  the    appellant,  against 
the  appellee,  in  two  paragraphs. 
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The  lirst  alles^ed,  in  substance,  that  in  November,  1873, 
the  plaintiff  recovered  a  judgment  in  the  Warren  Circuit 
Conrt,  against  Daniel  and  Edward  Bowlus,  for  the  sum  of 
three  thousand  and  fifty-four  dollars  and  some  cents,  which 
remains  unpaid ;  that,  at  the  time  of  the  recovery  of  the 
judgment,  Edward  Bowlus  was  the  owner  of  certain  land 
dcBcribed,  situate  in  Warren  county,  upon  which  the  judg- 
ment became  a  lien  ;  that  afterward  both  Daniel  and  Ed- 
ward Bowlus  were  adjudged  bankrupts,  in  the  District 
Court  of  the  United  States  for  the  District  of  Indiana,  and 
that  Joseph  Poole  was  appointed  their  assignee,  and  the 
title  to  their  property  became  vested  in  the  assignee  ;  thatt 
in  May,  1874,  on  the  petition  of  the  assignee,  the  District 
Court  ordered  him  to  sell  the  land  mentioned  to  the  de- 
fendant, James  Goodwine,  on  the  terms  already  theretofore 
agreed  upon,  set  forth  in  the  petition,  viz.,  for  the  sum  of 
eleven  hundred  dollars  cash,  to  be  paid  to  the  assignee  by 
Goodwine,  and  Goodwine  to  assume  and  pay,  as  part  of 
the  purchase-money  for  the  land,  all  liens  and  encum- 
brances that  might  attach  to  the  land,  and  relieve  the  es- 
tate of  the  bankrupts  from  all  liability  therefrom ;  and 
it  was  ordered  that  the  assignee  take  a  bond  from  Good- 
wine to  save  and  hold  the  bankrupts'  estates  free  from 
any  and  all  liability  on  account  of  liens  and  encumbrances 
on  the  land,  and  that,  upon  the  payment  to  him  of  the 
money  mentioned,  he  make  a  conveyance  of  the  land  to 
the  purchaser,  Goodwine ;  that  Goodwine  paid  the  money, 
and  the  conveyance  was  made  to  him  in  pursuance  of  the 
order  of  the  court ;  that  Goodwine  executed  a  bond  con- 
taining the  following  stipulation :  "  Now,  as  a  part  of  the 
consideration  for  said  land,  the  undersigned  hereby  as- 
sumes the  payment  of  all  taxes,  liens  and  encumbrances 
on  and  against  said  land,  and  hereby  covenants  and  agrees 
and  binds  himself  to  indemnify  and  save  harmless  the  es- 
tates of  said  bankrupts  from  any  and  all  liability,  on  ac- 
Vol.  LXV.— 19 
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count  of  any  and  all  liens  and  encumbranceB  or  debts,  on  or 
on  account  of  said  land ; "  that  the  proceedings  in  bankruptcy 
were  fully  completed  and  ended  before  the  commencement 
of  this  suft;  that,  prior  to  the  commencement  of  this  suit, 
the  plaintift'  accepted  the  terms  of  the  agreement  of  said 
Goodwine,  in  the  purchase  of  said  land,  and  especially  his 
aforesaid  agreement  to  pay  the  liens  and  encumbrances  on 
the  same,  and  fully  accepted  the  beneficial  provisions  of 
all  of  the  defendant's  obligation  and  undertaking,  as  set 
forth  in  the  order  of  the  District  Court  and  the  bond 
above  referred  to ;  that,  before  the  commencement  of 
this  suit,  the  plaintifi*  notified  the  defendant  that  he  had 
made  such  acceptance,  and  demanded  the  payment  of  his 
said  judgment,  which  the  defendant  refused  and  still  re- 
fuses to  pay.  Judgment  is  demanded  for  five  thousand 
dollars  and  costs. 

The  second  paragraph  was  much  like  the  first  in  its  gen- 
eral averments,  and  adds  that  before  the  purchase  of  the 
land  of  Poole  by  Goodwine,  the  latter  took  an  assignment, 
in  writing,  to  himself  from  William  Ferguson,  of  certain 
notes  and  a  mortgage  executed  by  Edward  Bowl  us,  on  the 
land,\  to  secure  the  payment  of  the  notes,  amounting  to 
$9,000  and  interest.  The  mortgage  bears  date  October  81st, 
1872,  and  was  duly  recorded.  That  Goodwine,  in  violation 
of  his  obligation  and  undertaking  above  set  forth,  is  claim- 
ing said  mortgage  to  be  a  subsisting  lien  upon  the  land 
prior  to  the  plaintiffs  judgment.  Prayer,  that  the  mort- 
gage be  adjudged  merged,  extinguished  and  satisfied,  so 
far  as  the  plaintiff  is  concerned,  by  virtue  of  the  defend- 
ant's purchase  and  agreement  above  set  up,  and  that  the 
land  be  declared  subject  to  sale  to  satisfy  the  plaintiffs 
judgment,  freed  from  any  prior  encumbrance  on  account 
of  the  mortgage. 

In  making  up  the  issues,  demurrers  were  overruled  to 
several  paragraphs  of  the  defendant's  answer,  to  which 
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rulings  the  plaintiff  excepted.  Bat,  as  no  question  is  made 
in  the  brief  of  counsel  for  the  appellant  in  respect  to  thefte 
rulings,  we  need  not  make  any  further  statement  of  the 
pleadings  in  the  cause.  We  have  set  out  the  substance  of 
the  complaint  in  order  to  a  ready  understanding  of  the 
facts  found  by  the  court. 

The  cause  was  submitted  to  the  court  for  trial,  who,  at 
the  request  of  the  parties,  found  the  facts  specially,  and 
stated  his  conclusions  of  law  thereon,  as  follows : 

"  1.  That,  on  the  2l8t  day  of  November,  1873,  theplain- 
tiff  recovered  in  this  court  a  judgment  against  Edward  and 
Daniel  Bowl  us  for  $3,054,  and  f31/\fQ  costs,  collectible 
without  relief  from  appraisement  laws,  and  bearing  inter- 
est at  the  rate  of  ten  per  cent,  per  annum. 

"  2.  That,  on  the  21st  day  of  November,  1878,  Edward 
Bowlus  held  the  legal  title  of  the  north  half  of  section 
three  (3),  township  (22)  north,  range  9  west,  in  Warren 
county,  Indiana. 

"  3.  That,  in  December,  1873,  an  involuntary  petition 
in  bankruptcy  was  filed  against  Daniel  and  Edward  Bow- 
lus, in  the  United  States  District  Court  for  the  district  of 
Indiana,  upon  which  the  said  Daniel  and  Edward  Bowlus 
were  duly  adjudged  bankrupts,  and  Joseph  Poole  was,  in 
due  course  of  proceeding,  appointed  the  assignee  in  bank- 
ruptcy of  the  said  bankrupts. 

^^  4.  That  all  the  proceedings  under  said  petition  in 
bankruptcy  were  fully  and  entirely  at  an  end  before  the 
present  suit  of  the  plaintiff  was  commenced. 
5.  "That  Daniel  and  Edward  Bowlus  were  farmers,  engaged 
in  the  business  of  farming ;  that  they  were  insolvent  when 
plaintiff's  judgment  was  obtained,  and  that  said  judgment 
was  obtained  without  process,  upon  a  voluntary  appearance 
and  submission  of  the  cause  to  the  court  for  trial. 

"  6.  That,  'when  plaintiff' obtained  his  judgment,  he  did 
not  know^  that  the  said  Daniel  and  Edward  were  insolvent. 
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and  the  judgment  was  not  procured  by  the  defendants 
thereto,  for  the  purpose  ofpreferringplaintitfto  their  other 
creditors ;  that  the  said  Daniel  and  Edward  did  not  then 
know  or  believe  themselves  to  be  insolvent. 

''7.  That,  on  the  18th  day  of  May,  1874,  the  said  as- 
signee in  bankruptcy  filed  his  petition  in  the  bankrupt 
court,  as  alleged  in  the  complaint,  and  that  said  petition 
and  the  proceedings  thereon  were  as  set  forth  in  *•  Exhibit 
A,'  filed  with  plaintiff's  complaint  herein  ;  that  afterward, 
on  the  15th  day  of  June,  1874,  the  assignee  sold  to  the  de- 
fendant herein,  upon  the  terms  theretofore  agreed  upon  be- 
tween them,  and  according  to  the  direction  of  said  court, 
the  lands  hereinbefore  described  ;  that  this  sale  was  made 
upon  the  terms  set  forth  and  contained  in  the  said  petition 
and  the  order  of  the  court  made  thereon. 

"  8.  That,  on  the  15th  day  of  June,  1874,  the  defendant 
herein  executed  and  delivered  to  the  said  assignee  the  bond, 
a  copy  of  which  is  tiled  with  the  plain tiflF's  complaint  as 
'Exhibit  B,'  and,  at  the  same  time,  paid  to  the  said  assignee, 
$1,100,  and  received  from  him  a  deed  for  the  said  lands, 
containing  a  recital  that  the  ^  consideration  for  the  convey- 
ance was  $1,100,  and  the  payment '  by  the  grantee  ^  of  all 
liabilities,  liens  and  incnmbrances  now  existing  against 
said  lands,'  which  deed,  together  with  a  copy  of  the  said 
proceedings  in  the  bankrupt  court,  the  defendant  herein 
caused  to  be  recorded  in  the  office  of  the  recorder  of  War- 
ren county,  on  the  18th  day  of  September,  1874,  and  de- 
fendant now  occupies  said  lands  tinder  said  deed. 

"  9.  That,  before  the  bringing  of  this  suit,  the  plaintiff 
notified  the  defendant  that  he  accepted  the  ^  beneficial 
provisions'  of  the  contract  between  ihe  defendant  and 
the  assignee,  and  demanded  from  the  defendant  payment 
of  his  judgment,  which  payment  the  defendant  refused 
to  make. 

""10.    That,  on  the  Slst  day  of  October,  1872,  Edward 
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Bowlus  purchased  the  lands  hereinbefore  described,  from 
William  Ferguson,  and  on  that  day  executed  and  delivered 
to  Ferguson  the  mortgage  mentioned  in  the  said  petition 
of  the  assignee  in  bankruptcy,  to  secure  the  payment  of 
the  purchase-money  due  from  Bowlus  to  Ferguson  for  the 
laud. 

"  11.  That,  at  the  time  of  the  filing  of  said  petition  by 
said  assignee,  there  were  $7,000  principal  of  said  purchase- 
money  unpaid  and  secured  by  said  mortgage,  which  sum 
bore  interest  at  the  rate  of  ten  per  cent,  per  anntlm,  mak- 
ing then  due,  of  principal  and  interest,  about  jf7,800 ;  thaA 
this  sum  of  |7,000  and  accrued  interest  was  unpaid^ on 
the  15th  day  of  June,  1874,  and  that  on  that  date  there 
was  also  a  lien  on  said  lands  for  State  and  county  taxes 
ill  the  sum  of  $100  ;  that  said  lands  were  of  the  value  of 
*9,000. 

"  12.  That  said  mortgage  was  recorded  in  the  office  of 
the  recorder  of  Warren  county,  on  the  31st  day  of  October, 
1872,  and  was  assigned  in  writing,  together  with  the  notes 
secured  thereby,  to  the  defendant  herein,  on  the  28th  day  of 
February,  1874. 

''  13.  That,  at  the  November  term  of  this  court  for  the 
year  of  1873,  Jacob  Hanes  recovered  a  judgment  therein 
against  Daniel  and  Edward  Bowlus  for  |1,768.58;  that 
an  execution  thereon  was  duly  issued  on  the  18th  day  of 
November,  1873,  and  placed  in  the  hands  of  the  sherift  of 
said  county,  at  11  o'clock  a.  m.  of  said  day. 

"14.  That,  on  the  2l6t  day  of  November,  1873,  the 
plaintiff'  herein  caused  to  be  duly  issued,  from  the  office  of 
the  clerk  of  said  county,  an  execution  on  his  judgment  for 
13,054  and  costs,  which  was  placed  in  the  hands  of  the 
Bheriff  of  said  county  at  11  o'clock  a.  m.  of  said  day. 

"  15.  That,  on  the  2l8t  day  of  November,  1878,  the 
wid  sheriff  of  Warren  county,  Indiana,  duly  levied  said 
executions  upon  sufficient  property  belonging  to  said  Daniel 
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and  Edward  Bowlus,  subject  to  execution  in  said  county, 
to  pay  and  satisfy  the  gaid  judgments  recovered  by  Hauea 
and  by  the  plaintiff,  and  to  pay  and  satisfy  the  executioui 
thereon  then  in  the  hands  of  said  sheriff. 

"16.  That,  after  the  said  property  had  been  levied  upon 
by  the  sheriff,  but  before  it  had  been  sold  by  him,  the  pro- 
ceedings in  bankruptcy  were  begun  against  the  said  Daniel 
and  Edward  Bowlus  and  the  assignee  appointed,  and  that 
the  assignee  in  bankruptcy  took  possession  of  all  the  prop- 
erty of  said  Daniel  and  Edward,  including  the  property 
in  the  custody  of  the  sheriff  under  the  levy  h.ule  upon 
the  Hanes  and  McCabe  executions. 

"  17.  That  afterward  the  property  levied  upon  by  the 
eheritf  was  sold  by  the  assignee  in  bankruptcy,  and  a  por- 
tion of  the  fund  arising  therefrom  applied  to  the  full  pay- 
ment of  the  Hanes  judgment,  the  residue  of  such  fundi 
continuing  and  remaining  in  the  hands  of  the  assignee 
until  the  final  distribution  of  the  assets  of  the  estates  of 
the  bankrupts,  and  that  no  part  thereof  was  applied  to 
the  payment,  in  whole  or  in  part,  of  the  plaintiff's  judg- 
ment. 

"  And  the  court  finds,  as  conclusions  of  law,  from  the 
foregoing  facts: 

"1.  That  the  plaintiff''s  judgment  was,  at  the  time 
of  the  commencement  of  the  proceedings  in  bankruptcy, 
a  valid  judgment,  obtained  bona  fide^  and  not  in  violation 
of  the  bankrupt  laws  of  the  United  States,  and  became  a 
lien  upon  the  Innds  described  in  the  complaint  at  the  date 
of  its  rendition.  Little^  Assigneey  v.  Alexavder^  21  Wal- 
lace, 500. 

"  2.  That  the  bond  given  by  the  defendant  to  the  assignee 
is  a  valid  obligation,  and  that,  by  its  terms,  the  defendant 
is  liable  for  the  payment  of  all  the  liens  upon  the  land 
purchased  by  him  from  the  assignee,  that  were  subsisting 
and  unsatisfied  at  the  date  of  his  purchase.  Hardy  v.  Blazer^ 
29  Ind.  226. 
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"  3.  That  the  levy  made  by  the  sheriff',  under  the  exe- 
ention  issued  upon  the  plaintifl^'s  judgment  on  the  property 
of  Daniel  and  Edwai'd  Bowlus,  gave  the  plaintiff  a  valid 
lien  thereon,  superior  to  the  claim  of  the  assignee  in  bank- 
roptcy.  Bump  Bankr.,  8th  ed.,  164 ;  Herman  Ex.  279  ;  In 
re  Campbell^  7  Am.  L.  Reg.  n.  s.  100;  In  re  Schnepf^  7  Am. 
L.  Reg.  N.  s.  204;  Marshall  v.  KnoXy  12  Am.  L.  Reg.  n.  s. 
630 ;  2  Bankr.  Reg.  124 ;  Sharman  v.  Howell,  40  Qa.  257 ; 
8.  C,  2  Am.  Rep.  576 ;  Parks  v.  Sheldon^  36  Conn.  466 ; 
(yHarra  v.  Stone,  48  Ind.  417. 

"  4.  That  the  lien  of  that  levy  continued  after  the  prop- 
erty came  into  the  possession  of  the  assignee  in  bankruptcy. 
7  Am.  Law  Reg.  n.  s.  100,204,  supra;  In  re  Hughes,  11  Nat. 
Bankr.  Reg.  452 ;  Bump  Bankr.  164. 

"  5.  That  the  levy  was  a  satisfaction,  prima  facie,  of  the 
plaintiff's  judgment,  and  tKeoni^  is  cast  upon  the  plaintiff 
of  showing,  before  he  can  take  other  proceedings  upon  his 
judgment,  that,  from  no  fault  of  his,  the  levy  has  not 
proved  productive  of  a  complete  satisfaction.  Freeman 
Ex.,  sees.  269,  271 ;  Lyon  v.  Hampton,  20  Pa.  State,  46 ; 
Hunt  v.  Breading,  12  8.  &  R.  37  ;  Ford  v.  Geauga  County, 
7  Ohio,  492 ;  Lindley  v.  Kelley,  42  Ind.  294. 

**  6.  That,  when  the  defendant  purchased  the  lands  de- 
scribed in  the  complaint,  the  plaintiff' 's  judgment  was  sat- 
isfied sub  modo,  and  he  could  not  then  have  maintained  an 
action  upon  it,  and  can  not  now  do  so,  without  showing 
that  the  levy  was  legally  disposed  of  without  producing  an 
absolute  satisfaction ;  that  the  levy  could  not  be  abandoned 
to  the  injury  of  the  defendant.  Freeman  Ex.,  sec.  271 ; 
Mcintosh  v.  Chew,  1  Blackf.  289;  Stewart  v.  Nunemaker,  2 
Ind.  47 ;  Lindley  v.  Kelley,  42  Ind.  294,  307. 

"7.  That  no  reason  is  shown  why  the  levy  was  not  pro- 
ductive of  an  absolute  satisfaction  of  the  plaintiff 's  judgment. 

**8.  That  it  was  the  duty  of  the  plaintiff  to  diligently 
pursue  and  protect  his  levy.  Fravk  v.  Brasket,  44  Ind.  92 ; 
Stewart  v.  Nunemaker,  2  Ind.  47 ;  Freeman  Ex.,  sec.  269. 
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"  9.  That,  upon  the  foregoing  facts,  the  plaintiff  is 
not  entitled  to  recover  a  judgment  against  the  defendant. 

"  The  court  therefore  finds  for  the  defendant/^ 

Exception  was  duly  taken  by  the  plaintiff  to  the  conclu- 
sions of  law  stated,  and  judgment  was  rendered  for  the 
defendant. 

Errors  are  assigned  upon  the  conclusions  of  law,  which 
bring  them  in  review  here. 

Goodwine,  by  his  purchase,  took  the  land  subject, 
doubtless,  to  all  the  liens  thereon,  and  those  liens  might 
be  enforced  against  the  laud  in  the  modes  prescribed  by 
law. 

The  levy  of  the  execution  upon  the  property  of  the 
Bowluses  was  made  before  the  proceedings  in  bankruptcy 
were  had,  and,  of  courae,  before  the  execution  by  the  de- 
fendant of  the  bond  mentioned  ;  and  if  the  levy,  under  the 
facts  found,  operated  as  a  satisfaction  of  the  plaintiff's 
judgment,  then  the  bond  given  by  Goodwine,  admitting  it 
to  have  been  valid  and  binding  upon  him  personally  for  the 
absolute  payment  of  all  liens  upon  the  land,  a  point  which 
we  need  not  decide,  it  did  not  bind  him  for  the  payment  of 
the  plaintiff's  judgment,  which  was  not  a  lien  upon  the 
laud,  because  it  had  been  satisfied. 

We  think  it  clear  that  th«  levy,  it  having  been  made 
upon  sufficient  property  to  satisfy  the  judgment,  must 
be  reganted,  under  the  facts  found,  as  a  complete  satisfEic- 
tion. 

A  levy  upon  property  sufficient  to  satisfy  an  execution 
operates,  prima  facie^  as  a  payment  of  the  judgment  on 
which  it  issues,  and  will  be  a  complete  satisfaction,  unless, 
without  fault  of  the  plaintiff'  therein,  it  has  failed  to  be  pro- 
ductive of  complete  satisfaction. 

Whatever  might  bo  the  effect  of  such  levj',  as  between 
the  parties,  where  the  property  has  been  released  there- 
from by  their  consent,  the  plaintiff  can  not  abandon  such 
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levy,  to  the  injury  of  third  persons.  See  the  authorities 
cited  in  the  opinion  of  the  court  below.  We  will  notice 
some  of  them  more  in  detail : 

In  the  case  of  M'Intosh  v.  CkeWy  1  Blackf.  289,  the  court 
mdy  among  other  things : 

**  Viewing  the  subject,  then,  on  the  principles  of  strict  law 
or  of  a  liberal  construction,  or  on  considerations  of  natuml 
reason  and  convenience,  we  are  of  opinion  that  goods  or 
lands  taken  in  execution,  must  be  considered  as  a  satisfac- 
tion of  the  judgment  debt,  and  may  be  pleaded  in  bar  of 
any  other  action  against  the  same  defendant  for  the  same 
demand,  until  their  insufficiency  is  made  manifest  by  a  sale 
and  return,  showing  the  amount  made  of  the  property  so 
levied ;  and  then  they  are  an  absolute  satisfaction  pro  tantOy 
and  the  plaintiff*  may  proceed  for  what  remains." 

The  case  of  Lindley  v.  Kelley^  42  Ind.  294,  is  to  the  same 
effect,  and  contains  a  reference  to  most,  if  not  all,  of  the 
previous  decisions  of  this  court  upon  this  point. 

In  the  case  last  cited,  the  following  quotation  is  made 
from  the  opinion  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  United  States  v.  Dashiel^  8  Wal.  688 : 

**  Where  the  goods  seized  are  taken  out  of  the  possession 
of  the  debtor,  and  they  are  sufficient  to  satisfy  the  execu- 
tion, it  is  doubtless  true,  that  if  the  marshal  or  sheriff^ 
wastes  the  goods,  or  they  are  lost  or  destroyed  by  the  neg- 
ligence or  fault  of  the  officer,  or  if  he  misapplies  the  pro- 
ceeds of  the  sale,  or  retains  the  goods  and  does  not  return 
the  execution,  the  debtor  is  discharged  ;  but  if  the  levy  is 
overreached  by  a  prior  lien,  or  is  abandoned  at  the  request 
of  the  debtor  or  for  his  benefit,  or  is  defeated  by  his  mis- 
conduct, the  levy  is  not  a  satisfaction  of  the  judgment. 
Rightly  understood,  the  presumption  is  only  a  prima  facie 
one  in  any.case,  and  the  whole  extent  of  the  rule  is  that 
the  judgment  is  satisfied  when  the  execution  has  been  so 
used  as  to  change  the  title  of  the  goods,  or  in  some  way  to 
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deprive  the  debtor  of  his  property.  Whea  the  property 
is  lost  to  the  debtor  in  consequence  of  the  legal  measures 
which  the  creditor  has  pursued,  the  debt,  says  Bronson,  C. 
J.,  is  gone,  although  the  creditor  may  not  have  been  paid. 
Under  these  circumstances  the  creditor  must  take  his  rem- 
i'dy  against  the  officer,  and  if  there  be  no  such  remedy  he 
must  bear  the  loss." 

What  was  thus  said,  was  said  in  a  case  where  the  ques- 
tion arose  between  the  plaintiff  and  the  defendant  in 
the  execution,  there  being  no  rights  of  third  persons  in- 
volved. 

In  Hn7)t  V.  Breading,  12  S.  &  R.  87,  it  was  held,  that  a 
judgment  creditor,  who  has  taken  in  execution  the  goods 
of  his  debtor,  can  not  afterward  discharge  them  from  the 
execution,  and  continue  his  judgment  in  force  as  to  the 
land  of  the  debtor.  Gibson,  J.,  in  delivering  the  opinion 
of  the  court,  said,  among  other  things : 

"The  sum  of  the  matter,  therefore,  appears  to  be  this: 
Where  the  goods  are  actually  seized,  the  property  vests  in 
the  sheriff,  and  the  debt  becomes  satisfied,  as  to  the  judg- 
ment creditor,  who  can  look  only  to  the  sheriff,  unless  where 
the  latter  chooses  to  return  nulla  bona,  and  there  he  be- 
comes answerable  to  the  judgment  creditor  for  his  false  re- 
turn, who  may  also  levy  the  same  goods  on  another  execu- 
tion. Here  the  sheriff'  returned,  that  he  had  levied  and 
left  the  goods  in  the  possession  of  the  debtor,  and  the 
judgment  must  therefore  be  treated  as  having  been  at  one 
time  actually  satisfied.  Whether  it  might  not  be  restored 
to  its  former  incidents,  by  the  agreement  of  the  parties,  as 
between  themselves,  is  not  the  question  ;  assuredly  it  could 
not  be  restored  so  as  to  deprive  third  persons  of  an  ad- 
vantage which  they  had  gained,  by  its  having  at  any  period 
been  discharged;  consequently,  its  lien  on  this  land  is 
gone." 

The  same  doctrine  was  reaffirmed  in  the  case  of  Lyon  v. 
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Hampton,  20  Pa.  State,  46,  where  it  was  held,  that  "  The 
seizure  of  goods  in  execution  to  the  amount  of  the  debt  is 
a  discharge  of  the  judgment  whether  the  goods  be  sold  or 
not,  60  far  as  the  rights  of  other  creditors  are  concerned, 
except  where  the  plaintiff  is  deprived  of  the  fruit  of  his 
levy,  without  any  fault  of  his  own." 

In  the  case  of  Ford  v.  Geauga  County^  7  Ohio,  492, 
it  was  held,  that  "When  an  execution  is  levied 
upon  chattels  sufficient  to  pay  the  debt,  and  sub- 
sequently  the  goods  are  restored  to  the  defendant  by 
consent  of  the  plaintiff,  the  judgment  lien  on  the  defend- 
ant's land  is  lost  as  against  a  purchaser  during  the  contin- 
uance of  the  levy." 

It  seems  to  us  to  have  been  clearly  the  fault  of  the  plain- 
tiiF  that  the  proceeds  of  the  property  levied  upon  were  not 
applied  to  the  payment  of  his  judgment.  The  bankruptcy 
of  the  Bowluses  did  not  in  any  manner  deprive  him  of  the 
lien  which  he  had  acquired  upon  the  property  by  his  levy, 
and  he  was  entitled  to  have  the  proceeds  applied  to  his 
judgment.  By  taking  the  proper  steps  he  might  have  se- 
cured such  application.  This  the  authorities  cited  by  the 
court  below  abundantly  establish.  It  is  said  in  Bump 
Bankruptcy,  8th  ed.,  p.  164,  in  speaking  of  liens : 

"  The  first  point  to  be  ascertained  is,  whether  there  is  a 
valid  lien  according  to  the  laws  of  the  State  where  the 
property  is  situated.  *  *  *  If  there  is  a  valid  lien  under 
those  laws,  it  follows  the  property  into  the  court  of  bank- 
ruptcy, and  will  be  there  recognized,  protected,  and  en- 
forced." 

We  make  the  following  extract  from  Herman  Execu- 
tions, p.  279 : 

"The  lien  of  a  levy  made  under  an  execution  issued 
upon  final  judgment,  obtained  bona  fide  and  without  col- 
lusion, is  preserved  by  the  bankrupt  law.  It  does  not 
discourage  diligence  in  the  collection  of  debts.     Creditors 
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who  have  obtained  a  lien  by  a  legitimate  effort  to  collect 
an  honest  debt  are  permitted  to  enjoy  the  advantage  gained 
by  their  diligence.  A  levy  that  is  good  and  creates  a  valid 
lien  under  the  State  laws  is  valid  even  in  a  bankrupt  court. 
The  law  does  not  divest  liens  acquired  and  consummated 
before  the  adjudication  .in  bankruptcy,  but  protects  all  valid 
judgments  to  the  same  extent  as  the  constitution  of  the 
United  States  guards  the  obligation  of  contracts  when  at- 
tempted to  be  impaired  by  State  laws,  and  is  an  affinnauce 
of  the  universal  principle,  that  *  a  prior  lien  gives  a  prior 
claim,  which  is  entitled  to  a  prior  satisfaction  out  of  the 
subject  it  binds.'  Coui'ts  in  bankruptcy  give  effect  to  liens, 
according  to  priority." 

It  seems  to  us  to  have  been  clearly  the  fault  of  the  plain- 
tiff that  the  proceeds  of  the  sale  of  the  property  levied  up- 
on were  not  applied  to  the  payment  of  the  judgment.  The 
subsequent  bankruptcy  of  the  judgment  defendants  did 
not,  as  has  already  been  said,  deprive  him  of  the  lien  which 
he  had  acquired  by  his  levy,  and  he  might  have  taken  the 
proper  steps  to  have  the  proceeds  applied,  as  far  as  neces- 
sary, upon  his  judgment. 

We  believe  it  was  the  practice,  to  some  extent,  during 
the  early  period  of  the  existence  of  the  bankrupt  law,  for 
assignees  to  take  possession  of  property  levied  upon  by 
sheriffs  before  proceedings  in  bankruptcy  were  commenced, 
and  not  sold,  and  sell  the  same  as  assets  of  the  bankrupt; 
the  court  of  bankruptcy,  upon  a  proper  application,  pre- 
serving the  lien  of  the  \evy  by  making  i)roper  application 
of  the  proceeds  of  the  sale.  Even  under  this  practice,  it 
was  clearly  the  duty  of  the  .plaintiff  to  have  made  applica- 
tion to  the  court  of  bankruptcy,  for  the  proper  application 
of  the  proceeds  of  the  sale  of  the  property  levied  upon. 

The  case,  under  the  practice  above  noticed,  is,  in  princi- 
ple, much  like  that  of  Frank  v.  Bra^ket^  44  Ind.  92. 
There,  a  judgment  bad  been  recovered,  upon  which  replerin 
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Imil  had  been  entered.  An  execution,  issued  upon  the 
judgment,  had  been  levied  upon  sufficient  real  property  of 
the  principal  to  pay  the  debt.  A  third  person  commenced 
an  action,  to  which  the  judgment  plaintiffs  were  parties, 
asfierting  an  unfounded  prior  lien  upon  the  property  levied 
upon,  and,  through  the  fault  of  the  execution  plaintiffe, 
jndgraent  was  rendered  establishing  the  alleged  prior  lien. 
The  execution  plaintiffs  could  have  made  such  proofs,  but 
(lid  not,  as  would  have  defeated  the  supposed  prior  lien. 
They  then  levied  upon  the  property  of  the  replevin  bail. 
This,  it  was  held,  could  not  be  done.  The  court  said  :  "  It 
ia  settled  that  a  levy  upon  property,  real  or  personal,  suf- 
ficient to  pay  the  execution,  operates  as  a  satisfaction  until 
such  levy  is  legally  disposed  of  by  the  sale  of  the  property, 
or  in  some  other  legal  manner.  Lindley  v.  Kelley^  42  Lid. 
294,  and  cases  cited.  According  to  the  finding  in  this 
case,  the  levy  upon  the  land  of  the  principal  debtors  was 
available  to  satisfy  the  judgment,  had  the  execution  plain- 
tiffs made  use  of  reasonable  diligence  in  protecting 
and  following  it  up.  It  was  only  in  consequence  of  their 
negligence  in  not  making  a  proper  defence  against  the  pre- 
tended superior  lien  which  was  asserted,  that  the  levy  was 
rendered  unproductive.  Had  they  made  a  proper  defence 
in  that  action,  the  court  finds,  they  might  have  defeated 
the  asserted  lien  and  made  the  amount  of  their  debt  out 
of  the  property  on  which  their  execution  had  been  levied. 
We  think  it  is  the  duty  of  an  execution  plaintiff  under 
such  circumstances  to  make  use  of  reasonable  and  ordi- 
nary diligence  to  protect  his  levy  and  make  it  available." 
But,  aside  from  the  foregoing  view  of  the  case,  there  is 
another  which  is  conclusive  of  the  question.  The  assignee 
had  no  right  to  take  the  property  from  the  sheriff,  nor 
the  sheriff  to  deliver  it  to  him,  unless  it  was  done  under 
'H)ine  legal  process,  which  does  not  appear.  This  has  been 
nettled  by  the  Supreme  Court  of  the  United  States.    In  the 
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case  of  Marshall  v.  KnoXy  16  Wal.  551,  559,  the  court  said, 
in  speaking  of  the  case  then  before  it :  "Such  a  casd  is  sim- 
ilar to  that  of  an  execution,  in  reference  to  which  it  has 
properly  held  that  where  the  levy  is  made  before  the  com- 
mencementof  proceedings  in  bankruptcy,  the  possession 
of  the  oflScer  can  not  be  disturbed  by  the  assignee.  The 
latter,  in  such  case,  is  only  entitled  to  such  residue  as  may 
remain  in  the  sheriffs  hands  after  the  debt  for  which  the 

■ 

execution  issued  has  been  satisfied." 

The  case  is  one,  therefore,  in  which  it  was  the  duty  of 
the  sherift*  to  proceed  to  make  the  money  of  the  property 
levied  upon  :  instead  of  doing  which,  however,  he  surren- 
dered it  to  another  person  without  authority  of  law.  Un- 
der such  circumstances  the  levy  very  clearly  operated  as  a 
satisfaction  of  the  judgment;  and  it  was  not  a  lien  upon 
the  land  purchased  by  Goodwine  at  the  time  of  his  pur- 
chase. 

There  is  no  error  in  the  conclusions  of  law  stated  by  the 
court  below,  of  which  the  appellant  can  complain. 

The  appellee  has  assigned  some  cross  errors  which  it  will 
be  unnecessary  to  consider,  inasmuch  as  the  judgment  be- 
low in  his  favor  will  have  to  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 


•  m  • 
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KoRTOAGE. — Cbmplaini  for  Foreelosifre. — Copy  of  AehiotcUffffment  Unnecef' 
sary. — Recording  Itisirument — Defence. — In  an  aciion  by  the  mortgagee, 
against  the  mortgagor  and  a  subsequent  purchaser,  to  foreclose  a  mortgage 
on  real  estate,  the  comphtint  alleged  that  the  mortgage  had  been  duly 
executed  and  recorded,  sotting  out  a  copy  thereof  %vhich  did  not  show 
any  certificate  of  ackno'wledgment. 
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Beld.  on  demurrer,  that  the  acknowledgment  is  no  part  of  the  cause  of  ac- 
tion, and  a  copy  thereof  is  not  necessary,  and  that  the  reasonable  inference 
from  the  averments  of  the  complaint  is  that  the  mortgage  had  been  duly 
Hcknowledged. 

Hebi,  also,  that  the  want  of  an  acknowledgment  should,  in  such  case,  be  set 
up  affirmatively  as  a  defence. 

Same. — lUegaL  Loan  by  County  Commiasionera. —  UUra  Vires. — In  an  action 
by  a  board  of  county  commissioners,  upon  a  promissory  note,  and  to  fore- 
close a  mortgage  on  real  estate  given  to  secure  the  payment  of  the  note, 
both  executed  to  the  plaintiff,  the  mortgagor  answered,  alleging  that  the 
consideration  for  the  note  was  an  illegal,  unauthorized  loan  to  him,  by  the 
plaintiff,  of  a  sum  of  money  belonging  to  the  '* court-house  fund"  of  such 
countv. 

Held,  on  demurrer,  that  the  answer  is  insufficient. 

From  the  Daviess  Circuit  Court. 

J.  W.  Burton^  W.  J.  Mason  and  W.  D.  Bynum^  for  appel- 
lants. ^ 

NiBLACK,  J. — The  Board  of  County  Commissioners  of  the 
county  of  Daviess  brought  this  action  against  William  A. 
Sturgeon  and  William  J.  Mason,  to  foreclose  a  mortgage. 

The  complaint  stated,  that,  on  the  2l8t  day  of  Novem- 
ber, 1871,  the  defendant  Sturgeon,  by  his  promissory  note 
of  that  date,  a  copy  of  which  was  filed  with  the  complaint, 
promised  to  pay  the  plaintiff,  on  or  before  the  10th  day  of 
April,  1873,  the  sum  of  five  hundred  dollars,  without  re- 
lief from  vjiluaticm  laws,  and  with  nine  per  cent,  interest, 
payable  aniually  in  advance,  and  also  reasonable  attorney's 
fees  in  case  ol  suit  on  the  note ;  that  the  said  Sturgeon 
executed  a  mortgage  on  an  eighty-acre  tract  of  land  in 
Daviess  county,  particularly  describing  it,  to  secure  the 
payment  of  said  promissory  note,  a  copy  of  which  mort- 
gage was  also  filed  with  the  complaint ;  that  said  mort- 
gage was  filed  for  record  the  day  after  its  execution  and 
was  recorded  in  the  proper  record  in  the  recorder's  ofllice 
of  the  said  county  of  Daviess ;  that,  since  the  execution  of 
said  mortgage,  the  said  Sturgeon  had  sold  and  conveyed 
the  land  embraced  within  it  to  his  codefendant  Mason ; 
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and  that  said  note  remained  unpaid.  Wherefore  a  foreclo- 
sure of  the  mortgage  was  demanded. 

The  copy  of  the  mortgage  tiled  with  the  complaint  did 
not  have  anything  attached  to,  endorsed  upon  or  accom- 
panying it,  showing  that  the  mortgage  had  been  acknowl- 
edged before  it  was  recorded. 

The  defendants  demurred  separately  to  the  complaint, 
but  their  demurrers  were  severally  overruled. 

Mason  then  answered  in  general  denial,  and  Sturgeon  an- 
swered, admitting  the  execution  of  the  note,  but  averring  that 
the  consideration  for  which  the  note  and  mortgage  were  exe- 
cuted was  a  pretended  loan  to  him  by  said  board  of  commis- 
sioner, out  of  a  fund  known  as  *' the  court-house  fund,"  lev- 
ied and  collected  by  said  board  from  the  tax-payers  of  said 
county  of  Daviess,  for  the  special  purpose  of  erecting  a 
new  court-house  in  said  county ;  also  averring  that  said 
board  of  commissioners  acted  without  any  legal  authority 
as  a  corporation,  in  making  said  pretended  loan  and  in 
taking  said  note  and  mortgage.  Wherefore  he,  the  said 
Sturgeon,  was  not  liable  to  pay  said  not«  to  said  board 
of  commissioners,  but  was  liable,  if  at  all,  to  the  tax-pay- 
ers of  said  county. 

The  court  sustained  a  demurrer  to  this  separate  answer 
of  Sturgeon,  and,  he  declining  to  answer  further,  the 
complaint  was  taken  as  confessed  as  against  him.  The 
cause  being  submitted  to  the  court  for  trial,  the  court 
made  a  finding  in  favor  of  the  plaintiff,  for  the  amount 
of  the  note,  with  interest,  including  an  attorney's  fee,  and 
decreed  the  foreclosure  of  the  mortgage  and  a  sale  of  the 
mortgaged  premises  to  pay  the  amount  thus  found  due. 

The  appellants  contend,  that  the  complaint  was,  at  all 
events,  insufficient  as  against  Mason,  because  there  was  no 
averment  in  it,  or  memorandum  or  w^riting  attached  to,  en- 
dorsed upon  or  connected  with*  the  copy  of  the  mortgage, 
accompanying  it,  as  above  stated,  showing  that  the  niort- 
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gage  was  properly  acknowledged  before  it  was  recorded, 
and  uo  averment  charging  that  Mason  had  actual  no- 
tice of  the  existence  of  said  mortgage,  at  the  time  of  his 
purchase  of  the  mortgaged  premises^ 

It  is  true,  as  the  appellants  claim,  that,  if  the  mortgage 
was  not  properly  acknowledged  before  it  was  placed  on 
record,  the  record  of  it  was  not  constructive  notice  to  Ma- 
eon  of  the  mortgage  when  he  afterward  purchased  the 
mortgaged  premises.  But  we  are  of  the  opinion  that  the 
allegation  that  the  mortgage  was  recorded  in  the  proper 
office  fairly  carried  with  it  the  presumption  that  the  mort- 
gage was  properly  prepared  for  record  before  it  was  so 
recorded,  and  left  it  a  matter  to  be  set  up  in  defence, 
if  in  fact  the  mortgage  was  not  acknowledged  before  it 
was  so  placed  upon  record. 

The  filing  of  the  copy  of  the  mortgage  with  the  com- 
plaint, without  a  certificate  of  acknowledgment  attached 
to  it,  was  a  sufficient  compliance  with  section  78  of  the 
code  requiring  a  written  instrument  constituting  the  foun- 
dation of  the  action,  or  a  copy  of  it,  to  be  filed  with  the 
complaint. 

A  certificate  of  acknowledgment  attached  to  a  mortgage 
forms  no  part  of  the  mortgage  itself,  but  is  an  instrument 
separate  and  distinct  from  the  mortgage.  The  State  v.  Du- 
four,  63  Ind.  567. 

We  see  no  objection  to  the  sufficiency  of  the  complaint 
as  against  either  of  the  appellants. 

The  appellants  further  contend,  that  the  court  erred  in 
eostaining  the  demurrer  to  the  separate  answer  of  Stur- 
geon ;  that  the  boards  of  commissioners  of  the  several 
counties  are  tribunals  of  inferior  and  limited  jurisdiction, 
possessing  only  such  powers  as  are  conferred  upon  them 
by  law ;  that,  as  such  commissioners  are  not  expressly  au- 
thorized to  loan  the  money  belonging  to  their  respective 
counties,  a  loan  by  them  of  any  of  the  funds  of  their  coun- 
Vol.  LXV.— 20 


306  SUPREME  COURT  OF  INDIANA. 

Sturgeon  et  al.  v.  The  Board  of  Commissioners  of  Daviess  County. 

ties  is  necessarily  a  wrongful  and  unlawful  act  which 
could  not  constitute  a  valid  consideration  for  the  execution 
of  a  note  and  mortgage  for  the  repayment  of  such  loan ; 
that  the  acceptance  of  such  a  note  and  mortgage  by  the 
commissioners  is  ultra  vires ;  and  that,  hence,  no  action  could 
be  maintained  by  such  commissioners  upon  a  note  and 
mortgage  executed  for  the  repayment  of  a  loan  thus  un- 
lawfully made  by  them. 

It  is  unquestionably  true  that  the  boards  of  commis- 
sioners of  the  several  counties  are,  as  to  the  general  admin- 
istrative and  judicial  functions  possessed  by  them,  tribunals 
of  inferior  and  limited  jurisdiction,  and  only  authorized  to 
exercise  such  powers  as  are  expressly  or  impliedly  conferred 
upon  them  by  statute ;  but  they  are,  at  the  same  time,  cor- 
porations having  all  other  duties,  rights  and  powers  incident 
to  corporations,  not  inconsistent  with  the  law  of  their  crea- 
tion and  the  various  statutes  prescribing  their  duties.  Haag 
V.  The  Board  of  Commissioners  of  Vanderburgh  County,  60 
Ind.  511. 

In  Sedgwick  on  Statutory  and  Constitutional  Law,  p.  73, 
2d  edition,  it  is  said : 

'*  It  must  be  further  borne  in  mind,  that  the  invalidity  of 
contracts  made  in  violation  of  statutes,  is  subject  to  the 
equitable  exception,  that,  although  a  corporation,  in  making 
a  contract,  acts  in  disagreement  with  its  charter,  where  it 
is  a  simple  question  of  capacity  or  authority  to  contract, 
arising  either  on  a  question  of  regularity  of  organization  or 
of  power  conferred  by  the  charter,  a  party  who  has  had  the 
benefit  of  the  agreement  can  not  be  permitted,  in  an  action 
founded  on  it,  to  question  its  validity.  It  would  be  in  the 
highest  degree  inequitable  and  unjust  to  permit  the  defend- 
ant to  repudiate  a  contract,  the  fruits  of  which  he  retains. 
And  the  principle  of  this  exception  has  been  extended  to 
other  cases.  So,  a  person  who  has  borrowed  money  of  a 
savings  institution  upon  his  promissory  note,  secured  by  a 
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pledge  of  bank  stock,  is  not  entitled  to  an  injunction  to 
prevent  the  prosecution  of  the  note,  upon  the  ground  that 
the  sajnngs  bank  was  prohibited  by  its  charter  from  mak- 
ing loans  of  that  description. " 

The  case  of  The  Steam  Navigation  Company  v.  Weed^  17 
Barb.  378,  was  one  to  recover  money  loaned.  The  defence 
was,  that  the  corporation  had  no  power  to  loan  the  money; 
and  it  was  held  that  the  defendant  was  not  at  liberty  to 
avail  himself  of  the  defence.  The  court,  in  that  case,  drew 
a  distinction  between  the  violation  of  an  express  statute 
and  the  mere  want  of  power  to  make  the  contract  alleged 
to  be  unlawful ;  recognizing  the  law  to  be,  in  that  respect, 
as  above  laid  down  by  Sedgwick. 

These  authorities  are  well  sustained  by  the  cases  to 
which  they  refer,  and  are,  we  think,  fully  applicable  to, 
and  decisive  of,  the  question  now  before  us. 

It  is  to  the  corporate  powers  of  the  board  of  commis- 
sioners of  the  county  of  Daviess  to  which  we  have  to  give 
a  construction  in  this  case,  rather  than  to  their  adminis- 
trative or  judicial  powers.  The  State  Board  of  Agricul- 
ture V.  The  Citizens'  Street  jRaihcay  Co.^  47  Ind.  407,  and 
authorities  there  cited;  Halstead  v.  The  Board  of  Comm^rs 
of  Lake  County,  56  Ind.  863 ;  Baker  v.  The  Board  of 
Comm^rSy  etc.,  58  Ind.  497;  Driskill  v.  The  Board  of 
CommWs,  etc,  53  Ind.  582. 

We  are  very  clearly  of  the  opinion,  that  there  was  no 
error  in  the  decision  of  the  court  upon  the  demurrer  to 
Sturgeon's  separate  answer,  as  complained  of  by  the  ap- 
pellants. 

What  we  have  said  practically  disposes  of  all  the  ques- 
tions fairly  raised  upon  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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i'^  580         Practice.— -Afoeion  to  Strike  Out.^Record.-^BiU  €f  Ex€epiiona,—A  party 
"65^8061  complaining  of  a  ruling  sustaining  a  motion  to  strike  out  apart  of  aplead- 

jUO   348|  l^g  must,  if  he  would  present  any  question  thereon  to  the  Supreme  Court, 

1 149  3691  not  only  except  thereto  at  the  time,  but  also  make  the  motion,  ruling  and 

"^5  3Wi.  part  struck  out  parts  of  the  record  by  a  bill  of  exceptions. 

^  -rrt—  Same. — Harmless  Ruling  on  Demurrer, — Action  to  Recover  Real  Estate.— Am 

.  ^  ffi^  all  matters  of  defence  to  an  action  to  recover  possession  of  real  estate  are 

'^     ^^  admissible  in  evidence  under  the  general  denial,  the  sustaining  of  a  demur- 

rer to  a  special  paragraph  of  answer  is  harmless,  if  the  general  denial 
be  also  pleaded. 
Sake. — New  Trial. — Assignment  of  Error, — Change  of  Venue, — Instruction, 
— Error  in  refusing  a  change  of  venue,  or  an  instruction  asked,  is  cause 
for  a  new  trial,  and  can  not  be  presented  to  the  Supreme  Ck>urt,  by  an  in- 
dependent assignment  of  error. 
Same. — Bill  of  Exceptions. — The  truth  of  causes  alleged  as  grounds  for  a 
new  trial  must  be  made  to  appear  to  the  Supreme  Court  by  a  bill  of  ex- 
ceptions. 

From  the  Marshall  Circuit  Court. 

J.  S.  Bender  and  H.  CorbiVy  for  appellant. 
W.  B,  HesSj  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellees,  against  the 
appellant,  to  recover  the  possession  of  certain  real  estate, 
particularly  described,  in  Marshall  county,  Indiana,  with 
all  the  appurtenances  thereon  belonging,  "including  the 
steam  saw-mill  and  all  the  fixtures  and  appurtenances 
thereto  belonging,"  situate  thereon,  and  damages  for  be- 
ing kept  out  of  the  possession  thereof.  The  complaint 
consisted  of  a  single  paragraph,  and  was  in  the  usual  stat- 
utory form  in  such  cases. . 

The  appellant  answered  in  five  paragraphs,  and  filed  a 
cross  complaint  containing  two  paragraphs.  The  appellees 
moved  the  court,  in  writing,  to  strike  out  a  certain  part  of 
the  second  paragraph  of  the  cross  complaint,  which  motion 
was  sustained,  and  to  this  ruling  the  appellant  excepted. 
The  appellees  demurred  to  each  of  the  fourth   and  fifth 
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paragraphs  of  the  answer,  for  the  want  of  sufficient  facts 
therein  to  constitute  a  defence  to  their  action ;  which  de- 
murrers were  each  sustained  by  the  court,  and  the  appel- 
lant excepted  to  these  decisions.  To  the  second  and  third 
paragraphs  of  the  appellant's  answer  the  appellees  replied 
by  a  general  denial ;  and  they  also  answered,  by  a  general 
denial,  the  first  and  second  paragraphs  of  the  appellant's 
cross  complaint. 

On  the  appellant's  application, .  supported  by  affidavit,, 
the  venue  of  the  action  was  changed  to  the  Kosciusko  Cir- 
cuit Court,  such  change  to  be  perfected  within  thirty  days. 
This  change  of  venue  was  not  perfected  by  the  appellant ; 
and  afterward,  at  the  next  term  of  the  court  below,  the 
issues  joined  were  tried  by  a  jury,  and  a  verdict  was  re- 
turned, that  the  appellees  were  the  owners  and  entitled  to 
the  possession  of  the  real  estate  described  in  their  com- 
plaint, and  had  sustained  damages  by  the  detention  there- 
of in  the  sum  of  one  cent.  Afterward,  at  the  same  term, 
the  appellant,  having  paid  all  the  costs  in  the  case,  was 
granted  a  new  trial  thereof,  without  cause  shown,  under 
the  statute. 

At  the  next  term  of  the  court  the  appellant  again  moved 
the  court,  upon  his  affidavit  then  filed,  for  a  change  of 
venue  from  Marshall  county,  which  motion  was  overruled 
by  the  court,  and  to  this  ruling  he  excepted.  By  agree- 
ment, the  cause  was  then  tried  by  the  court  without  a  jury, 
and  a  finding  was  made  for  the  appellees,  as  prayed  for  in 
their  complaint,  and  assessing  their  damages  in  the  sum  of 
one  cent.  The  appellant's  motion  for  a  new  tnal  was  over- 
ruled by  the  court,  and  he  excepted  to  this  decision,  and 
judgment  was  then  rendered  by  the  court  upon  and  i  n  accord- 
ance with  its  finding,  to  which  judgment  the  appellant  ex- 
cepted and  appealed  therefrom  to  this  court. 

The  appellant  has  here  assigned,  as  errors,  the  following 
decisions  of  the  circuit  court : 
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1.  In  sustaining  the  appellees'  motion  to  strike  out  a 
certain  part  of  the  second  paragraph  of  the  appellant's 
cross  complaint ; 

2.  In  sustaining  the  appellees^  demurrers  to  the  fourth 
and  fifth  paragraphs  of  the  appellant's  answer ; 

•   3.    In  overruling  the  appellant's  motion  for  a  change  of 
venue  ; 

4.  In  requiring  the  appellant  to  try  this  case  in  Marshall 
county,  after  and  over  his  application  for  a  change  of 
venue  ; 

5.  Error  of  the  court  in  giving  a  certain  instruction ; 
and, 

6.  Error  of  the  court  in  overruling  his  motion  for  a 
new  trial. 

We  will  consider  and  decide  the  questions  arising  uuder 
these  alleged  errors,  in  the  order  of  their  assignment. 

1.  The  first  error  assigned  by  the  appellant,  the  deci- 
sion of  the  court  striking  out  a  certain  part  of  the  second 
paragraph  of  his  cross  complaint,  was  not  properly  saved 
in  the  record.  The  court  having  sustained  the  appellees' 
motion,  and  having  struck  out  a  part  of  the  second  para- 
graph of  the  cross  complaint,  it  is  very  certain,  we  think, 
that  the  matter  thus  struck  out  could  not  be  made  again  a 
part  of  the  pleading,  or  of  the  record,  except  by  a  bill  of 
exceptions.  It  has  been  settled  by  many  decisions  of  this 
court,  that,  where  a  pleading,  or  part  of  a  pleading,  has 
been  struck  out  on  motion,  the  party  complaining  of  such 
action,  who  may  wish  to  present  the  question  to  this  court, 
as  an  alleged  error,  mu.it  not  only  except  at  the  time  to 
the  decision  of  the  court,  but  he  must  make  the  pleading, 
or  part  of  a  pleading,  so  struck  out,  and  the  motion  to 
strike  out  and  the  decision  of  the  court  thereon,  parts  of 
the  record  of  the  cause,  in  and  by  a  proper  bill  of  excep- 
tions. Thomas  v.  Passage,  54  Ind.  106  ;  Broker  v.  Sc(Aey, 
56  Ind.  588 ;  Scotten  v.  Divilbiss,  60  Ind.  37  ;  and  The  School 
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Toion  of  Princeton  v.  Gebhart^  61  Ind.  187.  In  this  case, 
therefore,  the  tirst  alleged  error  was  not  so  saved  in  the 
record  as  to  present  any  question  for  our  decision. 

2.  The  appellant  has  assigned,  as  error,  the  decisions  of 
the  circuit  court  in  sustaining  the  appellees'  demurrers  to 
the  fourth  and  fifth  paragraphs  of  his  answer.  In  each  of 
these  paragraphs,  the  appellant  stated  special  or  affirmative 
matters,  by  way  of  defence  to  appellees'  action.  The  tirst  par- 
agraph of  the  appellant's  answer  contained  a  denial  of  each 
and  every  material  allegation  in  the  complaint.  Cinder  such 
9l  denial,  it  is  provided,  in  section  596  of  the  practice  act, 
that  "  the  defendant  shall  be  permitted  to  give  in  evidence 
every  defence  to  the  action  that  he  may  have,  either  legal 
or  equitable."    2  R.  S.  1876,  p.  252. 

If  it  were«conceded,  that  the  court  below  erred  in  this 
case,  in  sustaining  the  appellees'  demurrers  to  the  fourth 
and  fifth  paragraphs  of  the  appellant's  answer,  the  error 
would  have  been  harmless ;  for  it  is  clear,  that  all  the  evi- 
dence, admissible  under  either  of  the  said  paragraphs, 
would  have  been,  under  and  by  force  of  the  statutory  pro- 
vision above  quoted,  also  admissible  under  the  general 
denial  in  the  firet  paragraph  of  the  answer.  Strough  v. 
Gear,  48  Ind.  100 ;  Baker  v.  The  Arctic  Ditchers,  54  Ind. 
310;  Spath  v.  Hankins,  55  Ind.  155.  This  court  will 
not  reverse  a  judgment  for  a  harmless  error. 

8.  The  third  and  fourth  errors  assigned  by  the  appel- 
lant relate  to  the  same  matter,  and  may  be  properly  con- 
sidered together.  The  overruling  of  a  motion  for  a 
change  of  venue,  if  erroneous,  is  a  cause  for  a  new  trial, 
under  the  first  statutory  cause  for  a  new  trial ;  for  it  is  an 
irregularity  in  the  proceedings  of  the  court,  by  which  a 
party  is  prevented  from  having  a  fair  trial.  2  R.  S.  1876, 
p.  179,  sec.  852 ;  Horton  v.  Wilson,  25  Ind.  316  ;  Dawsonv. 
Coffman,  28  Ind.  220 ;  and  Wiley  v.  Barclay,  58  Ind.  577. 

As  independent  errors,  therefore,  the  third  and  fourth 
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alleged  errors  were  not  well  assigned ;  for,  a  cause  for  a 
new  trial,  merely,  can  not  be  assigned  as  error  in  tbis 
court.  Freeze  v.  DePuy^  57  l9d.  188,  and  Walls  v.  The 
Anderson^  etc.,  R.  JR.  Co.,  60  Ind.  56,  and  Buskirk  Practice, 
p.  126,  and  cases  cited. 

5.  The  fifth  error  assigned  by  the  appellant  was  the 
refusal  of  the  circuit  court  to  give  a  certain  instruction, 
as  requested  by  him.  This  alleged  error,  also,  was  merely 
a  cause  for  a  new  trial ;  and,  when  assigned  in  this  court 
as  an  independent  error,  it  presents  no  question  for  our  de- 
cision. We  need  not  cite  any  additional  authorities  in 
support  of  this,  ruling,  beyond  those  referred  to  in  our 
consideration  of  the  third  and  fourth  alleged  errors. 

6.  The  sixth  and  last  error  assigned  in  this  court  is 
the  overruling  of  the  appellant's  motion  for  a  new  trial. 
Neither  the  evidence  nor  any  ruling  or  decision  of  the 
court,  on  or  before  the  trial  of  the  cause,  was  made  part  of 
the  record  by  any  proper  bill  of  exceptions.  The  causes 
for  a  new  trial,  assigned  in  the  motion  therefor,  were 
therefore  the  naked  statements  of  the  appellant  of  cer- 
tain alleged  facts,  the  truth  whereof  ought  to  have  been, 
but  was  not,  established  and  supported  by  the  record.  In 
such  case,  where  the  record  fails  to  show  that  the  alleged 
causes  for  a  new  trial,  or  any  of  them,  are  true,  we  are 
bound  to  conclude,  that  the  court  did  not  err  in  overruling 
the  appellant's  motion  for  such  new  trial.  For  the  deci- 
sions and  rulings  of  the  circuit  court  must  and  will  be  pre- 
sumed to  be  right,  until  the  contrary  is  shown  by  the  rec- 
ord.    M)/ers  V.  Murphy,  60  Ind.  282. 

If  the  court  erred  in  any  manner,  on  the  trial  of  this 
cause,  to  the  prejudice  of  the  appellant,  the  error  has  not 
been  properly  saved,  and  can  not  be  made  available  in  this 
court,  for  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


MAY  TERM,  1879.  818 


65 
152 

313 
164 

^w 

05 
l&S 

&18 
90 

65 

156 

318 
636 

SchooDover  v.  Reed. 


SCHOONOVBR  V.   KeED.  ,£   3^3 

147    500 
147    515/ 

Peagtick. — Niine  Pro  Tune  Entry  of  Time  to  File  Bill  of  Exceptions,— Parol 
Endenec—PsiTol  evidenoe  alone  is  not  sufficient  to  authorize  a  nunc  pro 
time  entry,  after  the  expiration  of  the  term,  showing  that  time  was  granted 
in  term  time  for  the  filing  of  a  hill  of  exceptions. 

Same. — Docket  Entry. — To  authorize  such  an  entry  there  must  have  heen  a 
minute  on  some  docket  or  order  hook,  made  at  the  term,  showing  that  time 
was  duly  granted.  les    43^ 

SAUZ.^Siatement  of  Judge  in  Bill  of  Exceptions. — Record. — A  statement  hy 
the  judge,  in  a  hill  of  exceptions  signt^d  by  him  and  filed  after  the  expi- 
ration of  the  term,  that  time  for  the  filing  thereof  had  heen  granted,  is  not 
sufficient  to  authorize  such  entry,  and  such  hill  of  exceptious  forms  no  part 
of  the  record. 

From  the  Warren  Circuit  Court. 

J.  A.  SteiTiy  A.  0.  Behrriy  J.  Park  and  G.  0.  Behrriy  for 
appellant. 
J.  McCabCj  for  appellee. 

PsRKnis,  J. — ^Application,  in  the  Warren  Circuit  Court, 
for  a  nunc  pro  tunc  entry  in  the  record  of  a  cause.  Appli- 
cation refused.  Appeal  to  this  court.  The  facts  are  as  fol- 
lows :  The  cause  of  Schoonover  v.  Iteedy  which  is  numbered 
4,252  in  this  court,  was  tried  in  the  Warren  Circuit  Court, 
Indiana,  on  the  fifteenth  day  of  the  November  term,  1873, 
and  judgment  entered.  The  record  does  not  show  that 
any  time  was  given  in  which  to  file  a  bill  of  exceptions. 
Further  along  in  the  record  this  entry  appears  : 

"And  afterwards,  to  wit,  on  the  2d  day  of  February, 
1874,  said  defendant  filed  in  the  office  of  the  clerk  of  said 
court  his  bill  of  exceptions  herein,  which  reads, "  etc. 

The  bill  concludes  as  follows : 

"  Thereupon  the  plaintiff' remitted  two  hundred  dollars 
of  the  verdict,  and  then  the  court  overruled  the  defendant's 
motion  for  a  new  trial,  to  which  action  and  decision  of  the 
court  the  defendant  at  the  time  excepted,  and  the  court 
gave  sixty  days  to  file  a  bill  of  exceptions,  prays  an  appeal 
to  the  Supreme  Court,  which  is  granted ;  and  defendant 
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now  presents  his  bill  of  exceptions  within  the  time  allowed 
by  the  court  and  asks  that  the  same  be  signed  and  made 
part  of  the  record,  which  is  done  accordingly. 

"  Thos.  J.  Davidson." 

This  bill,  it  is  admitted,  was  signed  and  filed  after  the 
expiration  of  the  said  November  term  of  said  court ;  but  it  is 
claimed  that  leave  was  given  by  the  court  at  said  term  to 
file  said  bill  within  sixty  days  after  the  expiration  of  the 
term,  and  that  the  clerk  omitted  to  enter  the  grant  of  leave 
upon  the  record.  This  was  an  application  asking  that  the 
clerk  be  ordered  by  the  court  to  make  a  nunc  pro  tune  entry 
of  said  grant  of  leave;  and  the  question  is, could  the  court 
make  such  order  in  this  case,  upon  its  particular  facts  ?  It 
was  sought  to  be  made  upon  parol  evidence,  there  being  no 
memoranda  or  memorandum  upon  any  docket,  or  upon 
the  order  book,  of  said  court,  to  aid  or  guide  in  making  it 
And  the  question  is,  could  it  be  made  upon  such  evidence 
alone  ?  We  have  a  series  of  decisions  bearing  upon  the 
question,  to  which  we  turn  our  attention.  In  M' Manns  v. 
JRichardson,  8  Blackf.  100,  it  is  said : 

"  The  amendment  proposed  is,  that  the  judgment  be  so 
altered  as  to  be  against  M'Manus  alone.  We  think  the 
error  in  the  entry  of  the  judgment  is  shown  by  the  pro- 
ceedings previous  to  the  judgment,  to  be  a  clerical  one, 
and  that  it  is  therefore  amendable. "  Fite  v.  Doe^  1  Blackf. 
127,  and  King  v.  Anthony ^  2  Blackf.  181,  are  cited.  Perhaps 
the  above  can  not  properly  be  called  a  mtiic  'pro  tunc  entry, 
but  simply  an  amendment  of  a  clerical  error  in  the  record, 
by  what  appeared  in  another  part  of  the  record,  and  where 
no  ruling  of  the  court  had  been  omitted  to  be  entered  by 
the  clerk,  but  it  is  analogous.  See  Hamilton  v.  Burchy  28 
Ind.  233.     In  Wilson  v.  Vance^  55  Ind.  394,  it  is  said: 

"  The  office  of  a  nunc  pro  tunc  entry  is  to  make  a  record 
of  what  was  previously  done,  but  not  then  entered ;  not  to 
make  an  order,  now^  for  then,  but  to  enter,  now  for  then,  au 
order  previously  made. " 
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^unc  pro  tunc  entries  may  be  uecessary  while  the  pro- 
ceedings in  the  cause  are  in  fieri^  that  is,  before  they  have 
progressed  to  final  judgment ;  or  they  may  be  required  af- 
ter final  judgment  has  been  rendered,  and  the  term  at  which 
it  was  rendered  has  terminated.  As  to  the  former  class, 
see  3  Bl.  Com.  406.  As  to  the  latter  class,  they  may  be 
made  upon  evidence.  In  Jenkins  v.  Long,  23  Ind. 
460,  this  is  decided.  We  quote  from  the  opinion  in 
the  case : 

"2-  Was  any  evidence  admissible,  upon  the  hearing  of 
the  motion  "  (for  the  nunc  pro  tunc  entry),  "  outside  of  the 
judgment  sought  to  be  amended?  This  question  can  re- 
ceive only  an  affirmative  answer.  It  would  be  in  vain  to 
seek  relief  against  a  clerical  error,  unless  such  error  may 
be  shown  to  exist ;  and  the  instances  would  be  rare  indeed 
in  which  the  error  would  be  apparent  upon  the  face  of  the 
record  itself.  It  is  barely  possible  to  imagine  cases  in  which 
an  inspection  of  the  whole  record  would  show  that  a  cleri- 
cal error,  like  the  one  in  this  case,  had  been  committed. 
Xo  question  is  before  us,  in  this  instance,  as  to  the  kind  of 
evidence  which  would  be  sufficient  to  justify  an  amend- 
ment after  the  proceedings  have  ceased  to  be  in  Jieri,  and 
we  are,  therefore,  not  called  upon  to  discuss  that  subject." 

See  Boyd  v.  Blaisdelly  15  Ind.  78,  and  cases  cited.  In 
Makepeace  v.  Lukens,  27  Ind.  435,  it  is  decided,  in  a  very 
elaborate  opinion,  that  such  nunc  pro  tunc  entries  can  not 
be  made  upon  parol  evidence  alone ;  that  they  can  only  be 
made  "where  there  is  some  memorial  paper,  or  other  min- 
ute of  the  transactions  in  the  case,"  from  which  what 
occurred  can  be  ascertained.  In  Hamilton  v.  Burch,  28  Ind. 
233,  the  decision  in  Makepeace  v.  Lukens  is  approved. 

In  Viand  v.  Carter^  84  Ind.  844,  the  same  doctrine  is 
recoguized  as  the  law. 

See  Hebel  v.  Scott,  86  Ind.  226  ;  Latta  v.  Grijffithy 
57  Lid.  829 ;  Buckner  v.  The  State,  56  Ind.  208,  210 ; 
Long  V.   The  State,  56  Ind.  ]33. 
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In  some  courts  in  other  States,  such  entries  are  allowed 
simply  upon  parol  evidence.  But,  as  it  seems  to  be  the 
settled  laVv  of  this  State  that  a  nunc  pro  tunc  entry  of  an 
order  or  judgment  of  a  court  can  not  be  made  upon  such 
evidence  alone,  we  think  it  the  better  course  to  adhere  to 
the  law  as  thus  settled.  One  of  these  views  of  the  law, 
being  acted  upon,  may  cause  some  rulings  made  by  the 
court  to  be  lost.  The  other  may  cause  a  greater  number, 
that  were  never  made,  to  be  entered  of  record.  When 
we  look  at  the  manner  in  which,  under  the  statute,  the 
proceedings  of  our  courts  are  recorded  and  perpetuated, 
it  would  seem,  in  the  absence  of  gross  carelessness,  that 
mistakes  could  hardl}''  occur.  The  statute  makes  it  the 
duty  of  the  clerks  of  the  several  courts  to  "  procure,  at 
the  expense  of  the  county,  all  necessary  judges',  ap- 
pearance, bar,  judgment,  and  execution  dockets,  and 
final  record  books,"  etc.;  and  that  officer  is  bound  to 
make,  keep  and  preserve  the  records  of  the  proceedings 
of  the  courts.     2  R.  S.  1876,  p.  16,  sec.  8. 

The  practice  is,  for  the  court  to  have  a  bench  dock- 
et, and  the  clerk  a  minute  docket  and  an  order  book. 
The  court  makes  memoranda  of  its  proceedings  on 
its  docket ;  the  clerk  does  the  same  upon  his  minute  docket; 
and  the  proceedings  are  then  more  fully  entered  in  the  or- 
der book,  and  are  publicly  read  in  open  court,  in  the  pres- 
ence and  hearing  of  the  court,  its  officers,  the  parties, 
attorneys  and  bystanders  who  may  be  in  attendance.  It 
would  seem,  therefore,  that  the  rule,  that  some  memoran- 
dum or  note  of  an  order  claimed  to  have  been  made  by 
the  court  should  be  shown  upon  some  of  these  dockets, 
was  a  safe  and  not  an  unreasonable  one. 

What  we  have  said  answers  another  question  presented 
by  the  record,  but  not  pressed  in  this  case,  viz. :  Can  the 
judge  that  tries  a  cause,  in  the  record  of  which  no  entry 
of  leave  to  file  a  bill  of  exceptions  after  the  expiration  of 


MAY  TERM,  1879.  817 

PerklDs  V.  The  State. 

the  term  appears,  supply,  in  eftect,  such  entry,  by  stating 
in  the  bill  of  exceptions  made  after  the  term,  that  such 
leave  was  given  in  the  term  ?  It  answers  it  emphatically  in 
the  negative.  That  statement,  when  inserted  in  the  bill 
of  exceptions,  becomes  no  proper  part  of  such  bill. 

The  leave  given  at  the  trial  to  file  the  bill  of  exceptions 
after  the  term  is  simply  to  file  the  bill  after  the  term, 
which  might,  and  necessarily  would  be,  filed  without  such 
leave  in  the  term,  containing  neither  more  nor  less.  The 
grant  of  leave  therefore,  to  file  the  bill,  should  appear 
upon  the  record  made  at  the  time  of  the  grant ;  and,  where 
it  does  not  so  appear,  a  nunc  pro  tunc  entry  of  such  grant 
of  leave  can  only  be  made,  as  we  have  seen,  upon  compe- 
tent evidence  that  it  was  given  in  teiin  by  the  court,  and 
omitted  to  be  entered  of  record.  But  if  the  judge,  sixty 
or  any  other  number  of  days  after  the  expiration  of  the 
term,  can  insert,  of  his  own  volition,  a  binding  statement 
that  such  leave  was  given,  then  he  can,  in  eflTect,  supply 
nu7ic  pro  tunc  entries  after  the  proceeding.*  have  ceased  to 
be  in  fieri^  without  proof  of  any  kind,  which  we  have 
seen  he  can  not  do.  Sec  Robinson  v.  Johnson^  61  Ind. 
535 ;  Boyd  v.  Blaisdell^  supra. 

The  circuit  court  did  not  err  in  refusing  the  order  for  a 
nunc  pro  tunc  entry  in  this  case. 

The  judgment  is  afi&rmed,  with  costs. 
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\  66    317 
Crimiwal  Law.— Larrcny. — Robbery,  —  False  Pre  fences. —  Money  Paid  io      '^^ 
Avoid  Arrest  Threatened  by  One  Falsely  Perswiating  Offteer. — On  the  trial 
of  a  defendant  indicted  for  the  larceny  of  certain  bank-bills,  the  evidence  on  • 

behalf  of  the  Stnte  established,  substantially,  that  the  defendant  had  falsely 
represented  to  the  prosecuting  witness  and  another,  that  he  was  an  ofScer 
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having  a  warrant  for  the  arrest  of  the  latter  on  a  charge  of  passing  coun- 
terfeit money  ;  and  that,  to  avoid  threatened  arrest  and  imprisonment,  the 
prosecuting  witness  voluntarily,  as  the  surety,  and  at  the  request,  of  the  al- 
leged criminal,  and  on  his  promise  to  repay,  executed  a  promissory  note, 
and  paid  the  hank-hills  in  question,  to  the  defendant. 
Heldy  that,  though  the  facts  may  constitute  the  crime  of  obtaining  money, 
etc.,  on  false  pretences,  the  defendant  is  not  guilty  of  either  larceny  or 
robbery. 

From  the  Clinton  Circuit  Conrt. 

A.  E.  Paige  J  S.  0.  Bayless  and  J.  U,  Gorman^  for  appel- 
lant. 

T.  W.  Woollen^  Attorney  General,  and  W.  R.  Moore^ 
Prosecuting  Attorney,  for  the  State. 

WoRDEN,  C.  J. — The  appellant,  Thomas  Perkins,  and  one 
Lewis  C.  Baum,  were  jointly  indicted  in  the  court  below, 
for  the  larceny  of  two  bank-notes  of  the  denominations  and 
values,  respectively,  of  five  and  ten  dollars,  the  property  of 
Joseph  Mink. 

The  appellant  was  awarded  a  separate  trial,  upon  which 
he  was  convicted  and  sentenced  to  imprisonment  in  the 
state-prison  for  the  term  of  two  years,  a  new  trial  having 
been  denied  him. 

The  case  is  before  us  on  the  evidence,  from  which  it  ap- 
pears that  the  following  is  the  substance  of  the  case  made 
by  the  State  against  the  appellant : 

Charles  and  Joseph  Mink  are  brothers,  living  some  seven 
miles  apart,  in  Clinton  county.  It  is  to  be  inferred,  that,  on 
the  12th  of  November,  1878,  Joseph  Mink  was  in  the  town 
of  Frankfort.  On  the  13th  of  November,  1878,  the  appel- 
lant and  Baum  drove  to  the  residence  of  Charles,  and  the 
appellant  went  to  the  field  where  Charles  was  at  work, 
leaving  Baum  sitting  in  the  buggy.  The  appellant  told 
Charles  that  his  name  was  Johnson,  and  that  he  had  a  writ 
or  warrant  for  his  (Charles')  arrest  for  passing  a  counterfeit 
half-dollar  at  Frankfort,  on  the  day  before.  Charles  having 
said  that  he  had  not  been  away  from  home  for  two  weeks,  the 
appellant  said  that  he,  Charles,  was  not  the  man  they  want- 
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ed,  and  asked  him  if  he  had  any  brothers.  Charles  told 
him  that  he  had  a  brother  Joseph,  and  where  he  lived.  The 
appellant  said  that  Joseph  had  passed  counterfeit  money 
the  day  before,  at  Frankfort ;  and  that  he,  the  appellant, 
was  going  to  arrest  him  for  it.  He  asked  Charles  if 
he  wonld  become  bail  for  Joseph  to  keep  him  from  go- 
ing to  jail  if  the  appellant  arrested  him.  Charles  said 
that  he  would.  The  appellant  and  Baum  then  started 
away,  and  went  to  the  residence  of  Joseph  Mink,  where 
they  found  him  at  work  in  his  field.  The  appellant  told 
Joseph  that  he  was  an  officer,  and  had  a  warrant  to  arrest 
him  for  passing  counterfeit  money  at  Frankfort,  on  the  day 
before.  Joseph  said  he  had  no  money  to  go  to  Frankfort 
and  settle  it  with.  Appellant  said  he  could  settle  it  there, 
if  he  had  any  money.  Joseph  said  he  had  no  money.  Ap- 
pellant said  Joseph  could  go  with  him  to  his  brother  Charles, 
who  had  money.  Accordingly  the  three  started  in  the 
buggy  and  went  to  Charles.'  Upon  arriving  at  Charles,' 
the  appellant  and  Baum  said  that  if  they  would  make  up 
$40  in  money  and  a  note  for  $75  with  good  security,  that 
would  settle  it.  Baum  said  that  Perkins  was  an  officer  and 
conld  settle  any  thing  in  the  United  States.  Perkins  said 
that  any  arrangement  Joseph  could  make  with  Baum  would 
be  all  right.  After  talking  awhile,  it  was  finally  agreed 
that  Joseph  should  pay  to  the  appellant  fifteen  dollars  in 
money,  and  that  he  and  Charles  should  execute  to  him  a 
note  for  seventy -five  dollars,  to  settle  the  matter.  This  was 
accordingly  done.  The  note  was  executed  and  the  money 
paid.  Joseph  did  not  have  the  money,  but  Charles  paid  it 
to  the  appellant  for  him,  to  be  afterward  repaid  by  Joseph 
to  Charles.  The  money  was  paid,  and  the  note  given,  in 
order  to  prevent  the  arrest  of  Joseph  and  his  being  sent  to 
jail.    The  money  paid  was  a  five  and  a  ten  dollar  bill. 

There  was  no  pretence  that  the  supposed  counterfeit 
money  had  been  passed  to  either  the  appellant  or  Baum ; 
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but  that  the  appellant  was  an  officer  having  a  warrant  for 
the  arrest  of  Joseph  for  passing  the  counterfeit  money. 
Neither  before  nor  at  the  time  the  money  was  paid  and 
the  note  given,  was  there  any  menace  or  pei'sonal  violence 
attempted,  oftered  or  threatened  upon  either  of  the  Minks, 
by  either  the  appellant  or  Baum.  The  only  threat  that 
was  made  was  that  they  would  take  Joseph  to  jail,  and 
that  he  would  go  to  the  penitentiary  unless  the  matter  was 
fixed  up.  Neither  of  the  Minks  was  afraid,  except  that 
Joseph  would  be  taken  off  and  put  in  jail.  The  money 
was  paid  and  the  note  given  voluntarily,  for  the  purpose 
of  vesting  the  right  and  title  thereto  in  the  appellant,  in 
order  to  secure  to  Joseph  immunity  from  arrest  and  im- 
prisonment. The  money  was  paid,  and  the  note  given, 
without  any  expectation  that  either  would  be  returned. 

These  are  the  material  facts,  stated  as  strongly  in  favor 
of  the  State  as  the  evidence  will  warrant. 

The  question  arises  whether  larceny  can  be  predicated 
of  the  facts  above  stated.  We  are  of  opinion  that  it 
can  not.  It  is  clear,  we  think,  that  no  robbery  was  perpe- 
trated, in  which  might  be  included  the  crime  of  larceny. 

The  case  is  much  like  the  one  noticed  in  Bicknell  Crira. 
Prac,  p.  320,  as  follows  :  "  Where  a  party  was  threatened, 
at  a  mock  auction,  to  be  sent  to  prison  unless  she  would 
pay  for  an  article  knocked  down  to  her,  but  for  which  she 
had  not  bid,  and  a  pretended  constable  was  called  in,  who 
told  her  she  must  go  with  him  or  give  him  a  shilling,  and 
she  gave  him  the  shilling,  not  from  any  apprehension  of 
personal  danger,  but  for  fear  of  being  taken  to  prison — 
the  court  held  that  this  was  not  robbery,  but  extortion 
by  duress.     2  East's  P.  C.  782." 

It  is  doubtless  true  in  many  cases,  that,  where  a  party 
obtains  possession  of  property  from  the  owner,  with  his 
consent,  by  a  fraudulent  trick  or  device,  with  the  felonious 
intent  to  deprive  the  owner  thereof,  he  may  be  guilty  of 
larceny.     Huber  v.  The  State,  57  Ind.  341. 
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But,  BO  far  aa  we  are  advised,  this  has  never  been  held 
to  be  the  case  where  the  owner  voluntarily  parts  with  the 
possession,  for  the  purpose  and  with  the  intention  of  part- 
ing with  the  title,  without  anj  expectation  of  its  being  re- 
turned, though  he  may  have  been  induced  thereto  by  the 
fraud  of  the  person  to  whom  the  possession  and  title  have 
been  transferred.  Welsh  v.  The  People^  17  111.  339  ;  Stinson 
V.  The  People^  43  111.  397;  Commonwealth  v.  Wilde,  5 
Gray,  83. 

If  the  appellant  is  guilty  of  any  oftence,  assuming  that 
he  was  not  an  oflScer  and  had  no  warrant  for  the  arrest  of 
Joseph  Mink,  and  it  would  seem  that  he  may  be,  it  is  that 
of  obtaining  the  money  and  note  by  jmeans  of  the  false  pre- 
tence that  he  was  such  officer  and  had  such  warrant.  2 
R.  S.  1876,  p.  436,  sec.  27.  But,  on  the  facts  shown,  he  is 
not  guilty  of  larceny.  WilliaTns  v.  The  State,  49  Ind.  367  ; 
Jones  V.  The  State,  59  Ind.  229. 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded. 

The  clerk  will  give  notice  for  a  return  of  the  prisoner  to 
abide  the  order  of  the  court  below. 


OsBORN  V.  Storms. 

Supreme  CojTRT.—  Waiver  of  Error  AsngnetL^An  assignment  of  error  in      ;i39_5aj 
tlie  Supreme  Ck>art  is  waived  by  the  failure  of  the  party  assigning  it  to 
discuss  it  in  his  brief. 

Continuance. — Absent  WiineM. — Diligence. — A  motion  for  a  continuance 
on  account  of  an  absent  witness,  which  affirmatively  shows  that  the  appli- 
cant has  not  used  due  diligence  to  obtain  the  attendance  of  the  witness, 
should  be  overruled. 

BsAL  GsTATie,  Action  to  "Rttcoyt.TL—Imprmementt.— Special  Denial  cf. — 

Vol.  LXV.— 21 
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Demurrer, — In  an  action  to  recover  posaession  of  real  estate,  wherein  the 
defendant  answered  claiming  an  allowance  for  improvements,  the  plaintiff 
replied  by  general  denial,  and  also  by  a  special  paragraph  averring  **  that 
the  defendant  never  made  the  improvements  "  alleged  "  while  he  was  in 
possession  *  aa  owner,  after  he  had  executed  the  mortgage  under  which, 
upon  a  sale  on  foreclosure,  the  plaintiff  claims  title  and  in  no  other  way,"  etc. 

Jfeldj  that  such  special  paragraph  is  a  special  denial,  and  not  open  to 
demurrer. 

Same. — Evidence. — Transeripi  of  Decree  of  Foreclosure. — Returyi  Day. — A 
transcript  of  such  decree  of  foreclosure  and  order  of  sale  is  competent 
evidence  in  such  case,  though  no  return  day  be  specified  therein,  as  by 
law  that  day  is  fixed  by  the  day  the  transcript  goes  into  the  sheriff's  hands. 

Same. — Improvements  After  Sale. — The  defendant  in  such  case  can  not  give 
evidence  of  improvements  made  by  him  subsequent  to  the  sale  of  the  real 
estate  by  the  sheriff. 

Same.— /mproD«?i«n<  by  Directum  of  Plaintiff*  s  Attorney.-^Ageney.-^Redemp' 
tion. — Evidence  that  such  improvements  were  made  at  the  request  of  the 
plaintiff's  attorney,  in  consideration  of  an  extension  of  the  time  of  re- 
demption, is  incompetent,  unless  accompanied  by  direct  proof  that  the 
attorney  had  authority  to  make  such  request. 

^AME.— Judgment  can  not  be  Attack  d  Cdlaterally. — Such  decree  can  not  be 
attacked  collaterally  by  evidence  that  the  plaintiff  in  the  foreclosure  suit 
was  not  the  owner  of  the  note  and  mortgage  sued  on  by  him. 

From  the  Clinton  Circuit  Court. 

J.  C  Suitj  M.  Jones  and  J,  L.  Miller^  for  appellant. 
J.  M,  Larue,  F.  B,  Everett  and  C.  E,  Lakej  for  appellee. 

BiDDLE,  J. — Complaint  to  recover  the  posBession  of  real 
estate. 

The  suit  was  commenced  in  the  superior  court  of  Tippe- 
canoe county,  and  came  by  way  of  change  of  venue  to  the 
Olinton  Circuit  Court.     Answer: 

1.  General  denial ; 

2.  That  the  defendant  had  made  permanent  improve- 
ments on  the  land,  which  he  offers  to  set  off  against  the 
<lamage8. 

Reply  to  second  paragraph  of  answer : 

1.  General  denial ; 

2.  "  That  the  defendant  never  made  the  improvements 
set  up  in  the  said  paragraph,  while  he  was  in  possession  of 
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said  premises  as  owner  thereof,  after  he  had  executed  the 
mortgage  under  which,  upon  a  sale  on  foreclosure,  the  plain- 
till'  claims  title,  and  in  no  other  way.     Wherefore,''  etc. 

A  demurrer  alleging  a  want  of  facts  was  overruled  to 
the  second  paragraph  of  reply,  and  exceptions  reserved. 

Trial  by  jury  ;  verdict  for  the  appellee,  that  he  is  owner 
of  the  land,  and  that  he  recover  two  hundred  dollars  dam- 
ages for  its  detention. 

Hy  a  motion  for  a  new  trial,  overruled,  and  exceptions, 
the  appellant  presents  the  following  questions  for  our 
decision  : 

1.  That  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  reply  to  the  second  paragraph  of 
answer. 

We  think  not.  The  paragraph  is  nothing  more  than  a 
special  denial,  and  is  not  open  to  demurrer. 

2.  That  the  Tippecanoe  Superior  Court  erred  in  refus- 
ing to  tax  certain  costs  against  the  appellee,  as  no  damage 
was  recovered  on  said  trial. 

The  appellant  has  not  debated  this  point  in  his  brief;  it 
must  therefore  be  held  as  waived. 

3.  Overruling  appellant's  motion  to  continue  the  cause, 
founded  upon  affidavit. 

The  term  of  court  at  which  the  trial  was  had  com- 
menced on  the  12th  day  of  March,  1877.  The  trial 
was  commenced  on  the  3d  day  of  April,  1877,  upon  which 
day  the  affidavit  wajs  filed,  stating  that  the  witness,  whose 
testimony  was  sought,  resided  in  an  adjoining  county,  and 
that  he  had  been  subpoenaed  on  the  2d  day  of  April — 
the  day  previous.  This  shows  a  lack  of  diligence.  There 
is  no  intervening  day  between  the  service  of  the  subpoBna 
and  the  day  of  trial,  and  no  excuse  shown  for  not  having 
had  service  sooner. 

4.  Overruling  the  objection  of  the  appellant  to  the  in- 
troduction of  the  transcript  of  a  judgment  of  the  Tippe- 
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canoe  Circuit  Court,  because  the  seal  of  the  court  was  not 
affixed  to  it. 

Two  very  substantial  grounds  uphold  the  court's  ruling 
on  this  question.  No  such  objection  was  made  to  the  in- 
troduction of  the  transcript  at  the  trial,  and  the  bill  of 
exceptions  shows  that  it  had  a  seal. 

5.  Error  in  admitting  as  evidence  a  transcript  of  ajudg- 
ment  of  the  appellee  against  the  appellant. 

This  is  the  decree  of  the  foreclosure  of  a  mortgage  and 
sale,  under  which  the  appellee  claims  title.  The  objections 
made  to  it  were,  that  it  did  not  issue  in  the  name  of  the 
State,  was  not  directed  to  the  sheriff,  that  there  was  no 
command  to  execute  it,  and  it*had  no  return  day,  but  was 
simply  a  copy  of  the  judgment  and  decree. 

It  did  issue  in  the  name  of  the  State ;  the  law  directed 
it  to  the  sheriff,  and  commanded  him,  as  also  did  the  words 
in  the  decree,  to  execute  it ;  it  needed  no  return  day,  that 
is  fixed  by  the  day  it  comes  to  hand  to  be  executed  ;  and 
it  was  simply  the  transcript  of  the  judgment  of  foreclosure 
of  a  mortgage  and  decree  of  the  sale  of  the  mortgaged 
premises,  which,  by  the  statute  and  numerous  decisions  of 
this  court,  is  the  proper  authority  in  such  cases  upon  which 
the  sheriff*  makes  the  sale.  The  court  did  not  err  upon 
this  question. 

6.  Error  in  admitting  as  evidence  two  deeds  executed 
by  the  sheriff  under  the  above  decrees.  The  objections 
made  to  them  were,  that  they  were  "  improper,  immaterial 
and  irrelevant "  evidence.  It  seems  to  us  that  they  were 
proper,  material  and  relevant,  and  the  appellant  has  shown 
U8  no  objection  to  the  contrary. 

7.  The  appellant  offered  to  prove  that  he  "  had  made 
permanent  and  lasting  improvements  on  the  lands  in  ques- 
tion, subsequent  to  the  17th  day  of  January,  1873,  the  date 
of  the  sheriffs  sale  to  appellee,  and  before  the  7th  day  of 
April,  1876,  the  time  of  the  commencement  of  this  action, 
to  the  amount  in  value  of  thirteen  hundred  dollars." 
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This  evidence  was  properly  rejected.  The  appellant 
could  not  make  improvements  on  the  land  after  he  knew 
that  he  had  no  title,  and  knew  that  the  appellee  had  'title, 
and  then  plead  them  a«  a  set-off*  against  damages  for  de- 
taining the  possession  of  the  land  without  title,  nor  could 
he  give  them  in  evidence  at  the  trial. 

8.  The  appellant  offered  to  prove  that  the  judgment 
plaintiff'  in  the  decree,  given  in  evidence,  was  not  the  own- 
er of  the  note  and  mortgage  upon  which  it  is  founded. 

This  evidence  was  properly  rejected.  The  appellant  has 
not  shown  us  upon  w^hat  ground  he  expected  to  attack  a 
record  in  this  collateral  way,  and  we  know  of  no  such 
doctrine,  but  quite  to  the  contrary,  namely,  that  a  record, 
good  upon  its  face,  can  not  be  attacked  collaterally. 

9.  The  appellant  proposed  to  prove  that  he  offered  to 
make  the  improvements  on  the  lands  by  the  agreement 
of  the  appellee's  attorney,  upon  the  condition  that  he  should 
have  one  year  further  time  to  redeem  the  lands,  and  that 
the  appellee  knew  the  improvements  were  being  made. 

This  evidence  was  properly  rejected.  There  was  no  evi- 
dence introduced,  or  offered,  tending  to  show  any  such  au- 
thority in  the  appellee's  attorney.  The  relation  of  attorney 
and  client  would  not  confer  any  such  authority.  Besides, 
the  evidence  shows  very  clearly  that  the  appellant  had  the 
land  more  than  a  year  after  the  appellee  acquired  title.  The 
fact  that  the  appellee  knew  that  the  appellant  was  making 
improvements  on  the  land  at  the  time  he  held  it  by  color 
of  title,  would  in  no  wise  bind  the  appellee  to  pay  for  them. 

10.  The  appellant  complains  of  the  first,  second,  third, 
fifth,  seventh  and  ninth  instructions  given  by  the  court  to 
the  jury. 

As  those  instructions  are  in  harmony  with  the  above 
rulings,  and  as  we  believe  we  are  right  in  them,  thei  court 
was  right  in  giving  the  instructions.  For  these  reasons  we 
do  not  set  them  out  at  length. 
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11.  The  court  refused  to  give  a  series  of  instructions 
asked  by  the  appellant. 

As  these  instructions  are  all  based  on  the  views  sought 
to  be  maintained  by  the  appellant  as  above  claimed,  and  as 
we  have  held  these  views  to  be  unsound,  it  follows  that  the 
court  did  not  err  in  refusing  to  give  the  instructions. 

12.  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

The  ground  of  this  objection  taken  by  appellant  is,  that 
the  decree  upon  which  the  land  was  sold  was  insufficient 
to  authorize  the  sale.  We  have  already  held  this  decree 
good,  and  need  not  therefore  notice  the  question  further. 

13.  That  the  verdict  is  contrary  to  law. 

The  ground  of  this  objection  is,  that  the  sheriff's  return 
of  the  sale  of  the  land  upon  the  decree  is  not  sufficient  to 
uphold  the  title.  We  have  already  held  the  return  good, 
and  are  not  called  upon  to  decide  the  question  again. 

We  have  thus  decided  the  numerous  questions  presented 
by  the  appellant.  They  are  so  manifestly  without  sufficient 
ground  to  rest  upon,  that  we  do  not  cite  the  statutes  nor  for- 
mer decisions  of  this  court,  in  support  of  the  present  opin- 
ion— especially  as  the  appellant  has  not  cited  a  single  au- 
thority in  support  of  his  views. 

The  judgment  is  affirmed  at  the  costs  of  the  appellant, 
with  ten  per  cent,  damages. 


1 147    500 

fes  32M  Nye,  Assignee,  v.  Lewis  et  al. 

Il43    183 

Bill  or  Exceptions. — Time  of  Filing. — Leave,  of  Record,  to  File, — A  mo- 
tion for  a  new  trial,  filed  at  the  term  at  which  trial  wa8  had,  was  overniled 
at  the  next  term;  but,  though  no  time  had  been  granted  for  filing  a  bill 
of  exceptions,  the  court,  at  a  subsequent  term,  signed  a  bill  of  exceptions, 
then  filed,  which  stated  that  time  had  been  given  for  the  filing  thereof. 

Heldf  that  the  bill  of  exceptions  constitutes  no  part  of  the  record. 
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From  the  Marion  Circuit  Court. 

J.  T.  Dye  and  A,  C-  Harris,  for  appellant. 
B.  Harrison^  C.  C.  Hints  and  W.  H.  H.  Miller,  for  ap- 
pellees. 

Perkins,  J. — ITiis  cause  was  tried  at  the  September 
term,  1870,  the  trial  resulting  in  a  verdict  for  the  defend- 
ants below,  the  appellees  in  this  court.  A  motion  for  a  new 
trial  was  filed  at  said  term.  The  motion  was  not  acted 
upon  till  the  February  term,  1871.  when  it  was  overruled. 
A  bill  of  exceptions  was  not  filed  at  that  term,  and  the 
record  shows  no  grant  of  leave  to  file  one  after  the  term. 

But  it  appears  that  afterward,  at  the  June  term  of  said 
court,  1871,  the  plkintiff  filed  his  bill  of  exceptions,  which 
was  signed  on  the  day  on  which  it  was  filed.  The  follow- 
ing is  the  concluding  paragraph  of  the  bill : 

"And  the  court  having  considered  said  affidavits 
and  motion  (for  a  new  trial),  overruled  said  motion,  to 
which  ruling  the  plaintiff  then  and  there  excepted,  and 
120  days  were  given  to  file  his  bill  of  exceptions.  And 
now,  within  said  time,  plaintiff  files  this  his  bill  of  ex- 
ceptions, which  is  examined  and  approved  by  the  court,  as 
full,  true  and  correct,  and  is  now  signed  and  made  part  of 
the  record. 

"June  2Sd,  1871.  John  S.  Tarkington, 

"Judge  Marion  C.  C.  Court.'* 

Final  judgment  was  not  rendered  in  the  cause  till  a  later 
day. 

The  first  question  for  decision  in  the  cause  is,  whether 
the  above  mentioned  bill  of  exceptions  is  in  the  record.  At 
common  law  the  bill  could  have  been  signed  and  filed  only 
at  the  term  at  which  the  cause  was  tried.  3  Bl.  Com.  372.  It 
is  enacted  in  the  code,  that  "  time  may  be  given  to  reduce 
the  exception  to  writing,  but  not  beyond  the  term,  unless 
by  special  leave  of  the  court."  2  R.  8.  1876,  p.  176,  sec.  343. 

This  "  special  leave  "  must  be  shown   by  the  record  of 
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the  court  to  have  been  granted,  and  where  it  is  not  so 
shown  it  will  not  be  presumed,  in  any  case,  to  have  been 
granted,  but  the  contrary.  And,  where  the  record  fails  to 
show  the  grant  of  such  special  leave,  the  judge  has  no  ju- 
risdiction or  power  to  sign  a  bill  after  the  expiration  of  the 
term.  This  right  to  file  a  bill  of  exceptions,  after  the 
term  has  expired,  is  purely  statutory,  and  must  be  exer- 
cised within  and  according  to  the  statute.  See  Rinehart 
V.  Boioen,  44  Ind.  853  ;  Greenup  v.  Crooks,  50  Ind.  410. 

The  decisions  of  this  court  are  not  entirely  uniform  on 
this  subject.  But  there  ought  to  be  a  uniform  rule  upon 
this  question  of  practice.  And  such  uniformity  may  be 
obtained  by  an  adherence  to  the  provisions  of  the  statute. 
See  Buskirk  Prac,  p.  144,  et  seq. 

It  is  manifest  to  our  minds  that  the  Legislature  never 
contemplated  that  the  court  or  judge  should  assume  to  in- 
sert in  the  bill  of  exceptions,  where  it  is  signed  after  the 
term,  that  leave  was  given  at  the  term  to  file  the  same  af- 
ter the  term  ;  because  the  statute  does  not  require  that  the 
party  preparing  the  bill  of  exceptions  shall  submit  it,  be- 
fore it  is  signed  by  the  judge,  to  the  opposite  party.  Bob- 
inson  v.  Johnsoriy  61  Ind.  535  ;  2  R.  S.  1876,  p.  177,  sec. 
346  It  would  open  the  door  to  enormous  abuse,  therefore, 
if  the  judge  should  be  allowed  to  insert  in  bills  of  excep- 
tions statements  that  are  not  legitimate  and  proper  parts  of 
such  bills,  and  thereby  bind  parties  by  such  arbitrary  and 
extra-judicial  statements.  See  Schoonover  v.  Reedj  aniCy 
p.  313. 

The  bill  of  exceptions  is  not  in  the  record,  as  a  proper 
part  thereof  In  the  absence  of  a  bill  of  exceptions,  we  are 
unable  to  say  the  court  erred  in  its  ruling  on  the  motion 
for  a  new  trial. 

The  judgment  is  afiirmed,  with  costs. 
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Hbndrix  bt  al.  V.  Hendrix,  Executor. 

DiCEDKNTB*  Estates.— i4e<t(m  by  Executor  on  Promissojy  Note, — SeUCfffl — 
— Rents  of  TestaUyr's  Real  Estate. — Thrt  of  Executor. — In  an  action  by  an 
executor,  on  a  promissory  note  executed  to  him,  as  such,  for  property  be- 
longing to  the  estate  and  sold  by  him  to  the  defendant,  the  latter  answered 
by  way  of  set-off,  seeking  to  charge  the  plaintiff,  as  executor,  for  rents 
accruing  to  the  defendant  since  the  executor  s  appointment,  fVbm  real 
estate  of  which  the  testator  died  seized,  collected  by  the  executor  and 
used  for  the  benefit  of  the  estate,  which  was  solvent. 

Beldf  on  demurrer,  that  the  answer  is  insufficient. 

Held,  also,  that  the  executor  indiyidually,  but  not  the  estate,  is  liable  for  such 
rents. 

Same. —  When  Executor  May  Receive  Rents. — An  executor,  as  such,  has  no 
right  to  take  possession  of  his  testator's  real  estate,  or  to  receive  the  rents 
thereof,  unless  authorized  so  to  do  by  the  will,  or  in  the  absence  of  any 
heir  or  devisee  on  the  death  of  the  tf'stator. 

From  the  Clav  Circuit  Court. 

8.  W.  Curtis  and Holliday,  for  appellants. 

J.  M.  ComptoTiy  G.  A.  Knight  and  C.  H.  Knighty  for  ap- 
pellee. 

NiBLACK,  J. — The  complaint  in  this  case  was  by  Eli  Hen- 
drix, executor  of  the  last  will  of  John  Hendrix,  Senior,  de- 
ceased, against  Joanna  Hendrix  and  Frank  W.  Armstrong, 
upon  a  promissory  note  as  follows : 

"$156.25.  Brazil,  Ind.,  October  29th,  1875. 

*'  Nine  months  after  date  we  promise  to  pay  to  th^  or- 
der of  Eli  Hendrix,  executor,  one  hundred  and  tifty-six 
lYj  dollars,  value  received,  without  any  relief  from  valua- 
tion and  appraisement  laws  of  the  State  of  Indiana,  with 
interest  at  7  per  cent,  per  annum  from  date,  and  ten  per 
cent,  after  maturity  until  paid.    Joanna  Hendrix, 

"  Frank  W.  Armstrong." 

A  demurrer  to  the  complaint  was  overruled,  but  the  al- 
leged insufficiency  of  the  complaint  is*  not  insisted  upon  in 
this  court. 

The  defendants  answered  in  two  paragrapLs  : 

1.    Payment  before  the  commencement  of  the  suit ; 
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2.     "  And  for  further  answer  in  this  behalf  the  defend- 
ant Joanna  says,  that  she  is  the  principal  in  said  note,  and 
her  codefendant  is  surety  on  the  same,  which  fact  was  well 
known  to  the  plaintiff  when   he  took  the  note;  that  the 
plaintiff,  in  his  capacity  as  executor  of  the  estate  of  John 
Hendrix,  Sr.,  deceased,  was,  before  the   beginning  of  this 
suit,  and  still  is,  indebted  to  defendant  Joanna  Hendrix  in 
the  sum  of  six  hundred  dollars,  for  money  and  produce  had 
and  received  by  him  from  said  defendant  to  the  use  of  said 
estate,  and  that  said  estate  is  and  was  perfectly  solvent,  a 
bill  of  particulars  of  which  is  filed  herewith   and  made  a 
part  hereof;  that  the  said  Eli,  as  such  executor,  received,  and 
receipted  the  parties  therefor,  and   placed  said  moneys  so 
collected,  and  the  proceeds  of  said  corn,  wheat  and  oats,  in 
the  funds  belonging  to  the  estate  of  said  John,  deceased,  and 
paid  the  same  out  on  the  debts  of  the  said  John,  contracted 
before  his  death.     Defendant  says  that  the   equate  received 
the  benefit  of  said  moneys  so  collected,  and  that  the  note 
in  suit  was  given  to  plaintiff  for  property  sold  by  him  as 
such  executor ;  that  all  of  said  rents  and  royalty   were  so 
received  by  him  and  so  applied,  and  were  the  rents  and 
profit*  of  one-third  of  the  real  estate  that  the  said  John 
died  seized  of,  and  all  accrued   and  became  due  this  de- 
fendant since  the  said  plaintiff  took  out  letters  of  execu- 
torship.   Defendant  offers  to  set  off  a  sufficient  amount  of 
said  claim  to  satisfy  any  amount  found  due  the  plaintiff,  and 
asks  judgment  for  the   residue,  with  costs  and  all  other 
proper  relief." 

It  ie  unnecessary  to  refer  to  the  bill  of  particulars  further 
than  to  say,  that  all  the  items  in  it  are  charges  against  the 
said  'Eli  Hendrix,  executor  as  above  set  forth,  for  one- 
third  part  of  certain  royalties  and  rents  of  various  kinds, 
arising  from  real  estate  of  which  the  said  John  Hendrix, 
Sr.,  died  seized,  and  accruing  since  the  death  of  said  de- 
ceased, which  it  was  alleged  the  said  Eli  Hendrix  had  col- 
lected m  his  capacity  as  such  executor. 
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The  plaintiff  demurred  to  the  second  paragraph  of  the 
auBwer,  and  his  demurrer  was  sustained. 

Issues  being  joined  on  the  first  paragraph  of  the  answer, 
the  cause  was  tried  by  the  court,  resulting  in  a  finding  and 
judgment  for  the  plaintiff  for  the  amount  of  the  note, 
with  interest. 

The  decision  of  the  court  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  answer  constitutes  the  only 
question  discussed  by  counsel  in  their  argument  here. 

As  a  general  rule  an  executor,  as  such,  has  no  authority 
to  take  possession  of  the  real  estate  of  his  testator,  or  to 
receive  the  rents  and  profits  thereof,  in  the  absence  of  an 
express  provision  of  the  will  authorizing  him  to  do  so. 
The  only  exception  to  this  rule  is  where  there  is  no  heir 
or  devisee  of  the  testator  present  at  the  time  of  his  death 
to  take  possession  of  such  real  estate.  2  R.  8. 1876,  p.  585, 
sees.  110,  111. 

It  is  not  averred  in  this  second  paragraph  of  the  answer, 
either  that  the  plaintiff  was  empowered  by  the  will  to 
collect  the  rents  and  royalties  charged  against  him,  or  that 
there  was  no  heir  or  devisee  present  at  the  time  of  the 
death  of  the  testator  to  take  charge  of  the  real  estate  left 
by  him.  In  the  absence  of  both  such  averments  the  alle- 
gation of  the  paragraph  must  be  construed  to  mean,  that 
the  plaintiff  collected  the  royalties  and  rents  therein  re- 
ferred to,  by  virtue  of  his  general  authority  as  executor  of 
the  last  will  of  John  Hendrix,  8r.,  deceased,  and  used  the 
proceeds  arising  therefrom,  for  the  benefit  of  the  estate  of 
said  decedent.  Under  such  circumstances,  the  collection 
and  use  of  such  rents  and  royalties,  for  the  benefit  of  the 
testator's  estate,  did  not  make  such  estate  liable  for  a  re- 
payment of  the  amount  of  such  rents  and  royalties  to  either 
the  heirs  or  devisees  of  John  Hendrix,  Sr.,  under  the  will. 
The  executor  only  became  thereby  personally  liable  to 
answer  for  what  he  had  no  authority  to  receive.  Hankins 
V.  Kimballj  57  Ind.  42 ;  Rodman  v.  Rodman^  54  Ind.  444. 
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The  court  did  not,  therefore,  err  in  suBtaining  the  de- 
murrer to  the  second  paragraph  of  the  answer. 
The  judgment  is  aiiirmed,  at  the  costs  of  the  appellants. 
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NirisAKCB,  Abatement  oy.— Damages. — Complaint — ObatrueHon  of  Waitr- 
'course  by  Dam. — Surplusage. — In  an  action  by  one  adjoining  proprietor 
against  another,  for  damages  and  to  abate  a  nuisance,  the  complaint  alleged 
that  a  certain  watercourse  flowed  over  the  lands  of  the  plaintiff,  onto  and 
across  those  of  the  defendant ;  that  a  certain  dam  across  such  watercourse, 
erected  on  the  lands  of  the  defendant  by  his  remote  grantor,  had  been  so 
increased  in  height,  first  by  the  defendant's  immediate  grantor,  and  then 
by  the  defendant  himself,  as  to  back  water  upon  and  over  the  lands  of  the 
plaintiff  and  others  ;  that,  in  reconstructing  the  dam,  the  natural  channel 
had  been  so  narrowed  by  levees,  etc ,  as  to  impede  the  natural  flow  of  the 
water ;  and  that,  in  consequence,  the  lands  of  the  plaintiff  had  been,  and 
would  continue  to  be,  overflowed  and  rendered  unfit  for  cultivation,  and  his 
growing  crops  damaged. 

HeUif  on  demurrer,  that  the  complaint  is  sufilcient. 

Held,  also,  that  a  complaint  is  not  rendered  insufficient  merely  becaiue  of 
surplusage  contained  therein. 

Same — Answer  of  License,  by  Deed  from  PlavnHJTs  Oranior. — Reply  Inter- 
preiingDeed.— Harmless  Ruling  on  Demurrer, ^The  defendant  in  such  action 
having  answered,  setting  up  a  deed  to  the  defendant's  immediate  grantor, 
from  one  who  was  the  plaintiff's  immediate,  and  the  defendant's  remote, 
grantor,  prior  to  the  grievance  complained  of,  for  "  the  right  of  way  for 
a  mill-race,  with  ground  sufficient  for  abutments  of  a  dam  across"  such 
watercourse,  the  plaintiff  replied,  setting  out  the  state  of  facts  under  which 

^  the  deed  was  executed,  to  assist  in  its  interpretation. 

Held,  on  demurrer  to  the  reply,  that  the  defendant  was  not  authorized  by 
such  deed  to  so  construct  his  dam  as  to  injure  the  plaintiff's  lands,  and  that 
the  overruling  of  the  demurrer,  even  if  erroneous,  was  harmless. 

Same. —  Uncertainty  in  Inter  rogatories  and  Answers. — Judgment  Non  Obstante, 
— Record. — The  jury  trying  such  cause,  with  their  general  verdict  for  the 
plaintiff,  answered  certain  interrogatories,  some  of  which,  with  the  answers 
thereto,  referred  to  certain  diagrams  and  maps  which  had  been  used  on  the 
trial,  but  were  not  in  the  record  on  appeal  to  the  Supreme  Court 

Beldj  that  judgment  on  the  answers,  notwithstanding  the  verdict,  can  not  he 
rendered  in  such  case. 


MAY  TERM,  1879.  888 


Scheible  v.  Law. 


Samk. — It  appearing  in  such  case  that  such  watercourse  had  been  so  nar- 
rowed by  the  dam  as  to  divide  it  into  two  branches,  one  only  of  which 
wss  crossed  by  the  dam,  a  special  finding  that  the  dam  did  not  extend 
aerobsihe  watercourse  is  not  inconsistent  with  the  general  verdict. 

Sams. —  Variance, — Amendment. — A  variance  between  an  immaterial  allega- 
tion in  the  complaint  and  the  answer  to  an  interrogatory  relating  thereto 
will  be  deemed,  in  the  Supreme  Court,  to  have  been  amended  below. 

Bill  of  Exckptions. — Filed  Too  Late. — Record. — A  bill  of  exceptions  filed 
at  ft  term  subsequent  to  the  term  at  which  the  cause  was  tried,  without 
leave  granted  that  it  might  be  so  filed,  forms  no  part  of  the  record. 

^kVLiL— Supreme  Court — Evidence. — New  Trial. — Where,  on  appeal  to  the 
Supreme  Court,  the  evidence  is  not  all  in  the  record,  no  question  is  pre- 
sented as  to  whether  or  not  the  evidence  sustains  the  verdict. 

^kVL^— Refusal  to  Strike  Out. — Harmless  Error. — Error  in  refusing  to  strike 
out  parts  of  a  pleading  is  not  available  in  the  Supreme  Court. 

Prom  the  Shelby  Circuit  Court. 

B.  F.  LovCj  K.  M.  Hordy  A.  Blair  and  C.  SjpraguCy  for 
appellant. 
0.  J.  Glessner  and  T.  W.  Woollerij  for  appellee. 

Pbrkins,  J. — Suit  by  the  appellee,  against  Scheible  and 
Scheible,  to  recover  damages  occasioned  by  an  alleged 
naisance,  and  to  procure  the  abatement  of  the  same. 
We  copy  the  main  portions  of  the  complaint : 
*'  The  plaintiff,  Joel  Law,  complains  of  Jacob  M. 
Scheible  and  George  C.  Scheible,  and  says  that  the  plain- 
tiff, Joel  Law,  is  now,  and  has  been  for  many  years  last 

past,  to  wit,  since  the  day  of  ,  1861,  seized  in 

fee  of  the  following  described  real  estate,  to  wit :  The 
north  half  of  the  north-east  quarter  of  section  thirty-two 
(32),  in  township  twelve  (12),  range  six  (6)  east,  and  that 
the  defendants  are,  and  have  been  since  the  20th  day  of 
April,  1870,  seized  In  fee  ot  the  following  real  estate,  to 
wit:  Part  of  the  east  half  of  the  north-west  quarter  of 
section  thirty-two  (82),  in  said  town  and  range  aforesaid ; 
that  all  of  said  real  estate  is  situated  in  Shelby  county,  in 
the  State  of  Indiana ;  that  Blue  River  meanders  through 
said  lands  of  said  defendants,  and  in  part  forms  the  divid- 
ing line  between  the  lands  of  defendants  and  the  lands 
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of  plaiutilf;  that,  iu  the  year  1836,  one  Samuel  Ileistand 
built  a  mill  on,  and  a  mill-dam  across,  said  river,  on  the 
lands  now  owned  by  said  defendants,  at  the  head  of  the 
race,  six  hundred  feet  above  and  north  of  the  mill ;  that 

said  dam,  since  said  time  until  the day  of ,  1868, 

was  kept  up  and  maintained  at  a  height  of  not  exceediug 

four  feet  ten  inches;  that  on  the day  of ,  1868, 

one  Joseph  F.  Fisher,  tlie  immediate  grantor  of  said  de- 
fendants, unlawfully  raised  said  dam  to  the  height  of  six 
feet  aforesaid,  and,  on  the  25th  day  of  June,  1871,  said  de- 
fendants unlawfully  built  and  constructed  said  dam  to  the 
height  of  eight  feet  ten  inches,  and  from  that  time  until 
the  present  said  defendants  have  maintained  and  still 
maintain  said  dam  at  said  last  named  height,  to  the  great 
injury  of  the  plaintiff  and  others  having  a  common  interr 
est  with  him  in  the  subject  of  *this  action,  in  this,  to  wit: 
It  has  [caused  ?]  and  will  cause  large  portions  of  plaintiff's 
lands,  and  lands  adjacent  thereto,  to  be  overflown  with 
water  at  all  seasons  of  the  year ;  and  in  time  of  freshets  it 
has  [caused]  and  will  cause  to  plaintiff  and  others  irreparable 
damage,  by  washing  away  soil,  crops  and  improvements  on 
lands  ;  that  said  defendants,  in  reconstructing  and  raising 
said  dam  as  aforesaid,  so  built  and  constructed  the  abut- 
ments, levees  and  attachments  thereto,  as  to  contract  and 
narrow  the  channel  of  said  river,  thereby  impeding  the 
flow  of  the  water  at '  that  point  much  more  than  it  would 
have  been  impeded  by  a  mere  increase  in  the  height  of 
said  dam ;  that,  by  reason  aforesaid,  plaintiff',  during  the 
years  of  1870,  '71  and  '72,  has,  bj'-  the  loss  of  crops  and 
otherwise,  sustained  great  damage,  viz.,  in  the  sura  of  one 
thousand  dollars.     Wherefore,"  etc. 

The  plaintiff  subsequently  dismissed  his  suit  as  to  de- 
fendant George  C.  Scheible. 

A  demurrer  to  the  complaint,  for  want  of  facts,  etc.,  was 
overruled,  and  exception  entered. 

Answer,  in  five  paragraphs : 
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1.  Admitting  the  existence  of  the  dam  and  race,  but 
claiming  the  right  to  maintain  them,  and  giving  a  history 
of  the  title  to  the  land,  from  its  purchase  by  James  M.  El- 
liott, and  its  conveyance  to  him,  by  deed  from  Thomas 
Wray,  on  the  9th  of  May,  1848 ; 

2.  Adverse  possession  for  twenty  years ; 

3.  Statute  of  limitations ; 

4.  License,  and  estoppel ; 

5.  General  denial. 

A  demurrer  to  the  affirmative  paragraphs  of  answer  was 
overniled,  and  exceptions  entered. 

The  following  deed  was  made  a  part  of  the  first  para- 
graph of  the  defendant's  answer  to  the  complaint.  The 
&ed  was  executed  on  the  9th  of  June,  1859  : 

"  William  Law  conveys  and  warrants  to  Samuel  W.  El- 
liott, of  Shelby  county,  Ihdiana,  for  the  sum  of  one  hun- 
dred dollars,  the  following  real  estate  in  Shelby  county, 
Indiana,  to  wit :  The  right  of  way  for  a  mill-race,  with 
ground  sufficient  for  abutments  of  a  dam  across  Blue  Biver, 
wherever  he  should  need  it,  and  the  right  of  entry  of  my 
land  to  build  the  same  and  keep  it  in  repair,  and  all  stone, 
gravel,  earth  or  timber  he  may  require  for  the  repair  of 
Baid  mill-race  and  dam,  levees,  or  banks,  together  with  the 
right  to  extend  and  alter  the  said  race  and  dam  should  the 
change  of  the  river  at  any  time  make  it  necessary ;  the 
said  Elliott  to  pay  a  reasonable  compensation  for  all  valu- 
able timber  that  he  should  take  ;  said  land  lying  in  sections 
29  and  32,  town  12,  range  6." 

The  deed  was  acknowledged  and  recorded. 

Beply  in  denial  to  all  the  affirmative  paragraphs  of  the 
answer,  and,  by  a  second  paragraph,  to  the  first  paragraph 
of  the  answer,  setting  out  the  state  of  facts  under  which 
the  deed  set  out  in  the  first  paragraph  of  anawer  was  made, 
for  the  purpose  of  aiding  in  its  interpretation  and  construc- 
tion, and  showing  the  extent  of  its  intended  operation,  as 
not  enlarging  the  right  to  overflow  adjoining  land. 


1 
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A  motion  to  strike  oat,  and  demurrer  to  said  second 
paragraph  of  reply,  were  overruled,  and  exceptions  re- 
served. 

Trial  by  jury.  Verdict  and  answers  to  interrogatories 
as  follows  were  returned  into  court : 

"  We,  the  jury,  find  for  the  plaintifi',  Joel  Law,  and  assess 
his  damages  at  two  hundred  dollars ;"  and  answer  inter- 
rogatories propounded  by  the  plaintiff  as  follows : 

"  1.  State  who  was  the  owner  of  the  Marietta  Mill  proper- 
ty, mentioned  in  the  complaint,  at  the  commencement  of  this 
suit. 

"  Ans.    Jacob  M.  Scheible. 

"  2.  State  what  was  the  height  of  the  dam  complained 
of,  at  the  time  William  Law  made  the  deed  to  Samuel  W. 
Elliott  of  the  right  to  build  the  new  dam  and  race. 

"  Ans.    Four  feet. 

"  8.  State  the  height  of  the  dam  complained  of,  Jane 
20th,  1872,  at  the  time  this  suit  was  brought. 

^<  Ans.     Seven  feet  and  a  half. 

"  4.  Did  Jacob  M.  Scheible,  the  defendant,  after  he  be- 
came the  owner  of  said  mill,  and  before  the  commence- 
ment of  this  suit,  raise  said  dam?  and,  if  so,  how  much  ? 

"  Ans.    Yes ;  three  feet. 

^<  4^.  Is  the  dam  at  ^  B,'  above  mill  on  map  *  A,'  used 
as  a  waste  dam  ? 

"  Ans.    Yes. 

<<  6.  What  is  the  present  height  of  the  dam  complained  of? 

"  Ans.     Seven  feet. 

"  6.  Were  the  lands  of  the  plaintiff  overflowed  by  back 
water  from  the  mill  pond  or  race,  at  any  time  prior  to  1871, 
at  any  ordinary  stage  of  water  ? 

"  Ans.    No. 

"  7.  Are  they  now  so  overflowed,  at  an  ordinary  stage 
of  water  ?  and,  if  so,  since  when  have  they  been  so  over- 
flowed ? 

"  Ans.    Yes ;  since  August  1st,  1871. 
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"  8.  If  the  jury  find  that  the  lands  of  the  plaintiff  have 
been  overflowed  by  reason  of  the  raising  of  the  dam  by  the 
defendant,  state  how  much  dan.  age  the  plaintiff  had  sus- 
tained, up  to  the  20th  day  of  June,  1872,  by  reason  of  such 
overflow. 

"  Ans,     Two  hundred  dollars. 

"  9.  State  if  the  dam  in  controversy  in  this  suit,  when 
first  erected,  was  across  the  original  channel  of  Blue  River. 

"  Ans.     Yes. 

"10.  State  if  the  plaintiff* 's  lands  are  overflowed  from 
water  coming  down  from  the  direction  of  Ague  creek  and 
the  levee  built  on  William  Law's  land  ? 

"  Ans.     No. 

"  11.  State  how  much  of  the  height  of  the  dam  must  be 
cut  down  to  relieve  the  lands  of  the  plaintiff*  of  being  over- 
flowed at  an  ordinary  stage  of  water. 

"  Ans.     Thirty  inches. " 

And  the  jury  returned  answers  to  interrogatories  pro- 
pounded by  the  defendant,  a?  follows : 

"  1.  What  is  the  distance  from  the  mill  mentioned  in 
the  plaintiff's  complaint  to  the  dam  in  controveray  ? 

"  Ans.     Seven  hundred  and  thirty  feet. 

"  2.  Did  William  Law,  on  the  9th  day  of  June,  1859, 
execute  to  Samuel  W.  Elliott  a  deed,  a  copy  of  which  is 
filed  with  the  defendant's  first  paragraph  of  answer,  and 
marked  '  Exhibit  C  V 

"Ans.     Yes. 

"  8.  If  your  answer  to  interrogatory  two  should  be  yes, 
was  be,  the  said  William  Law,  at  the  time  he  executed  said 
deed  to  said  Elliott  the  owner  of  the  tract  of  land  de- 
scribed iu  plaintiff' 's  complaint,  being  the  north  half  of  the 
tiorth-east  quarter  of  section  32,  township  12  north,  of 
range  6  east,  in  Shelby  county,  Indiana? 

"  Ahs.     Yes. 

"  4.  Was  said  William  Law,  at  the  time  he  executed 
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said  deed  to  said  Elliott,  the  owner  of  the  south-east  quar- 
ter of  section  twenty-nine,  township  twelve  north,  of  range 
six  east,  in  Shelby  county,  Indiana? 
.    "  Ans.     Yes. 

"  5.  Did  Samuel  W.  Elliott,  after  said  deed  was  exe- 
cuted to  him,  build  a  dam  across  the  channel  of  Blue  River, 
in  said  section  twenty-nine,  township  and  range  aforesaid, 
at  the  point  *  D '  on  map  *  A '  ?  and  from  and  immediately 
above  said  point  where  he  built  said  dam,  did  he  digamill- 
race  to  and  into  a  bayou,  at  the  point '  C '  on  said  map, 
and  through  said  bayou  did  he  conduct  the  water  in  and 
down  said  bayou  to  his  mill  by  and  past  the  point  *  B,'  bj 
which  he  propelled  his  said  mill  ?  and,  if  so,  when  did  he 
dig  and  construct  said  race,  and  thereby  conduct  said  wa- 
ter from  said  Blue  River  to  his  said  mill,  through  said  i-ace 
so  dug  and  constructed  by  him  ? 

"  Ans.     Yes;  and  was  cli:g  in  1859. 

"  6.  Was  said  race,  so  dug  and  constructed  by  him  from 
said  point '  D  '  on  said  map  to  sai<l  point '  C,'  and  the  bayou, 
into  which  said  race  was  dug  at  said  point  *  C, '  and  from 
that  point  down  said  bayou  to  the  south  side  of  section 
twenty-nine,  on  lands  owned  by  said  William  Law,  at  the 
time  said  race  was  dug  and  constructed  down  said  bayou? 
Did  said  William  Law  own  the  tract  of  land  described  in 
plaintiff's  complaint,  at  the  time  said  race  was  dug  and  con- 
structed ? 

"  Ans.    Yes. 

"  7.  Was  the  dam,  referred  to  in  plaintiff's  complaint, 
and  of  which  he  complains,  across  Blue  River  at  the  time 
the  plaintiff  commenced  this  suit  ? 

"  Ans.     No. 

"  8.  Was  the  dam,  complained  of  by  the  plaintiff  in  his 
complaint,  across  Blue  River  at  the  time  the  defendant  or 
defendants,  or  either  of  them,  became  the  owner  or  owners 
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of  the  mill  mentioned  in  the  complaint,  or  at  any  time 
since  ? 

''  Ans.     No. 

"  9.  Was  the  dam,  complained  of  by  the  plaintiff  in  his 
complaint,  across  Blue  River  at  the  time  said  Fisher  became 
the  owner  of  said  mill,  or  at  any  time  since  ? 

"Ans.     No. 

"  10.  Was  the  dam  complained  of  by  the  plaintiff  in 
his  complaint,  across  Blue  River  at  the  time  said  Fisher 
raised  the  same,  if  he  did  raise  said  dam? 

"  Ans.     No. 

"  11.  At  the  time  said  race  was  dug  from  the  point  *D ' 
to  the  point  '  C,'  into  said  bayou  at  the  point  *  C,'  and  the 
water  conducted  from  said  Blue  River  from  the  point '  D,' 
down  said  dug  race  to  point '  C,'  and  down. said  bayou  to 
said  mill,  did  Blue  River  run  either  through  said  dug  race 
or  in  said  bayou,  from  the  point  *  C  '  to  said  mill  at  any 
point  from '  D  '  to  said  mill  ?  Or  did  not  said  Blue  River,  at 
that  time,  from  said  point  '  D '  to  said  mill,  run  in  a 
channel  west  of  said  dam  and  race  at  said  point  ^  B  *  on 
map  'A'? 

"  Ans.  Yes  ;  Blue  River  runs  from  the  point '  D '  in  a 
channel  west  of  said  dam  and  race,  at  said  point  ^  B." 

"  12.  How  long  has  Blue  River  run  from  point  *  A  *  to 
and  opposite  the  mill,  west  of  said  dug  race  and  west  of 
said  bayou,  from  the  point  *  C  '  to  the  mill  and  west  of 
|K)int  *  B  '  at  the  dam  ? 

"  Ans.  Blue  River  run  west  of  point  *  C '  and  west  of 
point  *  B  '  since  the  year  1859. 

"  13.  When  was  the  deed  marked  ^  Exhibit  C  ^  record- 
ed in  the  recorder's  office  of  Shelby  county,  Indiana  ? 

"  Ans.     On  the  9th  day  of  June,  1859. 

"14.  Has  not  said  dam,  at  the  point  *B.'  ever  since 
said  new  race  was  dug,  constituted  a  part  of  the  west  bank 
and  side  of  defendant's  race  to  said  mill  ? 


840  SUPREME  COURT  OP  DTDIAl^A. 

Scbeible  v.  Law. 

"  Ans.  Yes ;  the  dam  has  been  a  part  of  said  west  bank 
of  said  race,  and  also  a  waste  dam. 

"  15.     What  is  the  fall  from  the  point  *  D  '  to  the  mill? 

"  Ans.     Six  feet  and  nine-tenths  of  a  foot. 

"16.  If  the  water  is  thrown  onto  the  plaintiff's  tract 
of  land  by  the  dam  in  controversy  having  been  raised  by 
the  defendants,  or  by  Fisher,  is  it  not  thrown  on  the  plain- 
tiff's land  by  being  backed  up  from  the  race  through  a 
tract  of  land  adjoining  said  race,  belonging  to  Comstock, 
lying  south  of  and  adjoining  the  plaintiff's  tract  of  land, 
and  from  off  said  tract  of  land  belonging  to  said  Com- 
stock, onto  the  plaintiff's  tract  of  land  described  in  the 
complaint  ? 

"  Ans.  About  two-thirds  of  the  quantity  of  water  that 
causes  the  overflow  over  the  plaintiff's  land  comes  over 
Comstock's  land,  and  one  third  of  the  water  which  causes 
said  overflow  comes  from  bayou  *  A.' 

"  17.  If  the  dam  in  controversy  has  been  raised 
by  the  defendants,  or  by  Fisher,  or  either  of  them,  so 
as  to  throw  the  water  from  the  race  or  mill-pond  onto 
the  tract  of  land  adjoining  the  plaintiff's  tract  of  land, 
so  as  to  back  the  water  over  said  lands  belonging  to 
said  Comstock,  onto  the  plaintiff's  tract  of  land,  then  how 
much  would  the  dam  have  to  be  cut  down  so  as  to  prevent 
it  from  throwing  the  water  back  on  the  plaintiff's  tract 
of  land  described  in  the  complaint,  and  leaving  the  dam 
such  height  as  to  back  the  water  up  on  the  Comstock 
tract,  but  not  such  a  height  aa  to  throw  waters  on  the 
plaintiff's  land  adjoining  and  above  the  Comstock  tract  ? 

"  Ans.  The  dam  should  be  taken  down  thirty  inches 
when  on  a  level. 

"18.  If  the  defendants  and  Fisher,'  or  either  of  them, 
raised  the  dam  in  controversy  so  as  to  throw  the  water  on- 
to any  part  of  the  plaintiff's  tract  of  land  described  in  the 
complaint,  that  was  suitable  for  cultivation  before  they  so 
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raised  the  dam,  then  how  much  of  such  lands  of  the  plaiu- 
tift"  that  were  lit  for  cultivatiou  before  they,  or  either  of 
them,  raised  the  dam,  was  materially  injured  for  cultiva- 
tion by  throwing  the  water  onto  the  same  by  the  raising 
of  said  dam  by  the  defendants  and  said  Fisher,  or  either  of 
them  ?    Give  the  number  of  acres,  if  any. 

"  Ans.     About  fifteen  acres  of  land. 

"19.  If,  by  the  raising  of  the  dam  in  controversy  by  the 
defendants  or  said  Fisher,  the  waters  were  thrown  onto  any 
of  the  plaintiff 's  lands  described  in  the  complaint,  that  were 
fit  for  cultivation  previous  to  the  raising  of  said  dam,  and 
before  the  commencement  of  this  suit,  then  how  much  was 
the  plaintiff  damaged  thereby  from  the  1st  of  August, 
1871,  to  the  20th  day  of  June,  1872,  at  the  time  of  the 
commencement  of  this  suit  ? 

"Ans.    At  two  hundred  dollars. 

"  20.  Is  the  stream  of  water,  marked  on  map  '  X '  as 
Miller's  Branch,  a  natural  stream  of  water? 

"  Ans.     Yes.- 

**  21.     How  much  lower,  if  ^ny,  is  the  lowest  point  of 
the  dam  in  controversy,  than  the  east  side  of  the  race  or 
mill-pond  from  the  mill  up  to  point '  C  '  on  map  *  H,'  ex- 
cept the  mouth  of  bayou,  P.  0.  Q  ? 

"  Ans.  The  bank  is  from  six  inches  to  four  feet  higher 
than  the  lowest  point  in  the  dam." 

The  defendant  moved  for  judgment  on  the  special  find- 
ings, which  was  overruled,  as  was  also  a  motion  for  a  new 
trial.  Exceptions  were  entered.  Final  judgment  was  en- 
tered for  the  plaintiff,  on  the  general  verdict. 

The  defendant  moved  "  to  strike  out  all  that  part  of  the 
judgment  and  order  of  the  court,  in  the  above  entitled 
cause,  which  relates  to  the  cutting  down  of  the  defend- 
ant's "  mill-dam  in  question  in  this  suit,  because  the  ver- 
dict of  the  jury  does  not  warrant  or  authorize  the  above 
designated  part  of  said  judgment  or  any  part  thereof; 
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which  motion  the  court  overruled,  to  which  ruling  the  de- 
fendant excepted  at  the  time,  and  filed  his  bill  of  excep- 
tions, which  was  then  and  there  signed  and  sealed,  Julj 
8th,  1875. 

An  appeal  was  duly  prosecuted  to  the  Supreme  Court  by 
the  defendant,  in  which  court  he  has  assigned  errors  as 
follows : 

1.  Overruling  the  demurrer  to  the  complaint ; 

2.  Overruling  the  demurrer  to  the  second  paragraph  of 
reply ; 

3.  Overruling  appellant's  motion  for  judgment  on  spe- 
cial findings  of  the  jury  ; 

4.  Overruling  motion  for  a  new  trial ; 

5.  Overruling  motion  to  strike  out ; 

6.  Overruling  motion  to  strike  out. 

We  proceed  to  consider  the  errors  assigned. 

The  demurrer  was  properly  overruled  to  the  complaint 
Damage  for  special  injury  from  a  public  nuisance  may  be 
recovered  by  an  individual.  Pettis  v.  JohnsoVy  56  Ind.  139. 
See  Helwig  v.  Jordan^  53  Ind.  21 ;  Mansur  v.  Haughey,  60 
Ind.  364 ;  Haag  v.  The  Board,  etc.,  60  Ind.  511. 

The  complaint  in  this  case  contained  much  surplusage, 
but  it  contained  allegations  showing  a  cause  of  action,  and 
the  surplusage  did  not  vitiate  it. 

If  the  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  reply,  as  to  which  we  express  no 
opinion,  the.  error  was  harmless.  The  deed,  made  an  ex- 
hibit in  the  answer,  did  not,  by  its  terms,  authorize  the 
grantee  to  raise  a  dam  to  a  height  that  would  create  a  nui- 
sance, by  overflowing  the  lands  of  the  grantee  adjoining 
those  conveyed.  The  case  of  Howard  v.  Bates,  8  Met.  484, 
is  not  at  all  in  point. 

The  court  did  not  err  in  rendering  judgment  on  the 
general  verdict.  The  law  is,  that  "  When  a  trial  by  jury 
has  been  had,  and  a  general  verdict  rendered,  the  judgment 
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must  be  in  conformity  to  the  verdict,"  (2  R.  S.  1876,  p. 
186,  sec.  370,)  unless  there  has  been,  also,  a  special  verdict 
or  finding.  When  there  has  been  such,  "  if  the  special 
finding  of  the  facts  is  inconsistent  with  the  general  verdict, 
the  former  shall  control  the  latter,  and  the  court  shall  give 
judgment  acccordingly."      2  R.  S.  1876,  p.  172,  sec.  337. 

And  it  is  established  by  judicial  decisions,  that  "  The 
special  findings  of  the  jury  override  the  general  verdict  only 
when  both  can  not  stand ;  and  this  antagonism  must  be  appar- 
ent upon  the  face  of  the  record,  beyond  the  possibility  of 
being  removed  by  any  evidence  legitimately  admissible 
under  the  issue,  before  the  court  can  be  called  upon  to 
give  judgment  against  the  party  who  has  the  general  ver- 
dict in  his  favor."  Amidon  v.  Gaff^  24  Ind.  128 ;  Delawter 
V.  The  Sand  Creek  Ditching  Co.y  26  Ind.  407  ;  Skillen  v.  JoneSy 
44  Ind.  136 ;  Campbell  v.  Dutch,  86  Ind.  504 ;  Morse  v. 
MarsCy  26  Ind.  156 ;  The  Bellefontaine  R.  W.  Co.  v.  Hunter,  88 
Ind.  835 ;  Donohue  v.  Dyer,  28  Ind.  521 ;  The  Board  of  Com- 
missioners, etc.,  V.  Kromer,  8  Ind.  446 ;  Wright  v.  Hughes, 
13  Ind.  109 ;  Manning  v.  Gasharie,  27  Ind.  899 ;  2  R.  S. 
1876,  p.  172,  note ;  Graham  v.  Graham,  55  Ind.  28. 

It  has  been  decided,  also,  that  "  Where  the  special  find- 
ing of  a  jury,  on  account  of  the  language  of  an  interrogatory 
and  the  answer  thereto,  is  so  uncertain  that  the  meaning 
can  not  be  definitely  ascertained,  such  special  finding  will 
not  warrant  the  court  in  disregarding  the  general  verdict, 
and  rendering  judgment  on  the  special  finding."  Comer 
v.  Himes,  49  Ind.  482 ;  2  R.  S.  1876,  p.  178,  note. 

A  mere  perusal  of  the  interrogatories  propounded  by 
the  defendant,  and  the  answers  thereto,  will  satisfy  any 
one  that  many  of  them  are  me^iningless,  when  read  from 
the  record,  in  the  absence  of  the  lettered  maps  and  dia- 
grams upon  which  they  were  asked  and  answered. 
Those  maps  and  diagrams  are  not  in  the  record. 

We  think  the  antagonism  between  the  general  verdict 
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and  the  answers  to  interrogatories  is  not  irreconcilable. 
The  suit  is  for  the  raising  of  a  dam  across  Blue  River.  The 
interrogatories  ask,  Was  the  dam  across  Blue  River?  and 
the  answers  are.  No.  Now,  tw^o  facts  have  appeared  in 
the  case,  viz. :  That  Blue  River  had  been  narrowed  at  the 
point  of  the  dam  by  artificial  means,  so  that  a  shorter  dam 
sufficed,  and  that  that  river  had  been  changed  from  its 
original  bed,  had  been  divided  into  two  streams,  etc. 
Now^,  the  interrogatories  asked  for  a  conclusion,  an  opin- 
ion rather  than  a  fact,  on  the  state  of  facts  existing. 
Instead  of  asking  a  question,  making  it  definite  as  to  the 
locality  of  the  dam,  the  branch  of  the  divided  stream  it 
was  across,  the  question  was  asked.  Was  the  dam  across 
Blue  River  ?  The  jury  would  answer  such  an  interroga- 
tory according  to  their  opinion  as  to  which  division,  which 
branch  of  the  divided  stream,  should  then  be  called 
Blue  River.  Or,  from  the  narrowing  of  the  stream  men- 
tioned, the  answer  might  have  meant  that  the  dam  did  not 
extend  entirely  across  what  they  understood  to  be  Blue 
River. 

It  is  also  said  that  the  answers  show  a  fatal  variance— 
that  the  complaint  alleges  that  the  original  dam  was  built 
six  hundred  feet  from  the  mill,  while  they  now,  by  meas- 
urement, make  the  distance  of  the  dam  seven  hundred 
and  thirty  feet.  If  the  exact  distance  of  the  mill  from 
the  dam  was  a  material  allegation,  we  think  the  complaint 
was  amendable,  in  this  particular,  and  may  be  regarded  as 
amended. 

The  court  did  not  err  in  overruling  the  motion  for  judg- 
ment on  the  special  findings  or  answers  to  interrogatories. 

We  proceed  to  the  motion  for  a  new  trial. 

The  cause  was  tried  and  verdict  in  it  rendered  at  the 
March  term,  1875.  The  motion  for  a  new  trial  was  made 
and  overruled  at  the  May  term,  1875.  The  bill  of  excep- 
tions was  filed  in  July,  1875.    Ko  bill  of  exceptions  was 
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taken  at  the  term  at  which  the  cause  was  tried,  showing 
erroneous  rulings  occurring  on  the  trial,  nor  does  time,  be- 
yond the  term,  appear  to  have  been  given  to  prepare  one. 
Such  errors,  therefore,  if  they  occur,  are  not  shown  by  the 
record.  2  R.  S.  1876,  p.  176,  sec.  343.  Nor,  can  we  deter- 
mine whether  the  verdict  was  sustained  by  the  evidence, 
because  it  appears  by  the  record  that  the  evidence  is  not 
all  contained  in  it.  Certain  lettered  maps  and  diagrams 
were  used  in  evidence,  which  are  not  in  the  rec- 
ord. How  important,  necessary  even,  they  were  to  enable 
the  jury  and  the  court  to  apply,  and  duly  appreciate  the 
force  of,  oral  testimony  given  in  the  cause,  in  reference  to 
localities  and  distances,  has  been  made  unmistakably  man- 
ifest by  the  answers  to  interrogatories  which  are  embodied 
in  the  record. 

The  fifth  and  sixth  alleged  errors  of  the  court,  in  refus- 
ing to  strike  out  part^  of  pleadings,  are  unavailable.  Gal- 
tin  V.  The  State,  ex  reL,  64  Ind.  96,  and  cases  cited. 

The  judgment  is  aflBrmed,  with  costs. 

Opinion  filed  at  November  Term,  1878. 

Petitiun  for  a  rehearing  overruled  at  Hay  Term,  1879. 
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Life  Ihbubancb.— PoKcy  on  Huaband'a  Life,  for  Benefit  of  His  Wife,  Be- 
hngs  to  Her.—AasignmerU  of— An  insurance  policy,  issued  upon  the  life 
of  a  husband  for  the  benefit  of  his  wife,  is  her  property,  and  an  effectual 
assignment  and  delivery  thereof  to  another,  even  during  the  lifetime  of 
the  husband,  can  be  made  only  by  her. 

i>AM^^ A$sif/nmmt  and  Delivery  — Interrogatory  to  Jury. — "Where  the  title 
to  the  proceeds  of  such  an  insurance  policy  is  in  issue,  nnd  an  interrog- 
atory is  propounded  to  the  jury  as  to  whether  or  not  such  policy  had  been 
asaigned  and  delivered  (without  specifying  by  whom,)  to  a  third  person,the 
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jury  have  a  right  to  assume  that  the  interrogatory  is  as  to  whether  or  not 
such  assignment  and  delivery  had  heen  made  by  the  person  to  whom  the  pro- 
ceeds belonged,  or  by  her  agent,  and  they  may  properly  answer  accordingly. 

Same. — Fraud. — Premiums  Paid  by  Insolvent. — Only  on  the  clearest  proof 
of  fraud,  if  at  all,  can  the  premiums  paid  by  an  insolvent  on  a  policy  of 
insurance  upon  his  life  for  the  benefit  of  his  wife  and  children  be  recov- 
ered by  his  creditors  ;  and  in  no  event  can  any  excess  over  the  amount  of 
the  premiums  so  paid  be  recovered  by  them. 

Same. — Denial  of  Assignment. — Non  Est  Factum,. — Issue, — Insolvency. — Inter- 
pleader.— A  husband,  upon  whose  life  an  insurance  company  had  issued  a 
policy  for  the  benefit  of  his  wife,  having  died,  the  insurance  company,  by 
a  bill  of  interpleader,  brought  the  money  due  on  the  policy  into  court, 
asking  the  court  to  determine  to  whom  it  belonged,  and  alleging  that  both 
the  widow  and  a  third  person  claimed  to  be  entitled  to  the  same.  Where- 
upon the  latter  alleged  title  to  the  money  under  an  assignment  of  the  policy 
to  him,  by  the  wife  and  her  husband,  in  writing,  la  the  lifetime  of  the 
latter,  to  secure  a  debt  due  from  him  to  such  assignee,  and  that  the  policy, 
on  which  he  had  paid  several  premiums,  was  in  his  possession,  to  whidi 
she  answered  by  a  verified  denial  of  the  assignment. 

Held^  that  the  only  issue  between  the  claimants  was  as  to  the  makir.g  of  such 
assignment,  and  that  the  solvency  of  the  husband  when  he  procured  the 
policy  and  paid  the  premiums  thereon  is  not,  and  could  not  by  either  of 
them  be  put,  in  issue. 

Same. — IHtle  to  Policy. — Assignment  and  Delivery  by  Husband^  wiikout  Wife's 
Authority. — Possession. — Presumption. — Instructions. — It  was  proper,  un- 
der such  issue,  to  instruct  the  jury,  that  such  policy,  when  issued,  belonged 
to  the  wife  absolutely  ;  that  **it  could  not  be  assigned  or  transferred  *  by 
her  husband  *  without  her  authority  *,"  that,  to  prove  the  assignment 
claimed,  the  assignee  *'  must  prove,  not  only  that  she  signed  her  name  to 
the  assignment,  but  must  prove,  also,  that  she  either  delivered,  or  author- 
ized the  delivery  of,  the  policy  ;  "  that  "  possession  of  the  policy  and 
payment  of  premiums  upon  it  by"  the  assign^  "could  give  him  no 
right  to  it,  even  though  it  appeared  to  be  assigned  to  him,  if "  the  wife 
"had  not  signed  the  assignment  or  authorized"  its  delivery  to  him; 
and  that  they  could  not  presume  that  the  wife  had  authorized  her  hiu- 
band  to  make  the  assignment. 

Same. — There  being  no  evidence  that  she  had  authorized  another  to  sign  her 
name  to  the  assignment,  it  wbb  not  necessary  to  instruct  the  jury  on  that 
point. 

Evidence. — Admissiona. — Verbal  admissions  or  statements,  consisting  of 
mere  repetitions  of  oral  statements  previously  made,  should  be  received  it 
evidence  with  great  caution  ;  but  admissions  deliberately  made,  and  well 
understood,  are  entitled  to  consideration,  especially  when  they  are  ad- 
verse to  the  interest  of  the  party  making  them. 
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Sams. — Tesiinwnyof  Subserihing  Witness. — The  testimony  of  a  subscribing 
witness,  in  whose  presence  a  written  instrument  purports  to  have  been  ex- 
ecuted, is  the  best,  but  not  the  onW,  evidence  of  its  execution. 

FsLACTiCJt. —Supreme  Court. —  Objection  to  Evidence, — Leading  Question, — The 
objection,  that  a  question  put  to  a  witness  is  leading,  can  not  be  made  for 
the  first  time  in  the  Supreme  Court. 

Samk. — Alteration. — Question  Assuming  Fact  to  be  Proved. — A  question  put 
to  a  witness,  as  to  whether  or  not  he  had  caused  a  certain  alteration  ap- 
parent upon  the  fage  of  a  written  instrument  already  in  evidence,  is  not 
objectionable  as  assuming  a  fact  yet  to  be  proved. 

Same. — Question  rendered  Harmless  by  Answer. — An  answer  by  a  witness, 
disclosing  his  ignorance  concerning  a  matter  about  which  he  is  questioned, 
renders  the  question  itself  harmless. 

Ikstbugtion. — Blank, — Failure  to  Instruct  Fully, — An  omission  or  blank 
left  in  an  instruction,  or  an  instruction  covering  part  only  of  the  facts, 
maybe  cured  by  asking  an  additional  instruction  or  the  filling  of  the  blank. 

Samb. — Certiorari, — Harmless  Error, — Amendment. — "Where  a  material  part 
of  an  instruction  is  left  blank  in  the  record,  a  certiorari  should  be  pro- 
cured ;  but  a  blank  in  an  instruction,  which  does  not  mislead  the  jury,  ia 
harmless. 

From  the  Hamilton  Circuit  Court. 

J.  A.  Harrison,  A.  G.  Porter,  N.  P,  Fishback,  G.  T.  Por- 
ter, J.  W.  Gordon,  B,  N.  Lamb  and  W.  M.  Shepard,  for  ap- 
pellant. 

M.  S.  Robinson  and  J.  W.  Lovett,  for  appellees. 

HowK,  J.— On  the  17th  day  of  February,  1875,  the  Con- 
necticut Mutual  Life  Insurance  Company  filed,  in  the  oflSice 
of  the  clerk  of  the  Madison  Circuit  Court,  its  complaint 
in  the  nature  of  a  bill  of  interpleader  against  the  appellee, 
Melissa  C.  Makepeace,  and  John  E.  Corwin,  then  the  ad- 
ministrator of  the  estate  of  Allen  W.  Makepeace,  deceased. 

.  In  this  complaint  the  insurance  company  alleged,  in  sub- 
stance, that  theretofore,  to  wit,  on  the day  of , 

upon  the  application  of  one  James  T.  Makepeace,  of  Mad- 
ison county,  Indiana,  and  upon  the  payment  by  him,  then 
and  thenceforward  to  the  time  of  his  death,  of  certain  an- 
nual premiums,  said  company  executed  upon  the  life  of 
said  James,  and  delivered  to  him  for  the  benefit  of  the  said 
Melissa,  to  whom  the  same  was  made  payable,  a  certain 
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policy  of  insurance  on  the  life  of  the  sfeid  James,  whereby, 
in  consideration  of  the  payment  of  said  premiums  in  said 
application  and  policy  stated,  the  said  insurance  company 
undertook,  on  the  death  of  the  said  James,  to  pay  to  the  said 
Melissa  the  sum  of  $5,000.00,  which  said  policj'.  No.  38,193, 
was  then  in  the  hands  of  the  said  Corwin,  who  claimed  oi\n- 
ership  in  the  same,  as  thereinafter  stated ;  that  afterward,  and 
during  the  lifetime  of  the  said  James,  the* said  Melissa,  for 
a  valuable  consideration  and  with  the  consent  of  her  said  hus- 
band, as  was  claimed  by  said  Corwin,  sold  and  assigned  the 
said  policy  to  one  Allen  W.  Makepeace,  then  in  life,who  held 
the  same,  claiming  title  thereto,  to  the  time  of  his  death 
on  the day  of ;  that  afterward  the  said  Cor- 
win was  duly  appointed,  and  qualified,  as  administrator  of 
said  Allen,  and  as  such  was  then  claiming  of  said  insurance 
company  the  payment  to  him   of  said  policy ;  that  on  the 

day  of ,    the  said  James  T.   Makepeace  died, 

whereby,  upon  the  expiration  of days,   and  upon  due 

proof  of  said  death,  etc.,  the  said  sum  of  $5,000.00  became 
due  and  payable  by  said  company  to  whichever  party  might 
in  law  be  entitled  thereto ;  that  the  said  insurance  compa- 
ny was  then  ready  to  pay  said  money  ;  that  the  said  Melis- 
sa then  disavowed  the  making  of  said  assignment  and  claim- 
ed the  payment  to  her  of  said  money,  and  forbade  the  pay- 
'^ment  to  any  other  person ;  that  each  of  the  said  parties  so 
made  and  asserted  claims  to  said  money,  in  apparent  good 
faith,  and  without  any  collusion  or  understanding  whatever 
with  said  insurance  company.  Wherefore,  as  the  said  com- 
pany was  not  advised  as  to  who  had  the  better  right  to  said 
money,  and  in  order  that  the  said  company  might  avoid 
any  controversy  in  the  premises,  and  that  the  Madison  Cir- 
cuit Court  might  award  said  money  to  the  party  entitled 
thereto,  the  said  company  brought  said  sum  of  $5,000.00 
into  court,  and  prayed  that  the  court  would  make  an 
order  for  the  deposit  of  the  same  until  the  rights  of  the 
said  parties  were  determined ;  that  the  said  parties  might 
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be  required  to  interplead  and  settle  their  rights  in  the 
premises ;  that  the  said  company  might  be  discharged,  with 
its  costs,  from  further  liability  to  either  party  in  the  prem- 
ises; that,  on  rendering  final  judgment  in  the  premises,  the 
court  would  order  the  production  and  surrender  of  said 
policy,  and  for  other  proper  relief. 

This  complaint  or  bill  of  interpleader  was  duly  verified 
by  the  oath  of  the  general  agent,  in  this  State,  of  the  Con- 
necticut Mutual  Life  Insurance  Company. 

Thereupon,  on  the  22d  day*  of  February,  1875,  the  said 
John  E.  Corwin,  administrator  of  the  estate  of  said  Allen 
W.  Makepeace,  deceased,  appeared  in  said  cause  and  filed 
what  is  called  his  cross  complaint  therein  against  the  ap- 
pellee Melissa  C.  Makepeace,  admitting  the  truth  of  the 
matters  stated  in  the  complaint  or  bill  of  said  insurance 
company,  and  setting  up  his  title  to  said  policy  of  insur- 
ance.   In  said  cross  complaint  it  was  alleged,  among  other 

things,  that  the  said  James  T.  Makepeace,  on  the day 

of ,  1871,  was  indebted  to  said  Corwin,  as  such  ad- 
ministrator, in  a  large  sum  of  money,  evidenced  by  his 
three  notes,  particularly  described,^  then  justly  due  and 
wholly  unpaid,  the  aggregate  amount  of  which  notes  was 
more  than  double  the  amount  of  said  policy  of  insurance ; 
that  (the  said  James  T.  Makepeace  being  then  in  full  life) 
the  appellee  Melissa  C.  Makepeace,  then  the  lawful  wife 
of,  and  cohabiting  with,  said  James  T.  Makepeace,  in  con- 
sideration and  in  part  payment  of  said  debt,  and  of  one 
dollar  to  her  paid  by  said  Corwin,  by  and  with  the  consent  of 
her  said  husband,  fully  and  completely  transferred  and  as- 
signed all  her  right,  title  and  interest  in  said  policy  to  the 
md  Corwin,  administrator,  all  of  which  was  evidenced 
by  her  endorsement  thereon,  signed  by  her  and  said  James 
T.  Makepeace,  and  duly  acknowledged  before  a  justice  of 
the  peace,  as  appeared  by  his  certificate  thereto  attached, 
a  copy  of  which  assignment  and  certificate  was  filed  with 
said  cross  complaint ;  that,  at  the  time  of  such  endorse- 
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ment,  the  appellee  Melissa  C.  Makepeace  delivered  said 
policy  of  insui'auce  to  said  Corwin,  for  said  purpose  and 
consideratiori,and  it  was  agreed,  that,  if  he  should  pay  any 
premiums  then  unpaid  on  the  same,  such  premiums  and 
those  already  paid  by  said  administrator  should  be  deduct- 
ed from  the  sum  realized  on  said  policy,  and  the  residue 
applied  in  part  payment  of  said  notes  and  debts,  so  owing 
as  aforesaid  by  said  James  T.  Makepeace ;  that  said  Cor- 
win, as  such  administrator,  and  said  Allen  W.  Makepeace,  in 
his  lifetime,  paid  certain  specified  annual  premiums,  at  cer- 
tain specified  times ;  that  all  the  said  notes  and  premiums 
paid,  with  interest  thereon,  remained  due  and  wholly  un- 
paid, except  by  said  transfer  of  said  policy  of  insurance; 
that,  ever  since  the  said  assignment,  the  said  Corwin,  ad- 
ministrator, had  possession  of  said  policy,  and  he  offered 
to  bring  it  into  court  and  deliver  it  up  to  said  insurance 
company  upon  the  payment  to  him  of  the  amount  thereof, 
or  as  the  court  might  thereafter  award  and  adjudge,  and 
he  filed  a  copy  of  said  policy  with  his  cross  complaint; 
that  the  said  James  T.  Makepeace  died  on  the  16th  day  of 
August,  1874,  and  the  said  Corwin,  administrator,  at  an 
expense  of  $30,  made  sufficient  proof  to  require  the  pay- 
ment of  said  policy,  and  the  said  insurance  company  would 
pay  the  same  to  him  if  the  appellee  Melissa  C.  Makepeace 
did  not  pretend  to  hold  an  interest  in  said  policy;  and 
that  the  appellee  Melissa  C.  Makepeace  had  no  interest 
whatever  in,  nor  right  to,  said  policy  or  money.  Wherefore 
the  said  John  E.  Corwin,  administrator,  asked  judgment 
against  the  appellee  Melissa  C.  Makepeace,  that  the  said 
money  belonged  and  should  be  paid  to  him  for  the  use  of 
the  estate  of  said  Allen  W.  Makepeace,  deceased,  by  the 
said  insurance  company,  and  for  other  proper  relief. 

We  give,  in  this  connection,  a  copy  of  the  alleged 
assignment  of  said  policy  of  insurance,  mentioned  in  and 
filed  with  said  Corwin's  so-called  cross  complaint,  as  fol- 
lows: 
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"In  consideration  of  the  sum  of  one  dollar  to  me  in 
hand  paid,  and  for  other  valuable  considerations,  I  hereby 
assign,  transfer  and  set  over  all  my  right,  title  and  inter- 
est ill  policy  No.  38,193,  in  The  Connecticut  Mutual  Life 
Insurance  Company  of  Hartford,  to  John  E.  Corwin,  of 
Madison  county.  State  of  Indiana,  this  30th  day  of  Decem- 
ber, 1871.  (Signed,)  Melissa  C.  Makepeace, 

"J.  T.  Makepeace." 

"In  presence  of  Wm.  B.  Dilts." 

To  this  assignment,  there  was  appended  a  certificate  of 
acknowledgment  by  one  R.  J.  Hall,  described  therein  as 
a  justice  of  the  peace  of  Madison  county,  Indiana,  in  the 
ordinary  form,  to  the  eftect  that  before  him  "  personally 
came  Melissa  C.  Makepeace  and  acknowledged  the  an- 
nexed asvsignment  to  be  her  free  and  voluntary  act  and 
deed."  This  certificate  was  dated  on  the  30th  day  of  De- 
cember, 1871,  the  date  of  said  assignment. 

The  said  John  E.  Corwin,  administrator,  and  the  appel- 
lee Melissa  C.  Makepeace  appeared  in  open  court  at  the 
March  term,  1875,  of  the  Madison  Circuit  Court,  and  mu- 
tually agreed  of  record,  each  with  the  other,  that  the  said 
sum  of  five  thousand  dollars  should  be  deposited  by  said 
insurance  company,  for  safe-keeping,  in  the  First  National 
Bank  of  Indianapolis,  and  that,  upon  the  filing  with  the 
clerk  of  said  court  of  a  proper  certificate  of  deposit,  pay- 
able to  the  order  of  the  clerk  of  said  court  whenever 
ordered  by  the  court,  the  said  Connecticut  Mutual  Life  In- 
surance Company  should  be  fully  discharged  from  all  fur- 
ther liability  as  to  said  sum  of  money  in  controversy  in  this 
suit. 

The  appellee  Melissa  C.  Makepeace  answered  the  com- 
plaint of  the  insurance  company  and  the  cross  complaint 
of  said  John  E.  Corwin,  administrator,  in  a  single  para- 
graph, duly  verified  by  her  oath,  wherein  she  admitted  all 
the  allegations  of  said  complaint  and  all  the  allegations  of 
said  cross  complaint,  except  so  much  of  said  cross  com- 
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plaint  as  alleged  the  transfer  and  assignment  of  her  right, 
title  and  interest,  to  the  said  John  E.  Corwin,  administra- 
tor, in  and  to  the  said  policy  of  insurance,  or  the  acknowl- 
edgment thereof  by  her,  or  that  she  ever  delivered  the 
said  policy  of  insurance  to  said  Corwin,  for  the  purpose 
and  consideration  alleged  in  said  cross  complaint,  or  for 
any  other  purpose  or  consideration,  or  that  she  made  any 
agreement  whatever  with  the  said  John  E.  Corwin,  in  re- 
lation to  said  policy  of  insurance,  which  allegations  in  said 
cross  complaint  she  denied  ;  and  she  further  said,  that  she 
never  assigned,  delivered  or  endorsed,  in  writing  or  other- 
wise, the  said  policy  of  insurance  to  the  said  John  E,  Cor- 
win, administrator  as  aforesaid  or  otherwise,  and  that  she 
never  authorized  or  empowered  any  other  person  to  en- 
dorse, assign  or  transfer  said  policy  to  said  John  E.  Cor- 
win, as  such  administrator  or  otherwise ;  and  that  the  said 
assignment  was  not  her  act  and  deed,  and  was  never  exe- 
cuted by  her.  Wherefore  she  asked  judgment  against  the 
said  John  E.  Corwin,  in  this  action,  that  the  money  due 
upon  the  said  policy  of  insurance  should  be  paid  to 
her,  etc. 

The  said  John  E.  Corwin  having  resigned  his  trust  as  ad- 
ministrator of  the  estate  ot  said  Allen  W.  Makepeace,  deceas- 
ed, and  the  appellant,  John  W.  Pence,  having  been  duly  ap- 
pointed and  qualified  as  administrator  de  bonis  non  of  said 
decedent's  estate,  on  motion  of  said  Pence  he  was  substi- 
tuted as  a  party  to  this  action,  in  the  room  and  stead  of 
the  said  John  E.  Corwin,  and  on  his  further  motion,  sup- 
ported by  affidavit,  the  venue  of  the  action  was  changed 
from  the  Madison  Circuit  Court  to  the  court  below. 

In  this  latter  court  the  cause  was  tried  by  a  jury,  and  a 
general  verdict  was  returned  in  favor  of  the  appellee  Melissa 
C.  Makepeace  ;  and  with  their  general  verdict  the  jury 
also  returned  into  court  their  special  findings  as  to  particu- 
lar questions  of  fact,  submitted  to  them  by  the  appellant, 
under  the  direction  of  the  court,  as  follows  : 
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"  1.  Was  not  policy  No.  38,198,  about  which  this  suit 
has  arisen,  delivered  to  John  E.  Corwin,  administrator  of 
the  estate  of  Allen  W.  Makepeace,  deceased,  as  security  for 
a  debt  from  James  T.  Makepeace  and  Samuel  Dusang  to 
the  said  estate  ? 

"  Ans.    No. 

"  2.  At  the  time  the  said  policy  of  insurance  was  deliv- 
ered to  said  John  E.  Corwin,  was  not  the  written  assign- 
ment endorsed  thereon,  with  the  signatures  of  James  T. 
Makepeace  and  Melissa  C.  Makepeace  thereunder  written, 
and  the  certificate  of  R.  J.  Hall,  justice,  attached  thereto 
as  it  now  appears  ? 

"  Ans.    No. 

**  3.  Is  not  the  copy  of  the  said  policy  of  insurance,  and 
the  assignment  thereof,  filed  with  the  complaint  in  this 
cause,  a  correct  copy  of  each  of  said  documents  ? 

"  Ans.    No. 

"  4.  Did  not  James  T.  Makepeace,  deceased,  deliver  to 
said  John  E.  Corwin,  along  with  said  policy  and  assign- 
ment thereof,  a  mortgage  made  by  himself  and  Melissa  C. 
Makepeace,  as  part  security  for  the  same  debt  owed  by 
himself  and  Samuel  Dusang  ? 

"  Ans.    No. 

^^  5.  Did  not  Melissa  C.  Mak  ;jeace  sign  and  acknowl- 
edge the  mortgage,  delivered  at  the  same  time  with  the 
policy  to  said  Corwin  ? 

''  Ans.    No. 

'^  6.  Did  not  Melissa  C.  Makepeace  sign  and  acknowl- 
edge the  assignment  upon  the  policy  of  insurance,  before 
the  same  was  delivered  to  said  Corwin  ? 

"  Ans.    No. 

"  7.  Did  not  John  E.  Corwin,  administrator,  etc.,  pay 
the  last  three  premiums  paid  upon  the  said  policy  of  in- 
rarance  ? 

"  Ans.    Yes. 
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"  8.  Is  there  not  still  due,  upon  the  indebtedness  of 
James  T.  Makepeace  and  Samuel  Busang,  for  which  thej 
executed  their  notes  on  the  30th  day  of  December,  1871, 
including  the  amount  paid  as  premiums  on  said  policy,  and 
interest,  the  sum  of  $6,806.51  ? 

« Ans.    No." 

The  appellant  moved  the  court  in  writing  for  a  new 
trial,  which  motion  was  overruled,  and  to  this  decision  he 
excepted.  The  court  then  rendered  judgment  upon  and 
in  accordance  with  the  general  verdict,  that  the  appellee 
Melissa  C.  Makepeace  was  entitled  to  said  sum  of  five 
thousand  dollars,  the  amount  of  said  policy  of  insurance, 
and  that  the  appellant  had  no  right,  title,  interest  or  claim 
in  or  to  the  said  policy,  or  said  sum  of  money,  or  any  part 
thereof,  and  that  said  appellee  recover  of  the  appellant 
her  costs  in  this  suit  expended,  etc.,  to  all  of  which  the 
appellant  objected  and  excepted,  and  lias  appealed  there- 
from to  this  court. 

The  only  error  assigned  by  the  appellant,  in  this  court, 
18  the  decision  of  the  court  below  in  overruling  his  motion 
for  a  new  trial.  Many  causes  were  assigned  by  the  appel- 
lant for  such  new  trial ;  but  of  these  we  will  only  consider 
such  as  his  learned  counsel  have  presented  and  discussed 
in  their  brief  of  this  cause  in  this  court,  and  this  we  will 
do  in  the  same  order  in  which  his  counsel  have  presented 
them. 

The  appellant's  attorneys  have  criticised,  at  great  length 
and  with  some  severity,  the  special  findings  of  the  jury,  in 
answer  to  the  appellant's  interrogatories.  We  do  not  pro- 
pose to  follow  counsel  through  this  criticism,  nor  to  com- 
ment thereon  in  this  opinion.  We  may  say  generally,  that 
it  has  seemed  to  us,  from  our  examination  of  the  record  of 
this  cause,  that  the  answers  of  the  jury,  complained  of  by 
counsel,  were  brought  out  by  the  remarkable  character  of 
the  interrogatories  to  which  the  jury  were  required  to  re- 
spond.    These  interrogatories  were  adroitly  and  skilfully 
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prepared,  by  counsel  learned  in  the  law  and  experienced  in 
its  practice.  The  phraseology  thereof,  and  the  words  used 
therein,  were  such  that  the  interrogatories  might  convey  a 
two-fold  meaning ;  especially  so  where  an  allusion  is  made 
or  implied  to^an  assignment  of  the  policy  of  insurance,  and 
the  alleged  delivery  of  such  assignment.  Of  course  the 
word  **deliver,"  as  applied  to  a  necessary  part  of  the  execu- 
tion of  every  written  instrument,  means  something  more 
than  the  mere  manual  delivery  of  the  instrument.  The 
delivery  of  a  writing,  as  a  part  of  its  execution,  can  only 
be  made  by  a  person  lawfully  authorized  to  execute  the 
writing,  or  at  least  to  make  delivery  thereof.  With  these 
views  in  mind,  one  can  readily  understand  how  an  intelli- 
gent jury,  if  they  believed,  as  they  had  the  right  to  do,  the 
appellee's  evidence,  might  honestly  and  truthfully  answer, 
as  they  did,  the  appellant's  interrogatories,  and  why  the 
appellant's  attorneys  should  be  so  much  dissatisfied,  appar- 
ently, with  the  unexpected  answers  of  the  jury.  Take,  for 
example,  the  first  interrogatory  above  set  out,  submitted 
to  the  jury  by  the  appellant ;  the  actual  manual  delivery  of 
the  policy  of  insurance  to  John  E.  Corwin,  by  some  one, 
and  perhaps  as  a  security  for  the  debt  mentioned  in  the 
interrogatory,  were  unimportant  and  immaterial  facts, 
which  could  have  no  possible  bearing  upon  the  proper  de- 
cision of  this  cause,  except  upon  the  hypothesis  that  such 
delivery  was  made  either  by  the  appellee  Melissa  C.  Make- 
peace, in  person,  or  by  some  one  thereunto  by  her  lawfully 
authorized.  The  policy  of  insurance,  prior  to  the  alleged 
asngnment  thereof  to  John  E.  Corwin,  was  undoubtedly  the 
property  of  Melissa  C.  Makepeace.  This  fact  the  appellant 
is  in  no  condition  to  controvert,  because  it  is  one  of  the 
fundamental  facts  which  constitute  his  cause  of  action  in 
this  case.  If  the  appellee  owned  the  policy,  she  alone 
could  deliver  it,  in  the  sense  of  an  assignment  by  delivery ; 
and  it  is  quite  clear,  we  think,  that  the  word  "  delivered  ** 
was*  used  in  that  sense,  in  the  first  interrogatory.    It  seems 
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to  US  that  the  jury  might  well  conclude,  that  the  purpoee 
of  the  lirst  interrogatory  was  to  ascertain  whether  they 
did  not  find  that  the  policy  of  insurance  had  heen  deliv- 
ered, that  is,  assigned  by  delivery,  by  the  appellee  to  John 
E.  Corwin.  If  the  jury  thus  construed,  as  they  well  mie^ht, 
the  first  interrogatory,  and  if  they  believed,  as  they  might, 
the  appellee's  evidence  in  regard  to  such  delivery,  then 
they  might  honestly  and  truthfully  answer  the  interroga- 
tory, as  they  did,  in  the  negative. 

What  we  have  said  in  regard  to  this  first  interrogatory 
is  applicable  to  the  other  interrogatories  propounded  by 
the  appellant  to  the  jury  trjnng  the  cause.  They  were  sus- 
ceptible of  a  two-fold  construction  ;  they  had  a  covert  or 
implied  meaning,  which  differed  from  their  apparent  mean- 
ing, and  the  jury  had  the  right,  we  think,  to  ascertain  the 
intent  and  purpose  of  the  interrogatory  if  they  could,  and 
to  answer  it  accordingly,  but  without  doing  violence  to 
the  language  used  therein. 

We  have  failed  to  find,  from  our  examiuation  of  the  in- 
terrogatories and  the  answers  of  the  jury  thereto,  and  the 
evidence  bearing  thereon,  that,  as  the  appellant's  counsel 
claim  in  argument,  "  There  is  such  a  mass  of  falsehood  in 
the  answers  to  these  interrogatories,  that  they  destroy  con- 
fidence in  the  honesty  of  the  jury's  intention,  and  render 
all  their  findings  not  only  doubtful  but  worthless.  " 

It  is  insisted  in  argument,  by  the  appellant's  attorneys, 
that  the  court  erred  in  permitting  the  appellee  to  propound 
the  following  question  to  a  witness  in  her  behalf:  ^^Did 
you  change  the  date  in  the  mortgage  ?  Is  that  your  blurring 
there  and  blotting  ?  " 

The  appellant  objected  to  this  question,  ^^  on  the  ground 
that  counsel  assumed  that  an  obliteration  had  taken  place, 
without  any  proof."  In  this  court,  the  appellant's  counsel 
object  to  the  question,  because  ^^  it  is  directly  leading."  It 
is  a  sufficient  answer  to  this  objection  to  say,  that  it  was 
aot  made  in  the  court  below,  and  it  cannot  be  made  for  the 


MAY  TERM,  1879.  867 


Pence,  Adminietrator.  v.  Makepeace  et  al. 


first  time  in  this  court.  This  rule  is  so  well  settled  that 
we  need  not  cite  authorities  in  its  support.  As  to  the  ob- 
jection to  the  question  made  in  the  circuit  court,  it  may  be 
eaid,  that,  as  the  mortgage  mentioned  was  in  evidence,  of 
course  the  blur  or  blot  therein  was  also  inevidence,and  afibrd- 
ed,  perhaps,  the  very  best  proof  that  could  be  made  of  such 
blur  or  blot.  We  think  that  the  appellant's  objection  to 
the  question  propounded  was  not  well  taken ;  and  we 
would  not  have  noticed  it  if  counsel  had  not,  in  argument, 
insisted  upon  its  validity  with  so  much  earnestness.  Even 
if  the  ruling  of  the  court  had  been  erroneous,  and  certain- 
ly it  was  not,  it  seems  to  us  that  the  error  would  have  been 
harmless,  for  the  witness  answered  the  question  objected 
to,  as  follows  :  "  I  can  not  say  in  regard  to  the  change  or 
blurring  of  that.  Colonel ;  I  don't  know  about  that."  We 
fail  to  see  how  the  ignorance  of  the  witness,  of  the  fact 
about  which  he  was  questioned,  could  possibly  harm  the 
appellant ;  and  this  court  has  always  refused  to  reverse  a 
judgment  for  a  harmless  error. 

We  pass  now  to  the  consideration  of  the  instructions  of 
the  court,  complained  of  by  the  appellant's  counsel  as  erro- 
neous. The  claim  of  the  appellant  to  the  policy  and  money 
in  controversy,  it  must  be  borne  in  mind,  in  considering  the 
instructions,  is  founded  exclusively  upon  an  alleged  assign- 
ment of  the  policy,  by  the  appellee,  to  the  said  John  E.  Cor- 
win.  The  only  issue  tendered  by  the  appellee  for  trial,  in 
this  cause,  was  formed  by  her  denial  under  oath  of  the  ex- 
ecution by  her  of  the  assignment  of  said  policy. 

The  third  instruction,  given  by  the  court  at  the  appel- 
lee's request,  was  as  follows  : 

*'  8.  The  policy  of  insurance,  being  payable  to  Melissa 
C.  Makepeace,  vested  in  her  alone  the  absolute  ownership 
of  it,  and  it  could  not  be  assigned  or  transferred  to  Corwin 
or  any  other  person,  by  her  husband  or  any  other  person, 
without  her  authority;  and  an   assignment  or  delivery  of 


858  SUPREME  COURT  OF  INDIANA. 


Pence,  Administrator,  v.  Makepeace  et  al. 


the  policy  to  Corwin  by  the  husband  of  the  defendant, 
without  her  authority,  would  not  bind  her  in  any  respect/' 
The  appellant's  counsel,  in  discussing  the  exception  to 
this  instruction,  have  assumed  a  position  which  is  untena- 
ble by  the  appellant,  in  this  case,  under  the  allegations  of 
his  cross  complaint.  It  is  insisted  by  his  counsel,  that  the 
instruction  quoted  was  erroneous,  because  it  informed  the 
jury  that  the  absolute  ownership  of  the  policy  of  insur- 
^.nce,  being  payable  to  the  appellee,  was  vested  in  her;  and 
that  the  policy  could  not  be  assigned  or  transferred  to  Cor- 
win or  any  other  person,  by  her  husband  or  any  other  per- 
son, without  her  authority;  and  that  an  assignment  or 
delivery  of  the  policy  to  Corwin,  by  her  husband,  without 
her  authority,  would  not  bind  her  in  any  respect.  It  is 
very  clear,  we  think,  that  this  instruction  clearly  stated  the 
law  applicable  to  the  case  made  by  the  allegations  of  the 
appellant's  cross  complaint.  The  argument  of  the  appel- 
lant's counsel,  against  the  instruction,  is  addressed  to  a 
case  dehors  the  record  of  this  cause.  They  insist,  that,  be- 
cause the  evidence  on  the  trial  showed  that  James  T.  Make- 
peace, the  appellee's  husband,  was  probably  insolvent  at 
the  time  he  procured  the  issue  of  the  policy  and  at  the 
times  of  the  payment  by  him  of  the  several  premiums 
thereon,  then  and  subsequently  as  they  became  due,  the 
premiums  thus  paid  were  fraudulent  as  against  his  existing 
creditors,  of  whom  the  appellant  as  the  successor  of  Cor- 
win was  one ;  and  that,  as  against  such  creditors,  the  ap- 
pellee was  not  the  absolute  owner  of  the  policy,  but  held  it 
merely  as  a  quasi  trustee  for  the  benefit  of  such  creditors. 
It  is  enough  for  us  to  say,  perhaps,  in  response  to  this  ar- 
gument, that  it  is  not  applicable  to  the  case  made  by  the 
averments  of  the  appellant's  cross  complaint,  and  by  the 
issue  joined  thereon.  We  need  not  and  do  not  decide,  in  this 
case,  what  effect,  if  any,  the  alleged  insolvency  of  James  T. 
Makepeace  might  possibly  have  upon  the  appellee's  title 
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to  the  policy  of  insurance  or  to  the  money  derived  there^ 
from ;  for  that  question  was  neither  tried  nor  decided  by  thej 
court  below,  in  this  case,  nor  is  it  presented  by  the  record 
of  this  cause  for  our  decision.  The  appellant  had  no  stand- 
ing in  the  circuit  court,  under  the  allegations  of  his  cross 
complaint,  and  has  none  in  this  court,  as  the  record  come« 
before  us,  save  and  except  under  and  by  virtue  of  the  al- 
leged assignment  of  the  policy  of  insurance,  executed  by 
the  appellee,  as  the  payee  of  the  polic}^  to  said  John  E. 
Corwin,  as  the  predecessor  of  the  appellant  in  his  trust.  As 
between  the  appellee  and  the  appellant,  under  the  aver- 
ments of  the  cross  complaint  and  the  issue  joined  thereon, 
the  absolute  title  and  ownership  of  the  appellee  of,  in,  and. 
to  the  policy  of  insurance,  prior  to  and  until  the  date  of  the 
alleged  assignment  thereof,  were  not  and  could  not  be  called 
in  question  in  this  case ;  for  the  appellant,  as  well  as  the 
appellee,  founded  his  title  and  claim  to  the  policy,  and  to 
the  money  derived  therefrom,  upon  the  absolute  ownership 
of  the  appellee  of  the  policy  in  question,  under  and  by 
reason  of  the  fact  that  she  was  the  payee  or  beneficiary 
named  in  the  policy.  Besides,  where  it  appears,  as  it  does 
in  this  case,  that  the  policy  of  insurance  has  been  procured 
and  taken  out  by  a  husband  and  father  upon  his  own  life, 
and  has  been  made  payable  to  his  wife,  with  the  evident 
and  only  view  and  purpose  of  making  suitable  and  necea- 
wry  provision  for  the  comfort,  support  and  maintenance  of 
his  wife  and  family,  after  his  removal  by  death,  we  would  | 
hesitate  long,  and  the  proof  that  the  premiums  paid  were 
grossly  fraudulent,  as  against  existing  creditors,  would  have 
to  be  clear  and  convincing,  before  we  could  be  induced  to 
hold  and  decide  that  the  proceeds  of  the  policy,  or  any  part 
thereof,  might  be  diverted  from  the  beneficiary  named  in 
the  policy,  and  applied  to  the  payment  of  the  debts  of  the 
assured.  The  procurement  of  a  policy  of  life  insurance,  as 
a  provision  for  the  &mi]y  of  the  assured  in  the  event  of  his 
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death,  and  the  payment  of  premiums  thereon,  by  a  person 
insolvent  or  of  limited  means,  whose  wife  and  family  may 
be  dependent  upon  him  and  his  labor  for  the  comforts  and 
even  the  necessaries  of  life,  are  acts  to  be  fostered  and  en- 
couraged by  the  law.     For  these  act«  are   not  hostile  to, 
but  we  think  are  in  full  accordance  with,  those  provisions 
of  our  law,  which  bear  upon  the  rights  and  duties  incident 
to  the  family  relation.      Society   can  not  be  benefited  by 
the  abject  poverty  or  destitution  of  any  family ;  but,  on 
the  contrary,  its  welfare  or  well-being  is  largely  dependent 
upon  the  welfare  or  well-being  of  each  and  every  family. 
A  necessary  provision  for  his  own  household  is  a  duty 
enjoined  upon  every  man,  by  divine  as  well  as  human  law, 
and  unless  the  acts  of  a  party,  in  making  such  provision 
as  was  made  by  James  T.  Makepeace  in  the  case  now  be- 
fore us,  are  clearly  and  grossly  fraudulent,  we  w^ould  be 
very  loth  to  divert  such  provision,  or  any  part  thereof, 
froni  the  purpose  for  which  it  was  intended,  and,  leaving 
the  widow  and  the  orphan  destitute,  apply  such  provision, 
or  a  part  thereof,  to  a  purpose  never  contemplated.    If, 
however,  it  were  conceded,  which  we  do  not  concede,  that 
the  creditor  of  the  assured  might,  in  any  case,  institute 
and  maintain  an  action  for  the  recover}''  of  any  part  of  the 
amount  of  a*  policy  of  insurance,  procured  by  an  insolvent 
debtor  upon  his  own  life  for  the  benefit  of  his  wife  or  fam- 
ily, upon  the  ground  that  the  premiums  therefor  were 
paid  with  money,  which  ought  to  have  been  applied  to  the 
payment  of  the  debt  of  the  assured  to  such  creditor,  and 
that  such  payment  of  such  premiums  by  the  assured  was 
a  fraud  upon  the  rights  of  such  creditor ;  we  are  clearly 
of  the  opinion,  that  the  very  utmost  which  the  creditor 
could  possibly  recover  in  such  action  would  be  the  aggre- 
gate amount  of  the  premiums  thus  paid.     The  creditor 
could  not,  in  any  event,  derive  a  profit  from,  or  recover 
aught  more  than,  the  sums  of  money  actually  paid  by  the 
debtor  in  premiums  upon  a  policy  of  insurance  upon  his 
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own  life,  payable  to  or  for  the  benefit  of  his  wife,  or 
any  member  of  his  family. 

Bat  we  have  digressed  considerably  from  the  considera- 
tion of  the  third  instruction  of  the  court  to  the  jury  trying 
the  cause;  not  more  so,  however,  than  the  appellant^s 
counsel  digressed,  in  argument,  from  the  same  subject. 

We  think  that  the  instruction  contained  a  correct  state- 
ment of  the  law  applicable  to  the  case  made  both  by  the 
pleadings  and  the  evidence,  and  therefore  we  hold  that  no 
error  was  committed  by  the  court  in  giving  this  instruc- 
tion. 

The  fourth  and  fifth  instructions  are  complained  of  as 
erroneous,  and  are  considered  together,  in  argument,  by 
the  appellant's  counsel,  because,  they  say,  "  they  imper- 
fectly repeat  each  other,  and  so  reiterate  error."  These 
instructions  were  as  follows  : 

*'  4.  In  order  to  prove  an  assignment  of  the  policy  to 
Corwin,  by  the  defendant  Melissa  C.  Makepeace,  the 
plaintiff  must  prove,  not  only  that  she  signed  her  name  to 
the  assignment,  but  must  prove,  also,  that  she  either 
delivered,  or  authorized  the  delivery  of,  the  policy  to 
Corwin. 

"5.  Possession  of  the  policy,  and  payments  of  pre- 
miums upon  it,  by  Corwin,  either  as  administrator  of 
said  estate  or  otherwise,  could  give  him  no  right  to  it, 
even  though  it  appeared  to  be  assigned  to  him,  if  the  de- 
fendant Melissa  Makepeace  had  not  signed  the  assign- 
ment, or  authorized  its  delivery  to  him." 

The  objection  to  the  first  of  these  two  instructions,  as 
we  understand  counsel,  is  rather  a  "  play  upon  words," 
or  the  meaning  of  them,  than  an  objection  to  the 
law  of  the  instruction.  The  jury  were  informed,  that, 
for  the  purpose  of  proving  the  alleged  assignment  of 
the  policy  by  Melissa  C.  Makepeace,  the  appellant 
must  prove,  not  only  that  she  signed  her  name   to  the 
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assignment,  but  that  she  either  delivered,  or  authorized 
the  delivery  of,  the  policy  of  insurance.  The  law  of  this 
instruction,  that  delivery  is  an  essential  part  of  the  exe- 
cution of  any  written  instrument,  is  elementary  law,  which 
we  do  not  understand  that  counsel  question.  It  is  objected, 
how^ever,  that  the  instruction  was  defective,  because,  while 
it  informed  the  jury  that  the  appellant  must  prove  that 
the  appellee  **  signed  her  name  to  the  assignment,"  yet  it 
omitted  "  all  mention  of,  or  allusion  to,  the  possibility  of 
her  signing  by  another,  that  is,  authorizing  some  one  to 
sign  for  her."  There  are  several  good  and  sufficient  an- 
swers to  this  objection.  It  was  not  necessary  for  the  court 
to  make  "  mention  of,  or  allusion  to,  the  possibility,"  when 
there  was  no  evidence  before  the  court  and  jury,  tending 
to  show  that  the  appellee  had  ever  authorized  any  one 
to  sign  "  her  name  to  the  assignment."  An  effort  was 
made  by  the  appellant  to  show  that  the  signature  of  the 
appellee's  name  to  the  alleged  assignment  of  the  policy 
was  in  her  handwriting ;  but  the  appellant  did  not  at- 
tempt to  prove  that  the  signature  was  in  the  handwriting  of 
any  one  authorized  by  her  to  sign  her  name  to  the  assign- 
ment. The  fourth  instruction  of  the  court  was  applicable  to 
and  covered  the  case  made  by  the  evidence,  on  the  point 
under  consideration,  and  this,  we  think,  was  all  that  was 
necessary.  Besides,  the  record  shows  that  the  court  gave 
the  jury  every  instruction  asked  for  by  the  appellant ;  bat 
it  does  not  appear,  that  in  these  instructions,  prepared  by 
the  appellant's  learned  attorneys,  they  made  any  **  mention 
of,  or  allusion  to,  the  possibility,"  that  the  appellee  might 
have  authorized  some  one  to  sign  the  assignment  for  her. 
If  there  had  been  evidence  before  the  jury,  tending,  even 
remotely,  to  show  that  the  "  possibility  "  alluded  to  even 
verged  upon  probability,  we  can  not  doubt  that  the  appel- 
lant's counsel  would  have  requested  the  court,  and  that  the 
court  would  have  promptly  complied  with  the  request,  to 
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instruct  the  jury,  that,  if  the  appellee's  name  was  signed 
to  the  assigument  by  any  one  authorized  by  her  to  sign 
it  for  her,  then  it  must  be  regarded  as  her  signature.  For 
this  would  have  been  merely  an  application  to  the  case  on 
trial  of  the  old  legal  maxim,  "  familiar  as  a  household 
word,"  of  qui  facit  per  alium,  faciUper  se.  The  fourth  in- 
struction of  the  court  was  not  erroneous. 

Of  the  fifth  instruction,  it  is  said  by  the  appellant,  that 
it  is  built  upon  the  fourth  instruction,  which,  we  are  told 
by  his  counsel,  is  a  ''  bad  foundation."  As  we  have  reached 
the  conclusion,  that  the  fourth  instruction  correctly  stated 
the  law  applicable  to  the  case  and  the  evidence,  we  must 
regard  it  as  a  good  foundation  ;  and,  therefore,  we  think  it 
is  unnecessary  for  us  to  comment  on  the  fifth  instruc- 
tion. It  seems  to  us,  that  the  court  committed  no  error  in 
giving  the  jury  this  instruction. 

The  next  instruction,  complained  of  in  argument,  by  the 
appellant's  counsel  is  the  seventh.  This  instruction  con- 
tains a  prefatory  stMement  of  fact,  in  regard  to  which 
the  law  is  applied  by  the  court  in  the  remainder  of  the  in- 
struction. The  only  part  of  this  instruction,  of  which 
complaint  is  here  made,  is  this  preface  or  prefatory  state- 
ment, which  reads  as  follows,  in  the  transcript  of  the  rec- 
ord on  file  in  this  court : 

"  There  is  a  paper  attached  to  the  policy  which  purports 
to  contain   an   acknowledgment  of  the   execution   of  the 

policy  of  insurance,  by  the  defendant,  Melissa  0. 

Makepeace,  before  R.  J.  Hall,  a  justice  of  the  peace ;  and 
then  the  court  instructed  the  jury  as  to  what  it  conceived 
to  be  the  eftect  of  such  acknowledgment,  as  an  instrument 
of  evidence,  if  the  jury  should  believe  from  the  evidence 
in  relation  to  such  acknowledgment,  that  it  was  not  at- 
tached to  the  policy  at  the  time  it  was  taken,  and  had  no 
reference  to  it.  but  was  afterward  attached  to  the  policy 
without  the  appellee's  consent  or  knowledge." 


864  SUPREME  COURT  OF  INDIANA. 

Pence,  Administrator,  v.  Makepeace  ei  al. 

It  will  be  observed,  that,  in  the  above  quotation  from 
the  seventh  instruction,  there  is  a  blank  or  omission  im- 
mediately preceding  the  words  "  policy  of  insurance," 
where  they  occur  therein,  and  it  is  of  this  blank  or  omis- 
sion in  said  quotation,  that  the  appellant's  counsel  com- 
plain in  this  court.  Bjut  we  fail  to  see  how,  or  wherein, 
the  appellant  could  be  possibly  harmed  by  this  blank  or 
omission  in  the  instruction.  If  the  blank  existed  at  the 
time  the  instruction  was  given,  and  the  appellant  believed 
that  this  blank  or  omission  was  prejudicial  to  his  interests, 
he  should  have  then  asked  the  court  to  fill  such  blank.  If 
the  blank  did  not  exist  in  fact,  but  simply  occurred  in 
transcribing  the  instruction  into  the  record  for  this  appeal, 
and  the  appellant  believed  that  the  omission  would  prevent 
him  from  properly  presenting  the  question  of  the  alleged 
error  of  the  court,  in  giving  the  instruction,  he  should  have 
applied  to  this  court  for  a  certiorari,  and  have  thus  pro- 
cured a  correct  copy  of  the  instruction.  Butthe  jury  could 
not  have  been  misled  by  this  blank  or  omission  in  the  in- 
struction ;  for  there  was  but  one  acknowledgment  before 
R.  J.  Hall,  a  justice,  attached  to  the  policy,  mentioned  or 
referred  to  either  in  the  pleadings  or  evidence,  and  that 
was  the  alleged  acknowledgment  by  the  appellee  of  her 
alleged  assignment  of  the  policy  of  insurance.  It  seems 
to  us  therefore,  that  this  blank  or  omission  in  the  seventh 
instruction,  if  it  could  be  called  an  error  was  entirely  harm- 
less, and  we  have  often  decided  that  we  will  not  reverse  a 
judgment  for  a  harmless  error. 

In  the  eighth  instruction  the  court  informed  the  jury,  in 
substance,  that  they  could  not  presume  or  infer  that  the 
appellee  had  given  James  T.  Makepeace  any  authority  to 
assign  or  transfer  the  policy  to  Corwin,  from  the  fact  that 
they  were  husband  and  wife  ;  but  that  such  authority  must 
be  proved  by  evidence.  There  was  no  error,  we  think,  in 
this  instruction. 

The  ninth  instruction  of  the  court  was  as  follows : 
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"  9.  Verbal  admi.ssions  or  statements,  consisting  of  mere 
repetitions  of  oral  statements  made  some  time  ago,  are 
subject  to  much  imperfection  and  mistake,  for  the  reason 
that  the  party  making  them  may  not  have  expressed  his  or 
her  own  meaning,  or  th^  witness  may  have  misunderstood 
him  or  her,  or,  by  not  giving  their  exact  language,  may 
have  changed  the  meaning  of  what  was  said ;  such  evi- 
dence should,  therefore,  be  received  by  the  jury  with  great 
caution.  But  admissions  deliberately  made,  and  well  un- 
derstood, are  entitled  to  your  consideration,  especially 
when  made  against  a  party's  own  interest." 

The  tenth  instruction  of  the  court  also  relates  to  the 
subject  of  verbal  admissions  and  statements  of  a  party  as 
evidence;  and  the  substantial  difference  between  it  and  the 
ninth  instruction,  we  think,  is,  that  the  general  rules  of 
evidence  in  regard  to  verbal  admissions,  stated  in  the 
ninth  instruction,  are  applied  by  the  court  in  the  tenth  in- 
struction to  the  alleged  verbal  admissions  of  the  appellee, 
and  the  evidence  in  relation  thereto.  We  are  clearly  of 
the  opinion  that  the  law  on  the  subject  of  these  instruc- 
tions is  clearly  and  correctly  stated  and  fairly  applied  there- 
in. The  ninth  instruction  is  almost  a  literal  copy  of  section 
200  of  1  Greenleaf  Evidence,  which  has  often  been  approved 
and  recognized  as  law  in  the  decisions  of  this  court.  HiU 
V.  Newman^  47  Ind.  187  ;  McMullen   v.  Glark^  49  Ind.   77. 

The  eleventh  instruction  also  relates  to  the  same  subject, 
and,  like  the  tenth,  is  merely  an  application  of  the  general 
rules  of  law  stated  in  the  ninth  instruction  to  the  evidence 
before  the  court  and  jury  in  this  case.  In  our  opinion  the 
court  did  not  err  in  either  of  these  three  instructions. 

In  the  thirteenth  instruction,  the  court  stated  the  law 
on  the  subject  of  an  attesting  or  subscribing  witness,  as 
follows : 

"  13.  The  assignment,  endorsed  upon  the  policy  of  in- 
surance, introduced  in  evidence,  appears  to  be  attested  by 
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Willim  B.  Dilts,  as  a  subscribing  witness.  The  testimony 
of  a  subscribing  witness,  in  whose  presence  a  written  in- 
strument purports  to  have  been  executed,  is  the  best  evi- 
dence of  the  execution  of  the  instrument,  but  is  not  the 
only  evidence  that  may  be  given  of  its  execution/' 

The  fourteenth  and  fifteenth  instructions  relate  to  the 
same  subject,  and  are  to  the  same  eftect.  There  can  be 
no  doubt,  we  think,  that  the  instructions  correctly  state 
the  law,  in  regard  to  the  subject-matter  thereof.  Jones  v. 
Cooprider,  1  Blackf.  47,  and  notes ;  Booker  v.  Bowles,  2 
Blackf.  90,  and  notes. 

Only  one  other  question  is  discussed  by  the  appellant's 
counsel  in  their  argument  of  this  cause  in  this  court,  and 
that  is  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict. It  can  not  be  questioned,  we  think,  but  that  there 
was  evidence  introduced  which  tended  to  sustain  the  ver- 
dict. As  we  have  seen,  the  only  question  for  trial  was, 
whether  or  not  the  appellee  had  ever  executed  the  written 
assignment,  under  which  the  appellant  claimed  title  to  the 
policy  and  money  in  suit.  In  her  evidence,  the  appellee 
denied  positively  and  unequivocally  that  she  had  ever 
executed  any  assignment  of  the  policy.  The  attesting 
witness,  whose  name  appeared  at  the  foot  of  the  assign- 
ment, testified  that  the  appellee  had  never  signed  the 
assignment  in  his  presence,  and  that  he  did  not  attest  such 
assignment.  The  justice  of  the  peace,  before  whom  it  was 
claimed  that  she  had  acknowledged  her  execution  of  the 
assignment,  testified  that  she  had  never  acknowledged  be- 
fore him  the  execution  of  the  assignment  of  the  policy. 
True,  there  was  a  mass  of  evidence  introduced  directly  in 
conflict  with  the  appellee's  evidence;  but  it  was  the 
province  of  the  jury  to  reconcile  this  conflicting  evidence 
if  thev  could,  or  otherwise  to  determine  which  of  the  wit- 
nesses  were  the  more  worth  v  of  belief.  Their  conclusion 
on  these  points  has  resulted  in  a  verdict  for  the  appellee; 
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and  this  verdict,  under  the  settled  rules  of  this  court,  we 
can  not  disturb  upon  the  weight  of  the  evidence. 

In  conclusion,  we  hold  that  the  court  did  not  err  in 
overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Kkchaxic's  Ltin. —  Maternal  Man. —  Copy. — Notice  of  Lien,—  Complaint — 
Description  of  Premises. — Cases  Distinguished, — Parties. — In  an  action  by 
a  material  man,  against  a  city  as  the  owner  of  real  estate,  to  enforce  a  me- 
chanic's lien  for  the  value  of  materials  furnished  for  and  used  in  the 
construclion  of  a  building  erected  on  such  real  estate  by  a  contractor, 
the  notice  recited  that  the  plaintiff  had  furnished  the  '*  material  for  the 
erection  of  the  city  engine  building  now  being  erected  on  part  of  lot  num- 
ber," etc.,  giving  notice  that  he  intended  to  hold  a  lien  on  said  *'  part  of 
said  lot  *  and  the  improvements  situate  thereon,"  etc.,  but  the  complaint 
contained  no  more  particular  description  thereof. 

Held,  on  demurrer,  that  the  description  in  the  notice  is  sufficient,  but,  for 
want  of  averments  rendering  such  description  certain,  the  complaint  is 
insufficient.  Bourgette  v.  Hubinger,  80  Ind.  296,  and  0*HaUoran  v.  Lea- 
chey,  39  Ind.  160,  distinguished. 

Held,  also,  on  demurrer  for  defect  of  parties  defendants,  that  the  contractor, 
though  a  proper,  was  not  a  necessary,  party. 

Same.  —  Extent  of  Lien. — A  mechanic's  or  material  man's  lien  attaches  to  the 
whole  lot  or  subdivision  of  land  upon  which  the  building  is  erected,  and 
not  merely  to  the  ground  covered  by  it.  * 

From  the*  Montgomery  Circuit  Court, 

T.  H.  Ristine^  for  appellant. 
R.  B.  F.  Peirce^  for  a'^pellee. 

I^IBLACK,  J. — This  was  a  proceeding  by  Benjamin  B. 
Barr,  against  the  city  of  Crawfordsville,  to  enforce  a  lien 
upon  a  building  erected  by  the  city,  for  materials  furnished 
for  the  building. 

The  cause  has  been  before  in  this  court.  See  The  City  of 
Crawfardaville  v.  Barry  45  Ind.  258. 

The  complaint  was  in  three  paragraphs,  but  the  second 
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paragraph  was  withdrawn  after  a  demurrer  to  each  para- 
graph had  been  interposed  and  overruled,  and  before  the 
cause  went  to  trial. 

A  trial  by  the  court  resulted  in  a  finding  and  judgment 
for  the  plaintift*,  and  in  a  decree  for  the  sale  of  the  build- 
ing and  ground  on  which  it  is  situated,  to  satisfy  the 
judgment. 

The  first  error  assigned  is  upon  the  overruling  of  the 
demurrer  to  the  complaint. 

The  first  paragraph  of  the  complaint  was  as  follows : 

"  The  plaintiff,  Benjamin  B.  Barr,  complains  of  the  de- 
fendant. The  City  of  Crawfordsville,  and  says,  that  duriug 
the  month  of  September,  1872,  Robert  Alexander  and 
Benjamin  Whitsett,  doing  business  under  the  firm  name 
and  style  of  Alexander  &  Whitsett,  were  engaged  in  the 
construction  of  a  certain  building  and  engine  house,  on 
part  of  lot  110  on  the  original  plat  of  the  town  (now  city) 
of  Crawfordsville,  in  Montgomery  county,  Indiana,  under 
a  contract  with  the  defendant,  who  was  at  the  time,  and 
now  is,  the  owner  of  said  part  of  lot  No.  110 ;  that,  on  the 
7th  day  of  November,  1872,  and  on  various  days  between 
that  day  and  up  to  and  including  the  14th  day  of  Novem- 
ber, 1872,  the  plaintiff  furnished,  sold  and  delivered  to 
said  Alexander  &  Whitsett,  contractors  as  aforesaid,  one 
hundred  and  thirteen  thousand  brick,  at  $7.62^  per  thou- 
sand, to  be  used  in  the  construction  of  said  city  building 
and  engine  house,  and  which  said  brick  were  used  in  the 
construction  of  said  engine  house  and  city  building.  And 
plaintiff  says  that  there  is  yet  unpaid  and  due  him,  from 
said  Alexander  &  Whitsett,  the  sum  of  four  hundred  and 
sixty-one  dollars,  with  interest  thereon,  being  [the]  amount 
of  balance  yet  due  this  plaintiff  for  said  brick  furnished  and 
used  as  aforesaid,  a  statement  of  which  said  account  is  filed 
herewith  and  made  part  hereof,  and  marked  *  B.'  And 
plaintiff  further  says,  that  afterward,  to  wit,  on  the  6th 
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day  of  February,  1873,  the  said  6th  day  of  February,  1873, 
b'jing  within  sixty  days  after  the  completion  of  said  city 
building  and  engine  house,  this  plaintift'  filed  his  written 
notice  in  the  recorder's  office,  giving  notice  of  his  intention 
to  hold  his  lien  on  said  part  of  lot  No.  110,  and  the  im- 
provements thereon,  for  said  balance  due  him  of  four  hun- 
dred and  sixty-one  dollars,  which  said  notice  was,  on  said 
6th  day  of  February,  1873,  recorded  in  M.  L.  Record  No. 
1,  page  128,  a  copy  of  which  said  notice,  with  the  recorder's 
endorsements  thereon,  is  filed  herewith  and  made  a  part 
hereof,  marked  *  A.' 

"Plaintift*  therefore  demands  judgment  for  nine  hun- 
dred dollars,  and  foreclosure  of  his  said  lien,  and  a  sale  of 
the  premises  and  improvements,  or  so  much  thereof  as  may 
be  necessary  to  pay  his  claim  herein,  and  for  all  other 
proper  relief." 

The  third  paragraph  of  the  complaint  described  the  real 
estate  against  which  it  sought  to  have  the  plaintift''s  lien 
enforced,  in  the  same  manner,  and  in  substantially  the  same 
words,  as  it  was  described  as  above  in  the  first  paragraph. 

The  copy  of  the  notice  filed  with  the  complaint  was  as 

follows : 

"  State  op  Indiana,  Montgomery  County,     1 

"  City  of  Crawfordsville.     j 

"  To  the  Mayor  and  City  Council  of  the  City  of  Craw- 
fordsville aforesaid,  and  to  all  others  whom  it  may  concern : 

"  Know  ye,  that  I,  the  undersigned,  having  furnished 
material  for  the  erection  of  the  city  engine  building  now 
being  erected  on  part  of  lot  number  one  hundred  and 
ten  (110),  on  the  original  plat  of  the  town,  now  city,  of 
Crawfordsville,  to  the  amount  of  eight  hundred  and 
sixty-one  dollars,  with  a  credit  on  said  bill  of  four  hun- 
dred dollars,  being  balance  due  on  said  bill  of  four  hun- 
dred and  sixty-one  dollars,  I  intend  to  hold  a  lien  on 
said  part  of   said    lot   110,   and  the  improvements  sit- 
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uate  thereon,  for  the  payment  of  my  claim  for  material 
furnished  from  time  to  time  to  MesBrs.  Alexander  &  Whit- 
sett,  contractors  for  the  erection  of  said  building. 

"  February  6th,  1873.  B.  B.  Barr." 

It  is  insisted  by  the  appellee,  that  the  question  of 
the  sufficiency  of  the  notice  did  not  arise  in  this  case 
upon  the  demurrer  to  the  several  paragraphs  of  the  com- 
plaint, and  the  cBses  of  Bourgette  v.  Hubinger^  80  Ind.  296, 
and  CHalloran  v.  Leachey^  89  Ind.  150,  are  cited  to  sustain 
that  position. 

There  was,  however,  an  obvious  difference  between  those 
cases  and  the  case  in  hearing.  Those  cases  were  both  ac- 
tions in  personam  as  well  as  in  rem,  that  is  to  say,  the  com- 
plaint in  each  of  them  alleged  facts  establishing  a  per- 
sonal liability  against  the  defendant,  in  addition  to  a 
claim  of  lien  upon  the  real  estate  which  was  set  up  under 
the  notice  in  each  case  respectively;  and,  as  each  complaint 
was,  at  all  events,  good  as  the  foundation  of  a  personal 
action,  this  court  very  properly  held,  that  a  demurrer 
would  not  lie,  and  that  the  only  way  of  raising  the  ques- 
tion of  the  sufficiency  of  the  notices  in  those  cases  would 
have  been  to  have  moved  to  strike  out  of  each  complaint  so 
much  as  related  to  the  alleged  liens  under  the  respec- 
tive notices. 

In  the  case  at  bar,  the  action  was  in  rem  simply,  and  the 
validity  of  the  plaintifi''s  claim  to  a  lien  on  the  real  estate, 
conceding  that  there  was  some  amount  due  him,  depended 
alone  upon  the  sufficiency  of  the  notice.  The  notice  in 
this  case  was,  we  think,  the  foundation  of  the  action  within 
the  meaning  of  section  78  of  the  code,  and  hence  properly 
made  a  part  of  the  complaint.  Its  sufficiency  was,  there- 
fore, necessarily  challenged  by  the  demurrer.  This  ruling 
is  in  accordance  with  the  precedents  established  by  this 
court.  The  City  of  Crawfordsville  v.  Barr,  45  Ind.  258; 
The  City  of  Crawfordsville  v.  Irwin,  46  Ind.  438. 


MAY  TERM,  1879.  871 

The  City  of  Crawfordfiville  v.  Barr. 

We  consider  the  notice  in  this  case  as  substantially  an 
equivalent  one  to  the  notice  contained,  and  held  by  this 
court  to  be  sufficient,  in  the  case  of  The  City  of  Crawfords- 
ville  V.  Johnson^  51  Ind.  897,  and  its  sufficiency  can,  we 
think,  be  fairly  sustained  upon  the  theory  that  ^^  that  is 
certain  which  can  be  rendered  certain."  But,  to  have 
made  this  notice  operative  to  enforce  the  lien  established 
by  it,  we  are  of  the  opinion  that  there  ought  to  have  been 
some  averment  in  the  complaint  particularly  describing 
the  part  of  the  lot  upon  which  the  building  referred  to  in 
the  notice  was  situated,  so  that  the  portion  of  the  lot  in- 
tended to  be  sold  to  satisfy  the  lien  might  have  been  de- 
scribed by  proper  metes  and  bounds,  or  by  some  appropri- 
ate subdivision  of  the  lot,  in  the  order  of  sale  and  in  the 
subsequent  proceedings. 

A.  mechanic's  or  material  man's  lien  attaches  to  the  lot 
or  subdivision  of  land  upon  which  the  building  is  situate, 
and  not  necessarily  only  to  the  ground  covered  by  the 
building.    2  R.  S.  1876,  p.  266,  sec.  647. 

It  is  quite  evident  to  us,  that  both  the  first  and  third 
paragraphs — ^the  only  ones  before  us — of  the  complaint  in 
this  case  are  fatally  defective  for  want  of  proper  aver- 
ments, giving  a  more  particular  description  of  the  part  of 
the  lot  intended  to  be  designated  by  the  notice.  Our  con- 
clusion as  to  the  insufficiency  of  these  paragraphs  seems 
to  us  to  be  fully  sustained  by  the  case  of  Munger  v.  Green, 
20  Ind.  38 ;  also,  by  the  case  of  Halstead  v.  The  Board  of 
CommWs  of  Lake  Co.,  56  Ind.  863. 

Defect  of  parties  was  also  assigned  as  a  ground  of  de- 
murrer to  the  complaint,  in  the  proceedings  below,  alleg- 
ing that  Alexander  &  "Whitsett  ought,  also,  to  have  been 
made  parties  defendants  to  the  action. 

While  those  gentlemen  mi^ht  properly  have  been  made 
codefendants  with  the  appellant,  yet,  as  no  judgment  of 
any  kind  was  demanded  against  them,  they  were  not  nee- 
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essary  parties  to  the  action.  The  objection,  therefore,  that 
they  were  not,  also,  made  defendants,  was  not  well  taken. 

As  the  judgment  must  be  reversed,  for  want  of  a  luffi- 
cient  complaint,  it  is  unnecessary  that  we  shall  review  the 
proceedings  below  subsequent  to  the  overruling  of  the 
demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to 
the  first  and  third  paragraphs  of  the  complaint,  and  for 
further  proceedings. 


HOGATS   ET   AL.   V.   EdWARDS. 

Contract  Implied. — Services  Rendered  by  Attorney  at  Request  of  Clienfs  At- 
torney.— Ratification. — Principal  and  Agent. — The  attorneys  of  one  of  the 
parties  to  an  action,  being  non-residents  of  the  county  wherein  the  action 
was  pending,  and  having  no  authority  from  their  client  to  employ  addi- 
tional counsel,  telegraphed  to  certain  resident  attorneys  to  file  a  certain 
pleading  in  such  cause,  on  behalf  of  the  client,  which  they,  entering  their 
appearance  for  the  client,  did.  Certain  interrogatories  having  been  filed 
by  the  opposite  party,  directed  to  such  client,  the  resident  attorneys  moved 
to  strike  them  out,  and,  on  the  overruling  of  that  ni*  tlon,  forwarded  the 
interrogatories  to  the  non-resident  attomeyfi,  who  caused  them  to  be  an- 
swered by  the  client,  and  then  returned  them  to  the  resident  attorneys  to 
be  filed.  When  the  cause  came  on  for  trial,  the  latter  attorneys,  without 
being  requested  so  to  do,  but  with  the  knowledge  of  the  client,  assisted  the 
non>resident  attorneys  in  empanelling  the  jury,  in  taking  down  evidence, 
and  in  consultations  regarding  the  defence. 

Heldj  in  an  action  therefor,  that  the  resident  attorneys  are  entitled  to  re- 
cover from  the  client  for  their  services. 

From  the  Boone  Circuit  Court. 

r.  W.  Lockhartj  E.  G.  Hogate  and  B.  B.  Blake^  for  ap- 
pellants. 

NiBLACK,  J. — ^Enoch  G.  Hogate  and  Kichard  3.  Blake 
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sued  John  K.  Edwards  in  the  court  below  for  services  as 
attorneys,  alleged  to  have  been  rendered  for  the  said  Ed- 
wards. 

From  the  pleadings  and  the  evidence,  we  may  summarize 
the  facts,  as  they  were  made  to  appear  upon  the  trial,  as 
follows : 

On  and  previous  to  the  7th  day  of  June,  1875,  an  action 
was  pending  in  the  Hendricks  Circuit  Court,  in  which  John 
]!T.  Shirley  and  William  N.  Crabb  were  plaintiffs,  and  the 
said  John  K.  Edwards  and  James  Dugan  were  defendants ; 
that  Edwards,  at  that  time  and  since,  resided  in  Boone 
county,  where  Messrs.  Clements  &  Wills,  practising  attor- 
neys, first  employed  by  him  to  defend  the  action,  also  re- 
sided ;  that  the  plaintiffs  were  then  and  since  residents  of 
Hendricks  county,  and  were  practising  law  in  that  county 
as  partners  under  the  firm  name  of  Hogate  &  Blake ;  that, 
on  the  said  7th  day  of  June,  1875,  Clements  &  Wills,  then 
attorneys  for  Edwards,  and  having  reference  to  the  cause 
above  named,  telegraphed  the  plaintiffs  as  follows : 

"Lebanon,  Ind.,  6 — 7,1875. 

"  To  Hogate  &  Blake,  Danville,  Ind.  : 

"  In  fourteen  hundred  and  three  file  a  separate  gen- 
eral denial  for  John  K,  Edwards.     Answer. 

"Clements  &  Wills." 

That,  as  requested,  the  plaintiffs  appeared  in  the  Hen- 
dricks Circuit  Court  and  filed  an  answer  in  general  denial 
lor  Edwards ;  that  afterward  the  attorneys  for  the  plain- 
tiffs in  that  action  filed  written  interrogatories  in  the  cause, 
to  be  answered  by  Edwards,  and  the  said  Hogate  &  Blake 
again  appeared  to  the  action  and  moved  to  strike  out  those 
interrogatories  ;  that,  "  failing  to  get  them  struck  out,  they 
mailed  them  to  Mr.  Clements,  who  was  senior  counsel  in 
the  cause,  and  he  had  Edwards  to  answer  them,  and  then 
returned  them,  thus  answered,  to  Hogate  &  Blake  to  be  filed 
in  court;  that,  before  the  trial  came  on,  Wills  went  out  of 
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the  case,  and  Wesner,  another  practising  attorney,  took  his 
place  in  the  subsequent  proceedings ;  that,  when  the  cause 
came  on  for  trial,  Clements  &  Wesner  and  Hogate  &  Blake 
appeared  and  conducted  the  defence  for  Edwards,  Hogate 
&  Blake  assisting  in  impanelling  the  jury ;  that  Hogate  took 
down  the  testimony  and  Blake  was  present  giving  attention 
to  the  case,  both  being  present  during  the  entire  trial,  last- 
ing two  days  ;  that  Edwards  was  also  present  during  the 
entire  trial,  sitting  with  said  attorneys,  who  were  conduct- 
ing his  defence,  and  making  suggestions  from  time  to  time 
to  them,  as  to  the  management  of  his  defence ;  that  once 
during  the  trial  Edwards  was  in  the  office  of  Hogate  4 
Blake,  talking  generally  with  Clements,  Hogate,  and  per- 
haps others,  about  the  case  and  his  defence ;  that  nothing 
was  said  to  Hogate  or  Blake  during  the  progress  of  the 
cause,  either  by  Clements  or  Edwards,  or  any  one  else,  as  to 
any  fee  or  compensation  which  they  were  to  ormight  receive 
for  their  services.  As  to  these  facts  there  was  no  conflict 
in  the  evidence. 

Edwards  testified,  that,  immediately  after  the  trial  of  the 
cause  against  him  and  Dugan  had  been  concladed,  he  in- 
quired of  Hogate  about  his  fee,  and  that  Hogate  said  Clem- 
ents would  settle  with  him.  Hogate,  in  his  testimony,  de- 
nied this  statement,  and  said  that  Edwards,  just  before  he 
left  the  court-house  at  Danville,  after  the  trial,  remarked 
to  him,  "  I  will  see  you  again  ;"  to  which  he,  Hogate,  re- 
plied, "  All  right."  Clements  testified,  that,  since  the  trial 
above  referred  to,  the  plaintiffii,  Hogate  and  Blake,  had  writ- 
ten to  him  two  letters,  which  were  either  mislaid  or  lost, 
requesting  him  to  settle  their  fee.  Both  Hogate  and  Blake, 
in  their  testimony,  acknowledged  that  they  had  twice  writ- 
ten to  Clements  concerning  their  fee,  but  asserted  that  i»i 
both  those  letters  they  requested  Clements  to  see  Edwaixls 
and  induce  him  to  pay  it. 

Upon  this  evidence,  omitting  here  what  was  said  as  to 
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the  valae  of  the  services  sued  for,  and  some  merely  inci- 
dental matters  not  necessary  to  be  set  out  in  this  opinion, 
the  court  trying  the  cause  found  for  the  defendant,  and, 
over  a  motion  for  a  new  trial,  raising  the  question  of 
the  sufficiency  of  the  evidence,  rendered  judgment  for  the 
defendant,  upon  the  finding. 

The  only  error  assigned  is  upon  the  decision  of  the 
court  in  overruling  the  motion  for  a  new  trial. 

As  has  been  seen  there  was  no  conflict  in  the  evidence 
as  to  the  main  and  controlling  facts  in  this  case.  The  con- 
flicting testimony  was  with  regard  to  collateral  questions, 
arising  after  the  services  were  rendered  for  which  compen- 
sation was  demanded. 

The  question  to  be  decided  here  is :  Did  the  evidence, 
about  which  there  was  no  conflict  establish  a  valid  claim 
against  Edwards,  for  the  services  performed  by  Hogate  k 
Blake  ?  If  it  did,  the  judgment  ought  to  be  reversed.  If 
not,  then  it  must  be  affirmed. 

The  case  of  Briggs  v.  Town  of  Georgia^  10  Vermont, 
68,  was,  in  many  respects,  a  very  similar  one  to  the 
one  in  hearing.  In  that  case  the  court  said  :  ^'  If  the  at- 
torney, who  has  the  management  of  the  suit,  employ  an 
assistant  at  the  trial,  and  the  client  is  present,  and  sees  the 
person,  thus  employed,  assist  in  managing  and  conducting 
the  suit,  the  inference  would  be  strong,  if  not  irresistible, 
that  he  consented  to  such  employment,  and  he  would  be 
liable  for  the  fees  of  the  assisting  counsel." 

In  the  case  of  Brigham  v.  Foster^  7  Allen,  419,  which 
was  an  action  for  services  as  attornev,  the  court  said : 

"  The  mere  fact  that  the  plaintiff  rendered  professional 
services  in  favor  of  the  defendant  on  the  trial  of  a  cause 
in  which  the  latter  was  a  party  would  not  alone  be  suffi- 
cient to  establish  a  legal  claim  for  compensation  therefor. 
Nor  are  we  prepared  to  say  that  a  retainer  by  the  attor- 
ney of  record  in  the  suit  would  of  itself  bind  the  defend- 
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ant  to  pay  the  fees  of  counsel  who  were  thus  retained  and 
who  rendered  their  services  in  his  absence  and  without  his 
knowledge.  This  case  has  other  elements  in  it,  upon 
which  an  implied  promise  and  legal  liability  may  properlv 
be  held  to  arise  on  the  part  of  the  defendant  to  make  a 
reasonable  compensation  for  the  services  rendered  by  the 
plaintiff.     *     *    * 

"  The  plaintiff  was  employed  in  the  case  through 
the  agency  of  Porter,  who  was  the  attorney  of  record 
of  the  defendant  in  the  suit,  and  who  also  had  the 
management  and  preparation  of  the  case  for  trial. 
The  plaintiff,  being  thus  introduced  into  the  case,  as- 
sumed the  relation  of  counsel  in  the  presence  of  the  de- 
fendant, and  conducted  the  ease  with  his  knowledge  and 
participation,  and  the  defendant  consulted  with  him  on 
the  trial.  This  would  ordinarily  be  quite  sufficient  to  ren- 
der the  party  liable  for  the  services  performed." 

These  cases  seem  to  us  to  be  well  supported,  both  on 
principle  and  by  authority,  and  are,  we  think,  decisive  of 
the  case  before  us. 

Whether  Clements  &  Wills  were  authorized  to  employ 
assistant  counsel  or  not,  the  conduct  of  Edwards  upon 
the  trial  must  be  held  to  have  amounted  to  an  implied 
ratification  of  th^ir  employment  of  the  appellants,  and 
to  have  rendered  him  liable  to  the  appellants  for  the  rea- 
sonable value  of  their  services.  Dunlap's  Paley  Agency,171; 
Story  Agency,  sees.  249  to  255 ;  Long  v.  Bodman,  58 
Ind.  58. 

In  our  opinion,  therefore,  the  court  erred  in  overruling 
the  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 
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Bastabdy. — Instruction  aa  to  Time  Child  was  Begoiten. — "Where,  in  a  pros-  J***^  480 
ecution  for  bastardy,  it  is  a  question,  from  the  evidence,  as  to  whether  or  not 
another  than  the  defendant  was  the  father  of  the  child,  which  was  a  "  full 
grown,  nine  months  child,*'  and  as  to  whether,  from  the  testimony  of  the 
relatrix,  the  defendant  had  had  access  to  her  within  the  period  during 
which  it  must  have  been  begotten,  it  was  erroneous  to  instruct  the  jury 
trying  the  cause,  that  the  day  and  month  on  which  it  was  begotten  were 
unimportant,  if  they  found  that  he  was  its  father. 

Samk. — Access  Does  Not  Import  Intercourse.—  It  was  also  improper  to  in- 
struct the  jury,  in  relation  to  testimony  by  the  relatrix  that  the  defendant 
had  been  in  her  company  at  certain  times,  that  su';h  testimony  tended  to 
prove,  that,  at  those  times,  he  was  having  sexual  intercourse  with  her. 

^jkU^.— Defendant's  Knowledge  of  Relatrix  s  Pregnancy. — An  instruction, 
that  the  fact  that  the  defendant  was  aware,  and  communicated  to  others 
his  knowledge,  of  the  pregnancy  of  the  relatrix  soon  after  the  child  was 
begotten,  should  be  considered,  was  erroneous. 

Samb. — Occupation, —  Credibility  of  Witness. — An  instruction,  that,  if  the 
defendant  was  a  teacher,  that  fact  added  nothing  to  his  credibility,  but 
in  fact  detracted  therefrom,  if  he  had  in  fact  had  sexual  intercourse  with 
the  relatrix,  was  erroneous. 

Same. — Pauper. — Instruction  Prfjudieing  Jury. — A  statement,  in  an  instruc- 
tion, that  the  child  was  a  bastard,  and  would  become  a  charge  upon  the 
county  if  no  father  should  be  found  for  it,  was  improper. 

Sauz.— Standing  and  Character  of  Defendant  and  Relatrix. — It  was  improper 
for  the  court  to  instruct  the  jury,  that  they  may  consider  whether  the  de- 
fendant, as  a  man  of  character,  was  likely  to  influence  the  relatrix,  as  a 
woman  of  a  confiding  nature,  to  consent  to  the  sexual  act. 

%KVLz.—  Impeachment  of  Witness. — Character. — The  general  moral  character, 
but  not  specific  acts,  of  a  witness  may  be  given  in  evidence  to  impeach 
him. 

Sams. — Instruction  Reciting  Evidence. — An  instruction  professing  to  recite 
the  testimony  of  a  witness  as  it  was  given  is  erroneous. 

Samk.—  Weight  of  Evidence. — An  instruction  charging  the  jury  as  to  the 
weight  they  should  give  to  certain  testimony  is  erroneous. 

Prom  the  Miami  Circuit  Court. 

J.  L.  Farrar^  J.  Farrar  and  L.  Walker^  for  appellant. 
J.  S,  Slick,  for  appellee. 

BiDDLE,  J. — Prosecution  for  bastardy,  against  the  appel- 
lant, by  the  State,  on  the  relation  of  Lucinda  Zartman. 
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Conviction,  followed  by  the  usual  order  of  payments  for  the 
support  of  the  child.     Appeal. 

The  only  assignment  of  error  in  this  court  is,  overrul- 
ing the  motion  for  a  new  trial,  under  which  various  ques- 
tions are  reserved,  among  which  are  exceptions  to  certain 
instructions  given  to  the  jury  by  the  court,  which  were  as 
follows : 

"  1.  The  statement  of  the  prosecuting  witness  is,  that 
Thomas  Cunningham  is  the  father  of  the  child.  If  it  is 
so,  the  verdict  should  be  for  the  plaintifi';  if  not,  for  the 
defendant.  The  simple  inquiry  is,  Is  Thomas  Cunning- 
ham the  father  of  the  child  ?  It  does  not  make  any  differ- 
ence whether  it  was  begotten  on  Sunday,  or  any  other 
day,  if  you  find  it  proven  at  any  time ;  nor  does  it  make 
any  difference  if  it  was  in  April,  May  or  June,  if  he  was 
the  father.  The  names  of  months  and  days  are  unimpor- 
tant. The  only  question  is.  Was  he  the  father  of  the 
child  ? 

**  2.  In  answer  to  the  statement  of  the  girl,  it  is  claimed 
that  there  was  no  opportunity  of  access.  This  I  under- 
stand to  be  his  ground  of  defence.  If,  when  this  com- 
merce was  claimed,  he  was  absent,  he  could  not  be  the 
father;  and  I  understand  that  the  defence,  as  to  that  ex- 
tent, is  on  the  ground  of  impossibility  of  access.  Upon 
the  one  side  is  proof  by  the  girl,  and  supported  in  some 
measure  by  the  father,  that  Cunningham  was  at  her  house 
three  several  times,  naming  them. 

"  8.  The  testimony  of  the  girl  and  her  father,  that  he 
was  present  at  the  times,  tends  to  show  that  Cunningham 
was  at  Zartman's  house,  having  connection  with  her,  on 
three  several  occasions.  Several  witnesses  put  that  in 
question  in  this  way :  It  seems  Cunningham  went  to  his 
father's  house  to  remain  over  Sunday,  and  for  other 
purposes.  Now,  if  this  girl  and  her  father  are  to  be 
believed,  and  you  can  put  it  together  and  make  it  consist 
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with  the  testimony  of  Cunningham  and  his  sons,  that  he 
went  home  and  remained  over  Sunday,  you  should  do  so. 

"4.  For  a  person  to  say  that  an  individual  is  in  the 
neighborhood  when  he  was  with  him  is  proper  testimony, 
but  for  him  to  say  he  was  in  the  neighborhood  when 
he  was  not  with  him,  or  was  with  him  only  a  part 
of  the  time,  is  saying  something  he  don't  know;  it  is  not 
a  statement  of  fact.  If  you  can  put  these  facts  together,  so 
that  Cunningham  could  have  gone  and  returned  in  these 
intervals,  believing  in  the  testimony  of  the  plaintiff,  so  as 
to  reconcile  these  statements,  it  is  your  duty  so  to  find. 
If  the  testimony  of  Zartman  and  daughter,  and  of  Cun- 
ningham and  sons,  can  be  reconciled,  you,  as  a  jury, 
should  do  it. 

"  5.  There  has  been  informatioli  given  as  to  early 
knowledge  of  Cunningham  as  to  the  pregnancy  of  the 
girl.  The  rule  would  be  this,  applied  every  day  in  differ- 
ent cases. 

"  6.  If  a  girl  in  the  first  two,  three  or  fonr  months  of 
her  pregnancy  confides  it,  she  is  likelj'  to  tell  it  to  a  party 
who  has  a  right  to  know  it,  and  if  he  tells  it  you  may  en- 
quire how  Cunningham  knew  it.  I  don't  mean  to  say  he 
knew  it,  but,  if  he  knew  it,  it  is  a  question  how  he  came 
to  know  it. 

"  7.  The  fact  that  Thomas  Cunningham  was  a  teacher 
of  the  county  does  not  add  to  his  credit,  if  you  find  that 
he  had  carnal  intercourse  with  the  prosecuting  witness, 
bat  is  greatly  to  his  discredit.  Again,  if  you  find  a  teach- 
er in  the  public  schools  holding  a  certificate  which  recom- 
mends him  as  a  teacher  of  good  morals,  and  he  likewise 
states,  as  does  Frank  Cunningham,  that  he  has  had  carnal 
intercourse  with  a  woman,  it  properly  enters  in  the  con- 
sideration of  a  jury  upon  his  confession,  as  a  fact  going  to 
his  moral  character. 

*'  8.    We  find  here  a  mother  without  a  husband,  a  child 
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without  a  father,  which  is  or  may  be  a  public  chaise  upon 
the  county  if  no  father  is  found.  It  is  a  case  which  goes 
to  the  good  sense  of  everybody,  by  the  j  ury  to  be  j  udge  see  the 
proofs,  by  rules  applied  to  ordinary  experience.  The  con- 
dition of  the  girl,  her  mental  force  and  her  age  may  be 
considered  ;  whether  she  is  likely  to  be  confiding  and  im- 
posed upon,  and  what  relations  she  bore  the  defendant, 
and  whether  from  these  to  be  more  quickly  overcome.  If 
the  person  imposing  is  a  man  of  character,  the  imposition 
is  easier." 

We  may  remark  here,  that  the  instructions  are  so  irreg- 
ularly numbered  in  the  transcript,  that  we  have  renum- 
bered them  in  the  order  in  which  they  appear  to  have  been 
given  to  the  jury,  and  in  the  order  in  which  they  stand  in 
the  transcript. 

Upon  the  trial  the  prosecutingwitness,  and  the  physician 
attending  her  delivery,  testified  that  the  child  was  born  on 
the  23d  day  of  December,  1875.  The  physician  testified  that 
he  thought  the  child  was  a  "  full  grown,  nine  months  child," 
and  gave  the  facts  which  induced  his  belief.  This  testi- 
mony was  not  contradicted. 

There  is  testimony  tending  to  prove  that  Samuel  York 
had  sexual  connection  with  the  prosecuting  witness  be- 
tween the  17th  and  20th  of  March,  1875,  and  testimony 
tending  to  prove  that  the  appellant  never  saw  the  prosecut- 
ing witness  until  the  13th  day  of  April,  1875,  and  that  he 
never  saw  her  again  until  the  6th  of  June,  1875.  The 
prosecuting  witness  testified  upon  the  trial,  before  the /jury, 
that  "  the  child  was  begotten  about  the  1st  of  April, 
about  the  middle  of  April,  or  about  the  1st  of  May." 

As  applicable  to  the  evidence  before  the  jury,  we  do  not 
think  the  instructions  to  the  jury  can  be  upheld.  It  was 
erroneous  to  instruct  the  jury  what  statements  the  prose- 
cuting witness  had  made  to  them  in  her  testimony,  as  was 
done  in  the  first  instruction ;  that  was  solely  for  the  jury  to 
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decide;  and,  in  view  of  the  testimony  as  to  the  time  th» 
child  was  born,  it  was  improper  to  instruct  the  jury  that 
it  was  immaterial  whether  it  was  begotten  in  April,  May, 
or  Jane ;  for,  if  it  was  born  December  23d  following,  and 
was  a  "  full  grown,  nine  months  child,"  it  could  not  have 
been  begotten  in  either  of  those  months;  besides,  if  it  had 
been  begotten  on  the  last  day  of  June,  by  the  well  known 
period  of  gestation,  it  could  not  have  been  born  alive  on 
the  23d  day  of  the  next  December,  and  survived. 

The  sentence,  "  Upon  the  one  side  is  proof  by  the  girl, 
and  supported  in  some  measure  by  the  father,  that  Cun- 
ningham was  at  her  house  three  several  times,  naming 
them,"  as  stated  in  instruction  number  two,  is  erroneous. 
It  directly  tells  the  jury  what  proof  was  made  by  the  girl, 
supported  in  some  measure  by  her  father.  This  was  solely 
for  the  jury  to  decide,  and  not  the  court. 

Instruction  number  3  is  wrong  in  telling  the  jury 
what  the  testimony  of  the  girl  and  her  father  tended  to 
prove;  and  the  proposition,  that,  if  the  appellant  was  pres- 
ent at  Zartman's  house,  that  fact  tended  to  prove  that  he 
was  having  connection  with  the  girl  ''  on  three  several  oc- 
casions," can  not  be  upheld  as  a  rule  of  law. 

The  4th  instruction  charges  as  to  thb  weight  and  mean- 
ing of  the  testimony,  and  in  this  respect  is  erroneous. 

We  have  not  been  able  to  understand  the  meaning  of  the 
5th  instruction,  but  it  is  clearly  wrong  in  telling  the  jury 
that  there  had  been  information  given  as  to  early  knowl- 
edge of  Cunningham  as  to  the  pregnancy  of  the  girl.  If 
this  question  had  any  significance  in  the  case,  it  was  for  the 
jury  to  decide,  and  not  the  court. 

The  6th  instruction  contains  merely  an  inference  of  fact 
uncoupled  with  any  rule  of  law,  and  ought  not  to  have  been 
given. 

The  credibility  of  witnesses  can  not  be  impeached 
in  the  method  pointed  out  in  instruction  number  7  ;  their 
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general  moral  character  may  be  given  in  evidence  to 
the  jury,  but  not  specific  act«,  to  impeach  their  credibility. 
This  rule  is  well  settled. 

The  first  sentence  of  instruction  number  8  amonnts 
to  assuming  that  the  prosecutrix  has  been  delivered  of  a 
child,  and  that  the  child  is  a  bastard, — two  important  facts 
for  the  jury  to  find,  and  not  for  the  court  to  assume;  and 
the  statement,  that  the  child  might  become  a  public  charge, 
if  no  father  was  found  for  it,  was  well  calculated  to  preju- 
dice the  jury  against  appellant.  We  are  unable  to  under- 
stand the  second  sentence  of  this  instruction.  The  remain- 
ing part  of  it,  as  to  the  condition  of  the  girl,  her  age,  her 
being  overcome,  and  the  character  of  the  person  who  im- 
posed upon  her,  might  have  some  significance  in  a  trial  for 
seduction  ;  but  in  a  trial  for  bastardy,  wherein  it  is  imma- 
terial whether  the  girl  was  willing  or  unwilling,  or  consent- 
ed or  was  overcome,  it  is  wholly  out  of  place,  and  would 
be  very  likely  to  influence  the  jury  improperly. 

Other  questions  are  made  upon  the  admission  and  re- 
jection of  evidence,  and  upon  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict,  which  we  do  not  examine,  as 
we  think  the  appellant  is  entitled  to  a  new  trial  on  ac- 
count of  the  erroneous  instructions  given  to  the  jury. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  sustain  the  motion  for  a  new  trial,  and 
for  further  proceedings. 


Moore  v.  The  State. 

Liquor  La'VT. — Sale  io  Minor  in  Good  Faith. — Reprfsentaiions  of  MvHar  oi 
to  his  Age, — Instruction  Assuming  Fact  not  Proved. — On  the  trial  of  «  de- 
fendant indicted  for  seUing  intoxicating  liquor  to  a  minor,  wherein  the  de- 
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fence  was  that  the  sale  alleged  had  been  made  by  the  defendant  in  good 
&ith,  upon  the  strength,  and  in  the  honest  belief  of  the  truth,  of  repre- 
sentations proved  to  have  been  made  to  the  defendant,  by  the  minor  and 
others,  at  and  before  the  time  the  sale  was  made,  that  such  minor  was  an 
adult,  it  was  error  in  the  court,  in  its  instructions  to  the  jury,  in  the  ab- 
sence of  evidence  to  that  effect,  to  charge  them  that,  if  such  representations 
were  made  after  the  sale  charged,  they  could  not  be  considered  by  them. 

From  the  Henry  Circuit  Court. 

D.  W,  Chambers  and Barnardj  for  appellant. 

T.  W.  Woolleriy  Attorney  General,  for  the  State. 

WoRDEN,  C.  J. — This  was  an  indictment  against  the  ap- 
pellant, for  selling  intoxicating  liquor  to  George  Brown,  a 
minor. 

Trial  by  jury,  and  conviction. 

The  principal  question  controverted  in  the  cause  was 
whether  the  appellant  acted  in  good  faith  in  selling  the 
liquor  to  Brown,  believing  him  to  be  an  adult. 

The  court  gave  to  the  jury  the  following,  among  other, 
charges,  viz. : 

"  8.  If  the  defendant  sold  the  intoxicating  liquor,  as 
charged,  to  George  Brown,  who  was  in  fact-  then  under 
twenty-one  years  of  age,  but  if  the  defendant,  when  he 
60  made  such  sale,  believed  that  said  George  Brown  was 
twenty-one  years  of  age,  and  acting  in  good  faith  upon 
such  belief,  and  in  the  exercise  of  reasonable  caution,  made 
the  sale,  he  must  be  acquitted."  So  much  of  the  charge 
was  given  at  the  instance  of  the  defendant,  but  the 
court  appended  thereto  the  following :  "  Testimony  has 
been  given  concerning  statements  said  to  have  been  made 
by  George  Brown  to  the  defendant,  concerning  his  age. 
It  is  for  the  jury  to  determine,  from  all  the  evidence, 
whether  or  not  such  statements  were  in  fact  made ;  and, 
if  made,  whether  or  not  they  were  made  at  the  time,  or 
before  or  after  the  sale  testified  to  by  the  prosecuting 
witness.  If  they  were  made  afterward,  then  they  can 
not  be  considered  for  the  purpose  of  showing  good  faith 
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or  diligence  on  the  part  of  the  defendant,  for  the  plain 
reason  that  he  could  not  have  made  the  sale  upon  the 
faith  of  representations  made  after  the  sale." 

The  matter  thus  added  by  the  court  was,  doubtless, 
logically  correct,  and  legally  so,  if  applicable  to  the  case 
made  by  the  evidence.  It  assumes  that  there  was  evidence 
tending  to  show,  or  from  which  it  might  be  inferred,  that 
some  or  all  of  the  supposed  statements  made  by  Brown  to 
the  defendant,  as  to  his  age,  if  they  were  made  at  all,  were 
made  after  the  sale  of  the  liquor  for  which  the  defendant 
was  on  trial.  We  have  examined  the  evidence  carefully, 
and  find  nothing  in  it  which  justifies  such  assumption. 
There  is  no  evidence  in  the  record  that  in  any  way  tends 
to  show,  that  any  of  the  statements  made  by  Brown  to 
the  defendant,  as  to  his  age,  were  made  after  the  sale  of 
the  liquor  in  question.  On  the  contrary,  the  evidence  af- 
firmatively shows,  that  all  such  statements,  attempted  to 
be  proved,  were  made  at  or  before  that  time.  George 
Brown  testified  as  a  witness,  and  fixed  the  time  at  which 
he  bought  the  liquor  in  question,  as  in  October,  1878. 
Brown,  it  may  be  remarked,  was  twenty  years  old  in  the 
June  previous. 

James  Smith  testified,  that  he  was  acquainted  with 
George  Brown,  and  had  seen  him  in  the  defendant's  sa- 
loon; that  Brown  called  for  a  drink,  and  the  defendant 
aaked  him  if  he  was  of  age,  and  he  replied  that  he  was.  The 
defendant  then  asked  the  witness  if  Brown  was  twenty-one, 
and  the  witness  said  he  thought  he  was ;  that  he  was  big 
enough.  Brown  said  that  he  was  willing  to  swear  that  he 
was  of  age.  This  was  between  the  first  and  the  middle 
of  September. 

John  Sweigart  testified,  that  he  "  heard  George  Brown 
make  representations,  about  billiard  saloon,  as  to  his  age. 
It  was  in  September.  Mr.  Moore  said,  '  George,  are  yon 
twenty-one  ? '    He  said, '  I  am.* " 

The  evidence  was  not  varied  upon  cross-examination. 
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This  is  all  the  evidence  there  was  of  statements  made 
by  Brown  to  the  defendant  as  to  his  age ;  and,  if  made, 
they  were  clearly  made  before  the  sale  of  the  liquor  in 
question. 

The  charge,  therefore,  was  inapplicable  to  the  case  made 
by  the  evidence,  and  should  not  have  been  given. 

Upon  the  authority  of  the  case  of  McMahon  v.  Flanders^ 
64  Ind.  334,  and  the  cases  therein  cited,  and  for  the  rea- 
sons therein  given,  we  must  hold  that  the  portion  of  the 
charge  thus  added  by  the  court  was  erroneous,  as  applied 
to  the  case  made  by  the  evidence. 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Derixson  v.  The  State. 

CBiMHTAii  liAyr, -^Trespass  upon  Lands. — Cutting  Trees, — License. —  Land* 
lord  and  Tenant. — A  tenant  in  possession,  merely  as  such,  has  no  implied 
license  to  cut  down  trees  growing  upon  his  leasehold  ;  and  his  ''good  in- 
tention and  honest  helief "  in  cutting  the  trees  afford  him  no  defence. 

From  the  Vigo  Circuit  Court. 

Eggleston  and Reed^  for  appellant. 

T.  W.  Woollen^  Attorney  General,  A.  J.  KeUyy  Prosecut- 
ing Attorney,  and  S.  C.  Davh^  for  the  State. 

HowK,  J. — The  indictment  in  this  case  charged  that  the 
appellant,  Job  Derixson,  late  of  Vigo  county,  on  the  8th  day 
of  October,  1878,  at  said  county,  "did  then  and  there  un- 
lawfully cut  down,  on  land  belonging  to  one  John  J.  Brake, 
in  said  county,  two  green  ash  trees,  and  eight  green  oak 
trees,  of  the  value  of  forty  dollars,  and  of  the  property  of 
said  John  J.  Brake,  without  having  a  license  so  to  do  from 
Vol.  LXV.— 25 
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told  John  J.  Brake,  or  any  other  competent  authority ;  con- 
trary to  the  form  of  the  statute,"  etc. 

The  appellant's  motion  to  quash  the  indictment  was  over- 
ruled by  the  court,  and  to  this  ruling  he  excepted.  Upon 
arraignment,  his  plea  to  the  indictment  was,  that  he  was 
not  guilty  as  therein  charged.  The  cause,  by  consent,  was 
tried  by  the  court  without  a  jury,  and  a  finding  was  made 
that  he  was  guilty  as  charged,  and  assessing  his  punish- 
ment at  a  fine  in  the  sum  of  sixty-five  dollars.  The  appel- 
lant's motion  for  a  new  trial  was  overruled  by  the  court, 
and  his  exception  was  entered  to  this  decision,  and  judg- 
ment was  then  rendered  upon  and  in  accordance  with  the 
finding  of  the  court. 

The  appellant  has  assigned  in  this  court  the  following 
decisions  of  the  circuit  court,  as  errors : 

1.  In  overruling  his  motion  to  quash  the  indictment; 
and, 

2.  In  overruling  his  motion  for  a  new  trial. 

The  first  of  these  alleged  errors  is  not  even  alluded  to 
by  the  appellant's  counsel  in  their  argument  of  this  cause, 
in  this  court.  This  alleged  error,  even  if  it  existed, 
might  properly  be  regarded  as  waived.  We  see  no  objec- 
tion to  the  indictment,  and  none  has  been  pointed  out  to 
us,  and  therefore  we  conclude  that  the  motion  to  quash 
was  correctly  overruled. 

In  his  motion  foi*  a  new  trial  the  appellant  assigned,  as 
causes  therefor,  that  the  finding  of  the  court  was  contrary 
to  the  law  and  to  the  evidence,  and  that  it  was  not  sus- 
tained by  the  evidence. 

The  misdemeanor  for  which  the  appellant  was  indicted 
in  this  case  is  defined,  and  the  punishment  therefor  pre- 
scribed, in  section  14  of  the  misdemeanor  act  of  June  14th, 
1852,  as  amended  by  an  act  approved  March  4th,  1861, 
Acts  1861,  Reg.  Sess.,  p.  145.  We  set  out  so  much  of  the 
iMhended  section  14  as  is  applicable  to  the  case  at  bar,  aff 
follows : 
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"Sec.  14.  Every  person  who  shall  injure  any  tre^  or 
sapling  on  the  land  of  any  other  person,  ♦  *  *  without 
a  license  so  to  do  from  competent  authority,  or  who  with- 
out such  license  shall  cut  down  or  remove  from  any  such 
lands  *  *  *  any  tree,  stone,  timber,  or  other  valuable 
article,  shall  be  deemed  guilty  of  a  trespass,  and  upon  con- 
viction shall  be  fined  in  five  times  the  value  of  such  prop- 
erty, to  which  may  be  added  imprisonment  not  exceeding 
twelve  months  in  the  county  jail,  in  the  discretion  of  the 
court  or  jury  trying  the  same  ;"  etc.     2  R.  S.  1876,  p.  463. 

It  is  claimed  by  the  appellant's  counsel,  as  we  understand 
their  argument,  that  the  evidence  adduced  upon  the  trial 
was  not  sufficient  in  law  to  sustain  the  finding  of  the  court. 
The  evidence  is  properly  in  the  record.  It  shows  very 
clearly,  that  the  appellant  cut  down  the  trees  charged  in 
the  indictment,  on  the  land  of  John  J.  Brake,  in  Vigo 
county,  and  that  he  cut  down  said  trees  without  license 
from  Brake,  or  from  any  competent  authority,  unless  such 
license  might  be  implied  from  the  fact  that  he  was  the 
tenant  of  Brake,  in  possession  of  said  land,  at  the  time  he 
cut  the  trees.  We  think  it  is  certain  that  no  such  impli- 
cation could  arise  merely  from  the  fact  of  such  existing 
tenancy.  A  tenant,  as  such,  has  no  right,  without  express 
authority  or  license,  to  cut  trees  upon  the  land  of  his  land- 
lord except,  perhaps,  for  necessary  fire-wood,  and  such  au- 
thority or  license  can  not  be  implied  from  the  mere  posses- 
sion, or  right  of  possession,  of  the  land  by  the  tenant. 

The  lease  under  which  the  appellant  held  possession  of 
the  land  on  which  he  cut  the  trees  in  question  was  in 
writing  and  was  in  evidence.  We  need  not  set  out  this 
lease,  in  this  opinion,  but  we  may  properly  say  that  it  gave 
the  appellant  no  authority  or  license  to  cut  down  any  trees 
on  the  demised  premises.  From  the  terms  of  the  lease,  it 
seems  to  us,  that,  although  it  covered  the  entire  body  of 
land  described  therein,  yet  the  rights  of  the  appellant,  as 
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tenant,  were  limited,  impliedly  at  least,  to  that  portion  of 
the  land  which  was  tillable  and  under  cultivation. 

It  is  insisted  by  the  appellant's  counsel,  with  much  zeal 
and  earnestness,  that  the  crime  of  trespass,  created  and  de- 
fined in  and  by  section  14,  above  quoted,  of  the  misde- 
meanor act,  "  is  a  crime  against  possession."  Upon  this 
proposition  the  argument  of  counsel  is,  that,  as  the  appel- 
lant was  in  possession,  and  had  the  right  of  possession,  of 
the  land  upon  which  he  cut  down  the  trees,  he  could  not 
be  guilty  of  the  crime  of  trespass,. as  defined  in  said  section 
14,  in  cutting  down  said  trees.  The  argument  of  counsel 
is  unsound,  because,  as  it  seems  to  us,  section  14  of  the 
misdemeanor  act  is  not  open  to  any  such  construction  as 
counsel  seek  to  give  it.  Indeed,  we  think  that  the  legisla- 
tive intent  and  purpose,  in  the  enactment  of  section  14  as 
amended,  were  to  protect  the  rights  of  the  owner  of  the 
land  in  fee  from  unlawful  invasion,  and  therefore  it  was 
made  a  crime  punishable  by  a  heavy  fine,  to  which  impris- 
onment in  the  county  jail  might  be  added,  for  any  person 
to  cut  any  tree  on  the  land  of  any  other  person  without  a 
license  so  to  do  from  competent  authority.  The  acts  of  the 
appellant  in  cutting  down  the  trees  on  Brake's  land,  with- 
out license  so  to  do  from  competent  authority,  were  unlaw- 
ful acts  within  the  purview  of  section  14,  above  quoted,  of 
the  misdemeanor  act ;  and  the  ^'  good  intention  and  honest 
belief"  of  the  appellant  afford  him  no  defence  in  this  case, 
without  the  necessary  license. 

We  are  clearly  of  the  opinion  that  the  evidence  in  the 
record  was  sufficient  in  law  to  sustain  the  finding  of  the 
court,  and,  therefore,  that  the  appellant's  motion  for  a  new 
trial  was  correctly  overruled. 

The  judgment  is  affirmed,  at  the  appellant's  costB. 
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SuBBTT  OP  Peace. — Recognizance  to  Answer. — Complaint  fcr  Breach  by  Aa- 
aauli  on  Third  Person, — In  an  action  by  the  State,  against  the  principal 
and  surety,  on  a  recogni:&ance,  the  complaint  alleged  that  the  "  prosecuting 
attorney  *  now  gives  the  court  here  to  understand  and  be  informed,"  that, 
on,  etc.,  at,  etc.,  in  a  proceeding  for  surety  of  the  peace,  instituted  against 
the  principal,  in  the  name  of  the  State  on  the  relation  of  an  affiant,  before 
a  justice  of  the  peace,  the  principal  had  been  required  to  and  did  enter  into 
a  recognizance,  made  part  of  the  complaint  by  copy,  with  his  codefendant 
as  surety,  in  a  certain  sum  each,  to  the  State,  to  appear  on  the  first  day  of 
the  next  term  of  the  circuit  court  to  answer  in  such  cause,  "  and  abide  the 
order  of  such  court  therein,  and  in  the  mean  time  keep  the  peiice  toward  all 
inhabitants  of  this  State  ;  "  and  that  thereafter,  but  prior  to  the  first  day 
of  such  term  of  court,  the  principal  had  committed  an  assault  and  battery 
upon  a  certain  third  person,  and  had  been  prosecuted,  and  on  his  own  con- 
fession convicted  therefor.     Wherefore,  etc. 

Held,  on  separate  demurrers  by  the  principal  and  surety,  that  the  complaint, 
though  informal,  is  sufficient. 

From  the  Marshall  Circuit  Court. 

T.  W.  Woolleriy  Attorney  General,  P,  0.  Jones,  Prosecut- 
ing Attorney,  and  J.  D,  McLaren,  for  the  State. 
M.  A.  0.  Packard  and  0.  M.  Packard,  for  appellees. 

NiBLACK,  J. — This  was  an  action  by  the  State,  against 
Robert  C.  Rudowskey  and  John  Weiseter,  on  a  recogni- 
zance to  keep  the  peace. 

The  complaint  was  as  follows : 

"  Perry  O.  Jones,  prosecuting  attorney,  in  and  for  the 
Forty-First  Judicial  Circuit  of  the  State  of  Indiana,  *  * 
*  *  now  gives  the  court  here  to  understand  and  be  in- 
formed, that,  on  the  9th  day  of  August,  1878,  an  affidavit 
for  surety  of  the  peace  was  made  and  filed  by  one  Peter 
Becker,  against  the  said  defendant  Rudowskey,  before  D. 
A.  Snyder,  Esq.,  a  justice  of  the  peace  in  and  for  said 
[Marshall]  county,  and  thereupon  a  warrant  was  issued 
by  said  justice,  and  the  said  Rudowskey  was  arrested 
thereupon,  and  taken  before  said  justice,  and  then  and  there 
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and  thereupon  the  said  Rudowskey,  in  open  court,  before 
said  justice  Snyder,  confessed  that  the  said  Peter  Becker 
had  just  cause  to  entertain  the^ fears  expressed  in  his  said 
affidavit  for  surety  of  the  peace  aforesaid,  and  the  said  justice 
so  found  accordingly,  and  required  of  the  said  Rudowskey 
recognizance  and  freehold  security  in  the  sum  of  two  hun- 
dred dollars  for  his  appearance  on  the  tirst  day  of  the  next 
term  of  the  Marshall  Circuit  Court,  and  in  the  mean  time 
keep  the  peace  toward  all  the  inhabitants  of  this  State ; 
and  thereupon  the  said  Rudowskey  and  the  said  defend- 
ant John  Weiseter,  as  such  freehold  security,  executed 
said  recognizance,  a  copy  of  which  is  herewith  filed, 
marked  *A,'  and  made  a  part  of  this  complaint. 

"  That  afterward  and  before  the  "  (then)  "  first  day  of  the 
Ma;r8hall  Circuit  [Court],  to  wit,  on  or  about  the  6th  day  of 
September,  1878,  at  said  county  of  Marshall,  the  said  defend- 
ant Rudowskey  committed  an  assault  and  battery  on  the 
person  of  one  Charles  Cressner,  an  inhabitant  and  a  citi- 
zen of  said  county  and  State,  of  which  he  was  convicted, 
and  adjudged  guilty  upon  his  own  confession,  in  open 
court,  before  the  same  justice  of  the  peace,  the  said  D.  A. 
Snjder,  justice  as  aforesaid,  on  the  11th  day  of  September, 
1878,  as  appears  by  the  docket  and  entries  therein  of  said 
justice  Snyder,  whereby  his  said  recognizance,  heretofore 
given  in  the  surety  of  the  peace  case  aforesaid,  became  and 
is  forfeited  to  the  plaintiff,  the  said  State  of  Indiana  afore- 
said. ^ 

"  And  thereupon  the  said  plaintiff  demands  judgment  of 
forfeiture  of  said  recognizance,  and  that  the  said  plaintiff 
have  judgment  thereon,  against  the  said  defendants,  for  four 
hundred  dollars,  for  the  use  and  benefit  of  the  school  fund 
of  said  State,  and  for  all  other  proper  relief." 

The  copy  of  the  recognizance  filed  with  the  complaint 
was  as  follows : 

'*  In  the  court  of  D.  A.  Snyder,  Esq.,  Justice  of  the 
peace  in  Centre  Township,  Marshall  county,  Indiana. 


MAY  TERM,  1879-  891 


The  State  v.  Kudowskey  et  al. 


"  Tlie  State  of  Indiana,  ex  reL  Peter  Becker,  v.  Robert 
Kudowskey. 

"  We,  Robert  Rudowskey  and  John  Weiseter,  severally 
acknowledge  ourselves  bound  to  the  State  of  Indiana  in 
the  penal  sum  of  two  hundred  dollars  each,  if  the  said 
Robert  Rudowskey  shall  not  appear  at  the  first  day  of  the 
next  term  of  the  Marshall  Circuit  Court,  to  answer  a  com- 
plaint of  surety  of  the  peace,  made  against  him  by  Peter 
Becker,  and  abide  the  order  of  such  court  therein,  and  in 
the  mean  time  keep  the  peace  toward  all  the  inhabitants  of 
this  State.  R.  C.  Rudowskey,  [seal.] 

"John  Weiseter,  [seal.] 

"  Attest :  D.  A.  Snyder,  J.  P." 

The  defendants  demurred  separately  to  the  complaint, 
and  their  demurrers  were  severallj^  sustained.  The  plain- 
tift*  declining  to  plead  further,  final  judgment  upon  demur- 
rer was  rendered  in  favor  of  the  defendants. 

We  have,  therefore,  only  to  consider  the  question  of  the 
sufficiency  of  the  complaint. 

The  condition  of  the  recognizance  in  suit  was  threefold : 
let.  That  Rudowskey  should  appear  in  the  Marshall  Circuit 
Court  on  the  first  day  of  the  term  then  next  ensuing ;  2d. 
That  he  should,  after  appearing,  abide  the  order  of  said 
court  in  the  proceeding  in  which  he  was  so  recognized ;  3d. 
That  he  should,  in  the  mean  time,  keep  the  peace  toward 
all  the  inhabitants  of  this  State. 

It  18  only  as  a  bond  to  keep  the  peace  that  we  have  to 
cpnsider  the  recognizance  in  this  action. 

American  authorities,  having  any  reference  to  actions 
upon  recognizance^  to  keep  the  peace,  are  very  meagre  in- 
deed, and,  as  proceedings  to  obtain  surety  of  the  peace  had 
their  origin  in  the  common  law  and  in  the  English  stat- 
utes, we  are  required  to  look  to  English  authors  for  the 
elementary  definition  of  the  nature  and  character  of  those 
proceedings. 
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Blackstone^  in  his  commentaries,  vol.  4,  p.  252,  in  speak- 
ing of  sureties  to  keep  the  peace,  and  for  good  behavior, 
says : 

"  This  security  consists  in  being  bound,  with  one  or 
more  securities,  in  a  recognizance  or  obligation  to  the 
king,  entered  on  record,  and  taken  in  some  court  or  by 
some  judicial  officer;  whereby  the  parties  acknowledge 
themselves  to  be  indebted  to  the  Crown  in  the  sum  re- 
quired, (for  instance  100/,)  with  condition  to  be  void  and 
of  none  eftect  if  the  party  shall  appear  in  court  on  such  a 
day,  and  in  the  mean  time  shall  keep  the  peace,  either 
generally  towards  the  king  and  all  his  liege  people,  or 
particularly,  also,  with  regard  to  the  person  who  craves  the 
security.  Or,  if  it  be  for  the  good  behaviour,  then  on  condi- 
tion that  he  shall  demean  and  behave  himself  well  (or  be 
of  good  behavior),  either  generally  or  specially,  for  the 
time  therein  limited,  as  for  one  or  more  years,  or  for  life. 
This  recognizance,  if  taken  by  a  justice  of  the  peace, 
must  be  certified  to  the  next  sessions,  in  pursuance  of 
the  statute  *  ♦  * ;  and  if  the  condition  of  such  re- 
cognizance be  broken,  by  any  breach  of  the  peace  in  the 
one  case,  or  any  misbehavior  in  the  other,  the  recogni- 
zance becomes  forfeited  or  absolute ;  and  being  estreated 
or  extracted  (taken  out  from  among  the  other  records), 
and  sent  up  to  the  exchequer,  the  party  and  his  sureties, 
having  now  become  the  king's  absolute  debtoi*3,  are  sued 
for  the  several  sums  in  which  they  are  respectively  bound." 

Further  on,  while  speaking  only  of  a  recognizance  tor 
surety  of  the  peace,  the  same  author  says  : 

"  Such  recognizance  for  keeping  the  peace,  when  given, 
may  be  forfeited  by  any  actual  violence,  or  even  an  assault, 
or  menace,  to  the  person  of  him  who  demanded  it,  if  it  be 
a  special  recognizance  ;  or  if  the  recognizance  be  general, 
by  any  unlawful  action  whatsoever,  that  either  is  or  tend- 
ed  to   a  breach  of   the    peace,"  etc.      4  Bl.    Com.  255. 
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♦  

1  Hawk.  P.  C.  488 ;  Kq/  v.  The  Commonwealth^  8  Bibb, 
495. 

We  have  no  brief  from  the  appellees,  and  hence  no 
objection  to  the  sufficiency  of  the  complaint  has  either 
been  pi-esented  or  argued  here. 

Applying  the  principles  above  laid  down  to  the  com- 
plaint before  us,  and  judging  also,  of  it,  from  analogous 
cases  arising  upon  other  recognizances,  we  are  of  the  opin- 
ion, that  it  contains  facts  substantially  sufficient  to  consti- 
tute a  cause  of  action  against  the  appellees,  and  that  the 
demurrers  to  it  below  ought  to  have  been  overruled. 
Adams  v.  The  State,  48  Ind.  212 ;  Patterson  v.  The  State,  12 
lud.  86. 

The  complaint  was  somewhat  informal,  being  more  in 
the  form  of  an  information,  but  that  was  no  objection  to 
the  substantial  facts  which  it  contained.  The  judgment 
will  therefore  have  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  with  instructions  to  overrule  the  demurrers  to 
the  complaint,  and  for  further  proceedings. 


The  State,  ex  rel.  Julian,  v.  Adams. 

CoKTMTED  Election. — Infonnation. — Parties.—  JurisdicHon. —  Under  sec- 
tions 749  and  750,  2  R.  S.  1876,  pp.  298  and  299.  the  right  to  an  office  may 
be  contested  by  an  information  filed  in  the  circuit  court,  in  the  name  of 
the  State,  on  the  relation  of  the  contestor,  against  the  contestee. 

Sa.u%,— Ballots. — Names  8ho\oing  through  Paper. ^-'^YiQ  f}iiCi,tYisX  the  ballots 
cast  for  the  candidate  of  a  particular  political  party  for  a  certain  office  are 
so  printed  on  the  inside,  that  lawful  names  and  designations  printed 
thereon  can  be  seen  through  the  paper  does  not  render  such  ballots  illegal. 

From  the  Hendricks  Circuit  Court. 
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S.  H.  Buskirky  R.  Hillj  J.  W.  Nichol  and  J.  F.  Julian, 
for  appellant. 

C.  Byfield  and  L.  Hoiclandj  for  appellee. 

BiDDLE,  J. — The  information  of  the  relator  in  this  case 
states  that  the  counties  of  Marion  and  Hendricks  consti- 
tute the  Nineteenth  Judicial  Circuit ;  that  an  election  was 
held  therein,  on  Tuesday,  October  8th,  1878,  for  the  pur- 
pose of  electing,  among  other  officers,  a  judge  of  the  cir- 
cuit;  that  the  relator  and  the  appellee  were  opposing  can- 
didates for  said  office ;  that,  in  the  county  of  Marion,  the 
relator  received,  at  said  election,  10,501  votes  for  said  office, 
and  the  appellee  received  10,581  votes  for  said  office;  that, 
in  ths  county  of  Hendricks,  the  relator  received  2,347  votes 
for  said  office,  and  the  appellee  received  2,318  votes  for  said 
office ;  that  the  returns  of  said  votes  were  duly  certified 
and  transmitted  to  the  Secretary  of  State ;  that  the  Secre- 
tary of  State,  in  the  presence  of  the  Governor,  estimated 
the  number  of  votes  given  for  the  relator  and  the  appellee  for 
said  office,  and  certified  to  the  Governor  that  the  appellee 
had  received  48  more  votes  for  said  office  than  had  been 
received  by  the  relator;  whereupon  the  Governor  issued  a 
commission  to  the  appellee  for  said  office ;  that  the  relator 
is  a  qualified  elector  of  the  county  of  Marion,  and  is  en- 
titled to  said  office  for  the  following  reasons : 

"  That  the  said  Joshua  G.  Adams  was  the  candidate  of  the 
Republican  party,  in  the  counties  composing  said  judicial 
circuit,  for  the  said  office,  and  his  name  was  printed  on  the 
Republican  ticket,  which  was  printed,  and  furnished  at  the 
various  polls  for  the  use  of  such  persons  as  desired  to  vote  the 
said  ticket ;  that  the  said  ticket  was  printed  on  very  white, 
thin,  and  hard  paper,  which  rendered  it  quite  transpar- 
ent ;  that,  at  the  head  of  said  ticket,  the  words  ^Republican 
Ticket'  were  printed  in  with  very  peculiar  and  unusual 
type,  and  in  unusual  form,  and  with  very  black  ink,  and, 
by  reason  thereof,  the    words  *  Republican  Ticket'  were 
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readily  seen  and  easily  r«ad  and  understood  by  an  inspec- 
tion of  the  other  side  of  the  ticket;  that,  in  the  ordinary 
way  of  folding  the  said  ticket,  the  words  *  Republican 
Ticket,'  so  printed  as  aforesaid,  were  exposed  in  such 
manner  that  the  officers  of  the  election,  or  any  other  per- 
son who  might  be  present  and  desire  to  know  the  ticket 
which  any  elector  was  about  to  vote,  could  readily  ascer- 
tain and  know  whether  a  person  was  voting  the  Republi- 
can, Democratic  or  National  ticket ;  that  the  tickets  used 
by  the  Democratic  and  National  parties  at  said  election  were 
printed  on  soft  white  paper,  and  while  they  had  at  their 
heads  '  Democratic  Ticket,'  and  '  National  Ticket,'  stlch 
words  were  so  printed  that  they  created  no  external  mark 
or  designation  ;  that  the  words'  Republican  Ticket,'  print- 
ed on  the  head  of  the  tickets  which  were  generally  cast 
and  voted  for  the  said  Joshua  G.  Adams,  were  so  printed 
as  to  constitute  an  external  distinguishing  mark  whichi^n- 
abled  persons,  at  a  distance  of  several  feet,  to  ascertain^he 
party  or  person  for  whom  the  electors  holding  such  ticket« 
were  voting  ;  that  five  thousand  of  the  ballots  that  were 
cast,  given,  received  and  counted  for  the  defendant  were 
printed  in  the  manner  herein  set  out,  and  were  so  folded 
that  the  inspectors  of  elections  of  said  election  could  have 
known,  and  actually  did  know,  that  the  persons  who  wero. 
voting  the  same  were  voting  the  Republican  ticket,  and 
with  such  knowledge,  in  violation  of  law,  received  and 
counted  the  same  for  defendant,  and  by  reason  thereof 
said  tickets  were  in  violation  of  the  election  law  of  said 
State,  in  force  at  the  time  of  said  election,  and  were  illegal, 
and  such  votes  ought  not  to  have  been  received,  counted, 
and  estimated  for  the  said  Joshua  G.  Adams  at  said  elec- 
tion, the  same  ballots  having  thus  been  devised,  printed 
and  circulated  by  the  Republican  party  for  the  fraudulent 
purpose  of  deceiving,  intimidating  and  controlling  the 
votes  of  the  people,  (ind  of  preventing  them  from  freely 
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exercising  the  right  to  vote  as  they  pleased  ;  and  the  rela- 
tor avers  that  such  was  the  effect." 

The  information  also  alleges,  that  certain  irregularities 
took  place  at  said  election  in  Franklin  township,  in  Hen- 
dricks county ;  but  as  these  are  not  insisted  upon  by  the 
relator,  or  rather  are  waived  in  his  brief,  we  do  not  extend 
this  opinion  by  their  statement  herein. 

Prayer  for  process,  answir,  damages  and  general  relief. 

The  appellee  demurred  to  the  information,  stating  the 
following  grounds  of  demurrer ; 

1.  That  the  xjourt  has  no  original  jurisdiction  of  the 
subject-matter  of  this  suit ; 

2.  Because  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  court  sustained  the  demurrer ;  the  appellant  refused 
to  amend,  excepted  and  appealed.     Judgment  for  appellee. 

The  appellee  insists  that  the  court  had  no  original  juris- 
diction over  the  subject-matter  of  the  suit  by  information 
for  a  writ  of  mandate,  because  the  relator  has  an  adequate 
legal  remedy  under  the  act  for  contesting  elections.  1  R. 
S.  1876,  p.  448. 

The  code  enacts,  that,  "  When  any  person  shall  usurp, 
intrude  into,  or  unlawfully  hold  or  exercise  any  public 
office,  or  any  franchise  within  this  State,  or  any  office 
in  any  corporation  created  by  the  authority  of  this 
State,"  an  information  may  be  filed  against  any  person  or 
corporation  by  the  prosecuting  attorney,  "  or  by  any  other 
person  on  his  own  relation,  whenever  he  claims  an  interest 
in  the  office,  franchise  or  corporation,  which  is  the  subject 
,of  the  information."  2  R.  S.  1876,  pp.  298  and  299,  sees. 
749  and  750. 

It  is  clear,  we  think,  that  the  relator  may  seek  the 
remedy  he  asks  under  this  statute ;  and,  while  it  is  also 
clear,  as  a  general  principle,  that  a  party  is  not  entitled  to 
a  writ  of  a  mandate  when  he  has  any  other  adequate  legal 
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remedy ;  yet,  where  the  statute  expressly  gives  the  right 
by  information,  we  do  not  think  another  statute  giving 
another  adequate  legal  remedy  will  take  away  the  right 
given  by  information.  At  least,  whatever  may  be  the 
reasoning,  the .  question  must  be  considered  as  settled  in 
this  State.  This  court  has  frequently  held  that  the  right 
to  an  office  may  be  contested  by  an  information,  during 
the  time  the  statute  for  contesting  elections  was  in  force. 
Barkwell  v.  The  State^  ^Ind.  179;  Hiiddleston  y.  Pearson^ 
6Ind.  337;  Yonkey  y.  The  State^  27  Ind.  286 ;  The  City  of 
Madison  v.  Korbly,  32  Ind.  74 ;  Gass  v.  The  State,  34  Ind. 
425 ;  7%e  Board  of  Commissioners  of  Boone  County  v.  The 
State,  ex  reL,  61  Ind.  379  ;  Beynolds  v.  The  State,  ex  rel.,  61 
lud.  392. 

The  remaining  question  is,  whether  the  facts  alleged  in 
the  information  are  sufficient  to  show  that  the  relator  is 
entitled  to  the  office  he  claims. 

The  section  of  the  statute  which  the  relator  claims  under, 
as  vitiating  the  ballots  cast  for  his  opponent,  reads  as  fol- 
lows : 

"  Sec.  23.  That  all  ballots  which  may  be  cast  at  any 
election  hereafter  held  in  this  State  shall  be  written  or 
printed  on  plain  white  paper,  without  any  distinguishing 
marks  or  other  embellishment  thereon  except  the  names 
of  the  candidates  and  the  office  for  which  they  are  voted 
for,  and  inspectors  of  elections  shall  refuse  all  ballots  of- 
fered of  any  other  descriptioi^  :  Provided,  Nothing  herein 
shall  disqualify  the  voter  from  writing  his  own  name  on 
the  back  thereof."    1  K.  S.  1876,  p.  439. 

Under  this  section,  it  has  been  held  by  this  court,  that 
writing  or  printing  upon  the  face,  or  upon  the  inside  of  the 
ballot,  the  following  words  :  "  Union  City  Ticket,"  or  "  Re- 
publican Ticket,"  or  "  Republican  County  Ticket,"  or  "  Re- 
publican Township  Ticket,"  is  not  in  violation  of  the  law, 
and  does  not  authorize  the  rejection  of  the  ballot.    Dru- 
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liner  v.  The  State,  29  Ind.  808 ;  Stanleif  v.  Manly,  36  Ind.  275 ; 
Millholland  v.  Bryant,  39  Iiid.  368. 

The  only  distinction  between  the  "  distinguishing  marks" 
upon  the  baIlot«  which  were  held  good  under  the  above  de- 
cisions, and  those  which  we  are  now  considering,  is,  that 
in  the  present  ease,  the  printing  on  the  inside  of  the  ballots 
could  be  seen  upon  the  outside,  through  the  paper;  ^hile, 
in  the  former  cases,  it  does  not  appear  whether  the  printing 
upon  the  inside  of  the  ballots  could  have  been  6o  seen  or 
not.  To  push  the  meaning  of  the  statute  to  the  extreme 
6f  holding  that  the  inspoetora  of  elections  shall  refuse  to 
receive  ballots  because  the  printing  upon  the  inside,  which 
is  not  unlawful,  can  be  seen  on  the  outside  through  the 
paper,  we  think  would  be  a  most  unwarrantable  construc- 
tion of  its  language.  The  irregularity  or  malconduct  in 
the  inspectors  in  receiving  such  ballots  can  not  affect  the 
case  if  the  votes  cast  thereby  are  otherwise  legal,  for  it  is 
enacted,  that  "  No  irregularity  or  malconduct  of  any  mem- 
ber or  officer  of  a  board  of  judges  or  canvassers,  shall  set 
aside  the  election  of  any  person,  unless  such  irregularity 
6r  malconduct  was  such  as  to  cause  the  contestee  to  be  de- 
clared elected,  when  he  had  not  received  the  highest  number 
of  legal  votes."  *  *  *  Sec.  15, 1  R.  S.  1876,  p.  450.  See. 
also,  Dobyns  v.  Weadon,  50  Ind.  298  ;  ^^6'??  v.  Croio,  48  Ind. 
301 ;  Hadley  v.  Gutridge,  58  Ind.  302. 

Upon  the  face  of  the  information  it  appears  that  the  ap- 
J)ellee  received  a  majority  of  48  votes  over  the  relator, 
And  nothing  appeal's  which  shows  that  any  of  the  votes 
cast  for  the  appellee  were  illegal. 

The  judgment  is  affirmed,  at  the  costs  of  the  relator. 


Allen  et  al.  v.  Markby. 

PlCTNClPAL  A'KD  StJRETY. — Appeal  Bottff. — Frxnripnl  and  A^eh/.—Ffodet^— 
Where,  to  procure  an  appeal  from  a  judgment  rendered  by  the  mayor  of  ft 
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city,  the  surety  on  the  appeal  bond  entrusts  the  bond  to  the  principal,  the 
party  appealing,  for  delivery,  the  principal  becomes  the  agent  of  the  sure- 
ty ;  and  the  mayor,  in  accepting  and  approving  the  bond,  becomes  the 
agent  of  the  opposite  party  to  the  judgment ;  and  notice  to  the  mayor  is 
notice  to  such  party  of  any  defect  or  illegality  in  the  delivery  of  the  bond. 
Same. — Bond  Signed  by  Part  on/y  of  Several  Appare\t  Sureties. — Erasure. — 
Where,  in  such  case,  a  surety  signs  the  bond,  and  entrusts  it  to  the  princi- 
pal fur  delivery  to  the  mayor  only  upon  its  being  also  signed  by  another 
whose  name  appears  in  the  body  of  the  bond  as  u  co-surety,  its  delivery  by 
the  principal,  without  the  knowledge  or  consent  of  the  surety  and  without 
the  signature  of  su^  co-surety,  and  its  acceptance  and  approval  by  the 
mayor,  do  not  render  the  surety  liable.  And  tV-e  fact  that  the  principal 
had  erased  the  name  of  such  surety  before  delivering  the  bond  to  the 
mayor  does  not  alter  this  rule. 

From  the  Knox  Circuit  Court. 

J.  M,  Boylcj  C,  M.  Allen  and  H.  S.  Cauthom^  for  appel- 
lants. 

W.  H.  De  Wolf  and  S,  N.  Chambers^  for  appellee. 

WoRDEN,  C.  J. — The  appellee,  Jane  E.  Marney,  recov- 
ered a  judgment  before  W.  H.  Beeson,  Mayor  of  the  City 
of  Vincennes,  against  James  8.  Pritchett,  for  the  recovery 
of  certain  real  estate  held  over  by  Pritchett  as  tenant  to 
Marney.  Pritchett  appealed  to  the  circuit  court,  where 
Marney  again  recovered  against  him. 

This  action  was  brought  by  Marney,  against  Pritchett, 
Allen  and  Cauthoniy  upon  the  supposed  appeal  bond  given 
uptm  the  above  mentioned  appeal. 

Allen  and  Cauthorn  put  in  issue  the  execution  of  the 
bond  by  them  respectively,  by  pleading  duly  verified.  The 
cause  was  tried  by  the  court,  resulting  in  a  finding  and 
judgment  for  the  plaintiflf,  a  new  trial  applied  for  by  Allen 
and  Cauthorn  having  been  denied. 

Allen  and  Cauthorn  alone  appeal,  Pritchett  having  de- 
clined to  join  therein. 

The  facts  in  relation  to  the  execution  of  the  bond  by  the 
appellants  appear  to  have  been  as  follows  : 

At  the  time  the  bond  was  signed  by  Allen,  the  name  of 
Thomas  R.  Cobb  was  written  in  the  body  thereof  as  a  co- 
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obligor,  and  Allen  signed  it  and  left  it  with  Pritchett,  with 
the  agreement  and  understanding  that  it  was  not  to  be  de- 
livered to  the  mayor,  or  used,  until  it  should  be  signed  by 
Cauthorn  and  Cobb. 

So,  when  Cauthorn  signed  the  bond,  the  name  of  Cobb 
was  written  therein  as  a  co-obligor,  as  above  stated ;  and 
Cauthorn  signed  it  and  left  it  with  Pritchett  with  the  like 
agreement  and  underatanding  that  it  was  not  to  be  deliv- 
ered until  it  should  be  signed  by  Cobb.  • 

The  bond,  signed  only  by  Allen  and  Cauthorn  as  sure- 
ties, was  afterward,  without  their  knowledge  or  consent, 
delivered  by  Pritchett  to  the  mayor,  with  Cobb's  name 
erased,  and  was  approved  by  him.  The  mayor  had  no 
notice  of  the  condition  upon  which  the  appellants  had 
signed  the  bond,  other  than  the  fact  that  Cobb's  name  had 
been  written  in  the  body  thereof  as  a  co-obligor,  and  had 
been  erased. 

We  are  of  opinion,  that,  upon  these  facts,  the  action  can 
not  be  maintained,  that  there  has  been  no  valid  delivery 
of  the  bond,  so  far  as  the  appellants  are  concerned,  and 
therefore  that  it  is  not  their  deed. 

In  the  discharge  of  the  duty  of  approving  and  accepting 
the  bond,  the  mayor  acted  for,  and  stood  in  the  place  of, 
the  obligee ;  and  notice  to  the  mayor  of  any  matter  af- 
fecting the  validity  of  the  bond  was  as  eifectual  as  notice 
to  an  obligee  when  receiving  and  accepting  an  instrument 
on  his  own  behalf.     Covert  v.  Shirks  58  Ind.  264. 

If  the  name  of  Cobb  had  not  been  in  the  bond  as  a  co- 
obligor,  the  facts  being  otherwise  as  above  stated,  the  ap- 
pellants would  have  been  bound  by  the  delivery  thus 
made  by  Pritchett  to  the  mayor. 

Pritchett  must  be  regarded  as  having  been  the  agent 
of  the  appellants  for  the  delivery  of  the  bond,  and 
his  delivery  would  be  good,  though  made  contrary  to  the 
agreement  between  him  and  the  appellants,  and  though 
he  transcended  his  authority  in  thus  making  the  delivery, 
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if  there  was  nothing  on  the  face  of  the  bond,  or  otherwise, 
to  indicate  that  others  were  to  sign  it.  In  such  case,  the' 
mayor  having  accepted  the  bond  on  the  faith  of  appear- 
ances, and  w^ithout  any  notice  that  Pritchett  was  not  au- 
thorized to  deliver  it  in  its  present  shape,  the  appellants 
would  be  estopped  to  question  the  validity  of  the  delivery 
thus  made.  The  case  of  Dearsdorff  v.  Foresman^  24  Ind. 
481,  may  be  regarded  as  a  leading  case  upon  this  subject, 
where  the  authorities  are  extensively  considered.  Many 
cases  have  followed  that  above  cited,  among  which  may  be 
mentioned  Webb  v.  Baird^  27  Ind.  368  ;  The  State,  ex  reL,  v. 
Pepper,  31  Ind.  76  ;  Spitler  v,  James,  32  Ind.  202  ;  The  Wild 
Cat  Branch  v.  BaUy  45  Ind.  218 ;  JSvnt  v.  The  State,  ex  rel.; 
58  Ind.  321. 

But  the  law  is  entirely  difterent.  where,  as  in  the  cause 
under  consideration,  a  surety  signs  the  bond,  which  is  to 
be  delivered  only  upon  being  signed  by  another  whose 
name  appears  in  the  bond  as  a  co-obligor. 

If  delivered  without  being  signed  by  the  other  whose 
name  thus  appears,  without  the  consent  of  the  one  who 
has  signed,  the  delivery  is  a  nnllity,  and  the  latter  is  not 
bound. 

This  doctrine  is  very  clearly  recognized  in  the  case  of 
Dearsdorff  v.  Foresman,  supra,  and  in  some  of  the  cases  that 
follow  it.  We  are  not  aware  that  in  any  of  them  a  con- 
trary doctrine  is  found.  In  that  case  the  court,  in  speak- 
ing of  the  case  of  Pawling  v.  The  United  States^  4  Cranch, 
219,  said : 

''Here  the  representative  of  the  government  had  no- 
tice, on  the  face  of  the  instrument,  that  the  same  was  not 
complete,  not  having  been  executed  by  all  the  parties 
whose  names  appeared  upon  its  face  as  co-obligors.  To 
have  held  this  delivery  of  the  instrument  obligatory  upon 
the  parties,  when  the  writing  itself  proved  the  execution 
Vol.  LXV.— 26 
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to  be  incomplete,  would  have  been  in  contradiction  of  its 
express  terms."  • 

So,  also,  in  speaking  of  the  case  of  Fletcher  v.  Austin^ 
11  Vermont,  447,  the  court  said : 

"  The  case  cited  from  11  Verm,  was  where  the  names  of 
seven  sureties  appeared  upon  the  face  of  the  bond,  and 
only  two  of  the  sureties  ever  executed  the  same.  The  in- 
strument was  plainly  incomplete  until  executed  by  all  those 
whose  names  appeared  as  parties." 

In  that  case  the  court  also  quoted,  with  approbation,  a 
note  by  Judge  Redfield,  which  we  reproduce,  somewhat 
extended,  from  3  Am.  Law  Reg.,  n.  s.  402,  as  expressive  of 
our  views  of  the  law  applicable  to  the  case  before  us : 

"  That  one  who  signs  a  bond,  as  surety,  upon  the  assur- 
ance of  his  principal  that  he  shall  also  have  other  responsible 
co-sureties  which  are  never  procured,  and  the  bond  never- 
theless delivered,  is  deceiveil  r.nd  defrauded,  of  his  indem- 
nity, no  one  can  question.  But  whether  he  shall  himself 
bear  the  loss,  or  Visit  it  upon  the  obligee,  is  quite  a  difter- 
ent  question.  And  it  seems  to  us,  upon  principle,  that 
where  there  is  nothing  upon  the  face  of  the  paper,  indi- 
cating that  other  co-sureties  were  expected  to  become  par- 
ties to  the  instrument,  and  no  fact  brought  to  the  knowl- 
^ge'  of  the  obligee  before  he  accepts  the  instrument  cal- 
eulated  to  put  him  on  his  guard  in  regard  to  that  point, 
and  which  would  naturally  have  led  a  prudent  man,  inter- 
ested in  the  opposite  direction,  to  have  made  inquiry  be- 
fore accepting  the  security,  the  fault  can  not  be  said  to 
rest,  to  any  extent,  upon  the  obligee. 

"  And,  on  the  other  hand,  where  the  surety  intrusts  the 
bond  to  the  principal  obligor  in  perfect  form,  with  his  own 
name  attached  as  surety,  and  nothing  upon  the  paper  to  in- 
dicate that  any  others  are  expected  to  sign  the  instrument, 
in  order  to  give  it  full  validity  against  all  the  parties,  he 
makes  such  principal  his  agent,  to  deliver  the  same  to  the 
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obligee,  because  such  is  the  natural  and  ordinary  course  of 
conducting  such  transactions.  And  if  the  principal,  under 
such  circumstances,  gives  any  assurance  to  the  surety,  in 
regard  to  procuring  other  co-sureties,  or  performing  any 
other  condition  before  he  delivers  the  bond,  and  which  he 
fails  to  perform,  the  surety  giving  confidence  to  such  as- 
surances must  stand  the  hazard  of  their  performance,  and 
can  not  implicate  the  obligee  in  any  responsibility  in  the 
matter,  unless  he  is  guilty  of  fraud  or  rashness  in  accept- 
ing the  security. 

"It  seems  to  have  been  held  in  a  majority  of  the  American 
cases,  that,  in  order  to  put  the  obligee  upon  inquiry  even, 
some  indication  upon  the  face  of  the  paper,  such  as  the 
insertion  of  other  names  in  the  body  of  the  bond,  or  some 
memorandum  attached  to  the  signature  of  the  suret^j,  in- 
dicating the  condition  upon  which  he  signed,  should  exist, 
or  else  some  notice  in  pais  to  the  obligee,  which  might 
fairly  be  regarded  as  equivalent.  And  that  without  this 
the  obligee  is  not  chargeable  with  any  positive  default ; 
and  if  there  has  been  default  on  the  part  of  the  obligor, 
the  bond  may  be  enforced." 

In  the  case  of  Sharp  v.  The  United  States ^  4  Watts,  21, 
the  names  of  William  Laughlin  and  Alexander  Sharp  ap- 
peared upon  the  face  of  the  bond  as  sureties  and  co-obligors. 
Sharp  had  signed  the  bond,  and  it  had  been  delivered  with- 
out the  signature  of  William  Laughlin.  The  court  held 
the  bond  void  as  to  Sharp,  though  there  was  no  express 
understanding,  that  it  was  not  to  .  be  delivered  without 
the  signature  of  William  Laughlin.  The  court  said, 
among  other  things : 

"  His  "  (Sharp's)  "  signature  is  conditional,  and  unless 
it  be  shown  that  the  condition,  viz ,  the  execution  of 
the  bond  by  William  Laughlin,  whose  name  was  in  the  body 
of  it,  has  been  dispensed  with  by  him,  he  has  a  good  defence 
to  the  suit.     A  man  may  be  willing  to  bind  himself  jointly 
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with  another,  and  still  unwilling  to  make  himself  aloue 
responsible.  We  can  not  agree  with  the  court  of  common 
pleas  that  there  is  nothing  justifying  the  construction 
from  the  face  of  the  bond,  in  the  absence  of  any  other 
proof,  that  it  is  void  as  to  the  present  defendant." 

The  above  case,  from  Watts,  goes  further  than  we  need 
to  in  the  case  before  us,  for  here  it  was  shown  that  it  was 
expressly  understood,  in  respect  to  both  the  appellants, 
that  the  bond  was  not  to  be  delivered  until  signed 
by  Cobb.  See,  also,  the  case  of  The  Wild  Cat  Branch  v. 
Baily  supra,  as  bearing  upon  this  point. 

We  regard  as  of  no  particular  importance  the  fact  that 
the  name  of  Cobb  had  been  erased  from  the  bond  at  the 
time  it  was  presented  to  the  mayor  for  his  acceptance. 
For  the  purposes  of  the^  question  involved,  the  case 
stands  in  substantially  the  same  condition  as  if  the  name 
had  not  been  erased.  The  fact  that  the  name  had  been 
placed  in  the  bond  was  sufficient  to  indicate  to  the  mayor 
that  it  was  expected  at  the  time  it  was  placed  there,  that 
Cobb  would  sign  the  bond.  The  name  having  been  placed 
there,  and  being  erased,  was  quite  enough  to  put  a  prudent 
man  upon  his  guard  and  induce  enquiry  as  to  the  circum- 
stances of  the  erasure,  and  whether  the  appellants  had  not 
signed  the  bond  with  the  expectation  and  understanding 
that  it  was  to  be  signed  by  Cobb  also  before  delivery. 

The  judgment  below,  as  to  the  appellants,  is  reversed, 
with  costs,  and  the  cause  remanded  for  a  new  trial 
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for  obstructing  u  public  street  of  an  incorporated  town  lying  within  the 
limits  of  a  certain  road  district,  the  defendant  proved,  over  objection  by 
the  State,  that  the  acts  constituting  the  obstruction  complained  of  had 
been  committed  by  him  in  repairing  such  street  as  a  public  highway  of 
such  road  district,  of  which  he  was  supervisor. 

Heldy  that  the  evidence  was  erroneous. 

Held,  also,  that,  under  section  1  of  the  act  of  April  27th,  1869,  1  R.  S.  1876, 
p.  890,  the  board  of  trustees  of  such  town  had  exclusive  power  over  its 
streets,  and  therefore  that  the  acts  of  the  defendant  were  unlawful. 

Held,  also,  that  such  act  impliedly  repeals  section  47  of  the  act  of  June  11th, 
1852,  1  R.  S.  1876,  p.  884,  so  far  as  they  conflict  as  to  the  control  of  the 
streets  and  highways  of  a  town. 

From  the  Dearborn  Circuit  Court. 

T,  W.  WoolleUy  Attorney  General,  B.  L.  Davis,  Prosecut- 
ing Attorney,  A.  Williams  and  J.  Schwartz,  for  the  State. 

HowK,J. — This  was  a  prosecution  against  the  appellee, 
by  affidavit  and  information,  wherein  it  was  charged,  in 
substance,  that,  on  the  22d  day  of  June,  1878,  in  Dearborn 
county,  Indiana,  the  appellee,  "  Edward  Mainey,  did  then 
and  there  unlawfully  interfere  with,  obstruct  and  cause  to 
be  obstructed  and  interfered  with,  a  certain  highway, 
known  as  George  street,  between  Broadway  and  Franklin 
streets,  in  the  town  of  Cochran,  in  the  county  and  State 
aforesaid,  by  then  and  there  unlawfully  entering  upon, and 
being  and  remaining  in  and  upon  said  George  street,  with 
horses,  plows,  picks  and  shovels,  and  by  then  and  there 
unlawfully  plowing,  digging  and  removing  the  soil  of 
said  George  street,  between  the  said  Broadway  and  Frank- 
lin streets." 

Upon  arraignment,  the  appellee's  plea  to  the  informa- 
tion was,  that  he  was  not  guilty  as  therein  charged.  The 
issues  joined  were  tried  by  a  jury,  and  a  verdict  was  re- 
turned for  the  appellee,  upon  which  judgment  was  render- 
ed for  his  discharge. 

During  the  progress  of  the  trial  in  the  court  below, 
the  prosecuting  attorney  excepted  to  a  number  of  the'  rul- 
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ings  or  decisions  of  the  court,  and  reserved  the  points  of 
law  for  the  decision  of  this  court.  These  rulings  or  de- 
cisions of  the  court  have  reference  chiefly  to  alleged  errors 
of  the  court  in  the  admission  of  evidence  ;  and  the  deci- 
sions complained  of  have  been  assigned  as  errors,  upon  the 
record,  in  this  court.  We  need  not  set  out  these  alleged 
errors,  but  we  may  say  that  they  fairly  present  the  point* 
of  law  reserved  by  the  prosecuting  attorney  for  the  deci- 
sion of  this  court. 

As  necessary  to  a  proper  understanding  of  the  questions 
reserved,  and  of  our  decision  thereof,  we  will  first  give  a 
brief  summary  of  the  facts  of  the  case,  as  we  gather  them 
from  the  record. 

The  town  of  Cochran,  mentioned  in  the  indictment, 
was,  and  for  a  number  of  years  prior  to  June  22d,  1878, 
had  been,  an  incorporated  town  under  the  general  law 
of  this  State,  providing  for  the  incorporation  of  towns. 
George  street,  mentioned  in  the  information,  was  a  public 
street  or  highway,  within  the  corporate  limits  of  the  town 
of  Cochran.  The  town  was  within  the  territorial  limits  of 
Centre  township,  in  Dearborn  county,  and  constituted  Road 
District  No.  5,  in  said  township.  At  the  April  election, 
1878,  in  said  Centre  township,  the  appellee  Edward  Mai- 
ney was  duly  elected  supervisor  of  said  Hoad  District  TSo. 
5  for  the  ensuing  two  years,  received  a  proper  certificate 
of  his  election,  and,  on  the  6th  day  of  April,  1878,  was 
duly  qualified  as  such  supervisor.  Under  the  order  and 
direction  of  the  trustee  of  Centre  township,  the  appellee, 
as  such  supervisor,  on  the  22d  day  of  June,  1878,  after  he 
had  been  notified  by  the  trustees  of  the  town  of  Cochran 
that  the  town  alone  had  authority  over  George  street  and 
he  had  none,  and  that  he  must  desist  from  work  on 
said  street,  did  and  performed  the  acts  wherewith  he  is 
charged  in  the  affidavit  and  information  in  this  case,  in 
work  on  said  street  as  a  public  highway  within  his 
road  district. 
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It  will  be  seen  from  this  statement  of  the  facts  of  this 
case,  that  it  had  its  origin,  perhaps,  in  a  conflict  of  author- 
ity between  the  trustee  of  Centre  township  and  the  super- 
visor of  road  district  No.  5,  on  the  one  hand,  and  the 
trustees  and  other  officers  of  the  incorporated  town  of 
Cochran,  on  the  other  hand,  over  the  public  streets  or 
highways  within  the  limits  of  said  town.  One  of  the 
questions  reserved  bv  the  State,  in  this  case,  may  be  thus 
stated:  Had  the  appellee,  as  the  supervisor  of  road  dis- 
trict No.  5,  composed,  as  we  have  seen,  of  the  town  of 
Cochran,  any  power  or  authority  over*  the  streets  or  high- 
ways within  the  corporate  limits  of  said  town  ?  It  seems  to 
us  that  this  question  must  be  answered  in  the  negative. 
In  section  1  of  "An  act  to  enable  incorporated  towns  to 
lay  out,  open,  grade,  and  improve  streets  and  alleys,"  etc., 
approved  April  27th,  1869,  it  is  provided,  "  That  the  board 
of  trustees  of  incorporated  towns  of  this  State  shall  have 
exclusive  power  over  the  streets,  alleys,  highways  and 
bridges,  within  the  corporate  limits  of  such  town,"  etc. 
This  exclusive  power,  in  the  trustees  of  the  town,  would 
certainly  prevent  any  township  officer,  such  as  supervisor 
of  highways,  from  having  or  exercising  any  power  or  au- 
thority over  the  streets  or  highways  within  the  town  limits. 
1  R.  S.  1876,  p.  890.  We  have  no  brief  from  the  appellee 
in  this  court,  but  we  learn  from  the  brief  of  the  prosecut- 
ing attorney,  that,  in  the  court  below,  the  appellee  at- 
tempted to  justify  his  acts,  as  supervisor,  on  George  street, 
and  claimed  that  he  had  the  power  and  authority  to  do 
those  actfl,  within  the  corporate  limits  of  the  town  of 
Cochran,  under  and  by  virtue  of  the  provisions  of  section 
47  of  "An  act  for  the  incorporation  of  towns,"  etc.,  ap- 
proved June  11th,  1862.  This  section  47  provides,  that 
"  Nothing  contained  in  this  act  shall  exempt  the  inhabi- 
tants of  any  town  from  the  payment  of  highway  taxes 
legally  assessed,  nor  from  the  formation  of  one  or  more 
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road  districts,  irrespective  of  the  corporate  limits  of  such 
town."  1  R.  S.  1876,  p.  884.  If,  however,  it  might  be 
said  that  the  incorporated  town  of  Cochran  properly  consti- 
tuted road  district  No.  5  in  Centre  township,  under  the 
provisions  of  the  section  quoted,  it  is  very  clear,  we  think, 
that  the  supervisor  of  that  road  district,  since  the  act  of 
April  27th,  1869,  became  a  law,  would  have  no  power  and 
authority  over  the  streets  and  highways  within  his  road 
district.  In  so  far  as  the  act  of  April  27th,  1869,  is  in  con- 
flict with  section  47  of  the  act  of  June  11th,  1852,  of  course 
the  older  law  must  be  regarded  as  virtually  repealed  by 
the  later  expression  of  the  legislative  will.  As  the  trustees 
of  the  town  of  Cochran  are  clothed  by  law  with  exclusive 
power  over  the  streets,  alleys  and  highways  within  the 
corporate  limits  of  such  town,  the  appellee,  as  the  super- 
visor of  a  road  district  comprised  of  the  same  territory 
as  the  town,  could  not  have  any  power  over  the  streets, 
alleys  and  highways  within  the  corporate  limits  of  the 
town. 

It  follows,  therefore,  that  the  court  erred  in  admitting 
evidence,  over,  the  objections  and  exceptions  of  the  State, 
which  tended  to  prove  that  the  appellee  had  been  duly 
elected,  and  had  qualified,  as  supervisor  of  road  district  No. 
5,  and  had  done  the  acts  charged  against  him  in  the  in- 
formation, as  such  supervisor,  under  the  direction  of  the 
township  trustee  and  in  the  supposed  discharge  of  his  offi- 
cial duty,  because  these  facts,  if  proved,  were  immaterial, 
and  did  not  and  could  not  constitute  any  defence  to  this 
prosecution.  Of  course,  the  appellee's  ignorance  of  the 
law,  or  his  alleged  good  faith  in  the  performance  of  the 
acts  complained  of,  could  not  and  did  not  aflbrd  him  any 
valid  or  legal  defence  in  this  case.  He  was  boimd  to 
know  the  law,  and  while  it  is  doubtless  true  that  he  did 
.not  intend  to  commit  a  criminal  oftence,  yet  it  is  very 
clear  that  he  did  intend  to  do  and  perform  the  acts 
charged  in  the  aflSdavit  and  information.     In  such  a  case, 
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he  ought  to  have  been  held  amenable  to  the  law  for  acts 
done  in  violation  thereof.  On  this  point,  see  the  case  of 
Hood  V.  Ths  State,  56  Ind.  263, 

Having  reached  the  conclusion,  that  the  decisions  of  the 
circuit  court  were  erroneous,  it  is  now  considered  by  this 
court,  that  the  State  of  Indiana  do  recover  of  the  appellee 
the  costs  of  this  appeal. 
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LiQXroB  Law. — Sale  without  License, — Indictment. — Evidence. — An    indict-     ^>  ,   'i 

,         .         ,  **  *09 
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the  State  need  not  prove,  that  the  defendant  had  no  license  when  the  sale     65     409 

charged  was  made. 

Same. — Barter. — Qifi. — Proof  of  a  harter  or  gift  of  intoxicating  liquors  will 

not  support  an  indictment  charging  a  sale. 

Sams. — Sale  on  Credit. — Proof  of  a  sale  upon  credit  may  he  sufficient  to  sup> 

port  such  indictment. 

Same. — Sale  hy  Defendant  or  His  Agent. — ^A  sale  hy  the  defendant,  or  hj  one 

boriztid  by  him  to  make  it,  to  the  person  named  in  the  indictment,  must 

jroved  to  justify  a  conviction. 

om  the  Fountain  Circuit  Court. 

A.  Tipton  and  8.  F.  Wood,  for  appellant. 
W.  Woollen,  Attorney  General,  A.  P.  HarreU,  Pros- 
ecuting Attorney,  and  T,  L.  Stilwell,  for  the  State. 

Perkins,  J. — Indictment  against  John  Stevenson,  charg- 
ing that  he, "  on  or  about  the  7th  day  of  December,  1878,-'  at, 
etc.,  "  did  then  and  there  unlawfully  sell  to  John  Joiner,  in- 
toxicating liquors,  in  a  less  quantity  than  a  quart  at  a  time, 
for  the  price  of  twenty-five  cents,  he,  the  said  Stevenson, 
not  being  then  and  there  licensed,"  etc. 

The  indictment  was  returned  on  the  12th  of  December, 
1878.    No  objection  was  taken  to  it. 
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The  defendant  pleaded  Dot  guilty.  Trial  by  the  court; 
conviction  ;  motion  for  a  new  trial,  on  the  ground  that  the 
conviction  was  contrary  to  the  law  and  the  evidence,  over- 
ruled ;  a  fine  of  twenty-five  dollars  a? sessed,  and  the  costs 
adjudged  against  the  defendant ;  exception  entered,  and  an 
appeal  taken  to  this  court,  in  which  there  is  an  assignment 
of  one,  and  only  one,  alleged  error,  viz. :  That  the  finding 
of  the  court  was  contrary  to  the  law  and  the  evidence. 

The  evidence  is  in  the  record,  and  we  copy  it: 

"'  I  bought  intoxicating  liquor  of  the  defendant  in  No- 
vember, 1878,  by  a  less  quantity  than  a  quart  at  a  time.  I 
paid  for  it.  This  was  in  Fountain  county,  Indiana.  Bought 
a  drink.  I  did  not  pay  the  money  for  it.  I  was  hauling 
wood  for  the  defendant,  and  expected  him  to  take  it  out  of 
the  price  of  the  wood.  I  have  never  had  a  settlement  for 
the  wood  yet ;  don't  know  whether  he  charged  me  with  the 
drink  or  not.  I  got  the  drink  in  his  house,  but  don't  know 
whether  the  defendant  is  the  person  who  let  me  have  it  or 
not.  I  am  not  sure  whether  he  was  there  or  not.  It 
may  have  been  his  book-keeper.  Defendant  kept  a  saloon 
in  Veedersbupgh,  Fountain  county,  Indiana,  and  during 
the  time  I  was  hauling  the  wood,  in  the  fall  of  1878, 1  was 
in  the  saloon  several  times,  and  got  drinks  of  whiskey 
when  defendant  was  present.  And  this  was  all  the  evidence 
given  in  the  cause." 

This  was  an  indictment  for  selling  intoxicating  liquor  in  a 
less  quantity  than  a  quart,  to  John  Joiner,  without  license; 
and  it  was  necessary  to  prove  such  sale  on  the  trial  of  the 
cause,  to  justify  a  conviction  of  the  appellee.  The  indict- 
ment did  not  allege  a  barter  or  gift  of  the  liquor. 

It  was  not  necessary  to  such  conviction  that  the  State 
should  prove  that  the  appellee  had  not  a  license  to  retail, 
though  it  was  necessary  that  the  possession  of  such  license 
should  be  negatived  in  the  indictment.  Shearer  v.  The  Stait^ 
7Blackf  99;  Howe  v.  The  State,  10  Ind.  423;  Bicknell 
Grim.  Pr.  443. 
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The  sale  is  charged  to  have  been  made  by  the  appellee. 
It  was  necessary  to  prove,  to  sustain  this  charge,  that  it  was 
made,  or  authorized  to  be  made,  by  him,  and  was  express- 
ly, or  impliedly,  for  cash,  but  might  have  been  on  credit. 
A  sale  on  credit  might  be  within  the  statute.  The  liquor 
furnished  in  the  instance  particularly  described  in  the  tes- 
timony is  not  shown  to  have  been  sold  by  the  appellee,  yet 
the  testimony  showed  that  the  witness  "  got  drinks  of  whis- 
key several  times  in  the  fall  of  1878,  in  the  saloon  of  the 
defendant  at  Veedersburgh,  in  Fountain  county,  Indiana, 
when  the  defendant  was  present."  These  drinks  were  all 
prior  to  the  finding  of  the  indictment  in  this  case,  and  were 
within  the  statute  of  limitations. 

(Jpon  the  evidence  in  this  cause,  the  conviction  of  the 
appellant  was  erroneous. 

1.  It  was  not  proved  that  any  liquor  was  sold  to  John 
Joiner,  the  person  named  as  the  purchaser  in  the  indict- 
ment. 

2.  The  instances  particularly  described  in  the  testi- 
mony given  on  the  trial,  it  is  not  proved  that  the  sale  was 
made  or  authorized  by  the  appellant. 

3.  The  drinks  which  the  nameless  witness  got,  "  in 
the  fall  of  1878,"  were  not  proved  to  have  been  sold  to 
anybody. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


Ridenour  v.  The  State. 

Criminal  ItAW^ — Carrying  Concealed  Weapon,  On  the  trial  of  a  defend- 
ant charged  with  carrying  a  concealed  deadly  weapon,  the  concealment 
alleged  is  a  material  fact,  and,  unless  proved,  a  conviction  can  not  he 
sustained. 
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" — IP- 

Same. —Im>7iaUrial  Matters. — Intention, —It  is  immaterial  whether  or  not'a 
pistol,  charged  to  have  been  carried  by  the  defendant  concealed,  wag 
loaded,  and  as  to  what  his  intention  was  in  carrying  it. 

From  the  [Jnion  Circuit  Court. 

J.  Yaryan  and  J.  W.  Conaway,  for  appellant. 
T.  W.  Woollen,  Attorney  General,  and  B.  Burke,  Pros- 
ecuting Attorney,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  for  carrying  a  con- 
cealed weapon.  The  indictment  charged,  that  on  the  lOtb 
day  of  February,  1878,  at  the  county  of  Union,  "one 
Jacob  Ridenour  did  then  and  there  carry,  concealed  apon 
his  person,  a  certain  dangerous  and  deadly  weapon,  to  wit, 
a  pistol,  commonly  known  as  a  revolver,  the  said  Jacob 
Ridenour  not  then  and  there  being  a  traveller." 

The  cause  was  tried  by  the  court  without  a  jury.  There 
was  a  finding  of  guilty,  and  judgment  accordingly. 

On  the  trial,  William  Shera  testified  as  a  witness  on  be- 
half of  the  State  as  follows : 

"One  day  last  fall,  and  within  the  last  two  years,  the 
defendant  came  into  his  store  at  College  Corner,  in  Union 
county  Indiana,  and  handed  him  a  revolver,  and  asked 
him  to  load  it.  Witness  loaded  the  revolver,  and  handed 
it  back  to  the  defendant,  and  defendant  then  left  the  store. 
The  defendant  had  the  revolver  in  his  hand,  the  first  wit- 
ness saw  of  it ;  don't  know  what  defendant  did  with  the 
revolver  after  witness  handed  it  back,  as  he  was  attending 
to  customers ;  defendant  was  an  acting  constable  at  Col- 
lege Corner  at  the  time  ;  witness  heard  defendant  say,  be- 
fore he  left  the  store,  he  had  an  arrest  to  make  the  next 
day." 

This  was  all  the  evidence  given  in  the  cause. 

By  a  motion  for  a  new  trial,  the  defendant  raised  the 
question  of  the  sufliciency  of  the  evidence  to  sustain  the 
finding,  and  that  is  the  only  question  presented  for  our 
consideration  here. 
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The  evidence,  we  think,  did  not  tend  to  prove  that  the 
defendant  had,  at  any  time,  carried  the  pistol,  referred  to 
by  the  witness,  concealed  upon  his  person,  as  charged  in 
the  indictment.  There  was  nothing  in  the  evidence,  there- 
fore, which  raised  any  presumption  of  guilt  against  the  de- 
fendant, and  consequently  nothing  which  put  him  upon 
his  defence  regarding  his  possession  of  the  pistol.  Wiley  v. 
The  State,  52  Ind.  516.  Whether  the  pistol  was  loaded, 
and  what  the  defendant's  intentions  were  in  having  the 
pistol  in  his  possession,  were  both  immaterial  questions  in 
the  cause.  The  State  v.  Duzan,  6  Blackf.  31 ;  Walls  v.  The 
State,  7  Blackf.  572. 

The  evidence  presents  a  case  of  a  total  failure  in  the 
proof  to  make  out  an  essential  and  controlling  element  in 
the  oflfence  charged  in  the  indictment,  that  is  to  say,  the 
concealment  of  the  pistol. 

It  follows  necessarily,  that  the  court  below  erred  in  re- 
fusing to  grant  a  new  trial,  as  prayed  for  by  the  defendant. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


'I 


Albert,  Cashier  of  the  Bank  of  Paoli,  bt  al.  r.  The  State, 

EX  rel.  Atkinson,  Adm'r,  bt  al. 

Inform A.TION. — Quo  Warranto. — Banking  Association, —  Receiver. — Under 
sections  749  and  750  of  the  code,  2  R.  S.  1876,  pp.  298  and  299,  an 
information  in  the  nature  of  a  quo  warranto  may  be  filed  in  the  circuit 
court,  in  the  name  of  the  State,  on  the  relation  of  a  stockholder,  agfllnst 
an  alleged  illegally  organized  banking  association  of  this  State,  and  its 
president,  cashier  and  other  stockholders,  to  compel  the  winding  up  and 
settlement  of  its  affairs,  the  distribution  of  its  assets,  and  the  appointment 
of  a  receiver  for  that  purpose. 

Sams. —  Unlawful  Organization.-^ Demand. — Where  such  information  avem, 
that,  for  want  of  a  compliance  with  the  requirements  of  the  statute,  the  as- 
sociation had  never  been  lawfiilly  incorporated,  and  that  the  relator  had 
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been  induced  to  purchase  stock  in  such  association  by  the  representation? 
of  its  officers  and  other  stockholders,  and  without  knowledge  of  such  ille- 
gality«  it  is  not  necessary  to  aver  a  demand  upon  the  defendants  by  the 
relator. 
8a MK. — Trtisis. — Statute  of  Limitations. — ^Where,  by  the  facts  alleged  in  the 
information,  a  trust  appears  to  exist  in  favor  of  the  stockholders,  against 
the  officers  of  the  association,  who  are  made  defendants,  and,  in  their 
answer  of  the  statute  of  limitations,  the  facts  constituting  such  trust  are 
not  denied,  such  answer  is  insufficient. 

From  the  Orange  Circuit  Court. 

J.  Baker^  for  appellants. 

jP.  Wilson  and  Jtf.  F.  Dunn,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  relators  of  the  appel- 
lee, against  the  appellants,  the  Bank  of  Paoli  and  Henry 
Comingore,  president,  and  John  C.  Albert,  cashier,  of  said 
bank.  The  complaint  of  the  appellee's  relators  was,  in 
form,  an  information  in  the  nature  of  a  quo  warranto;  and 
the  special  relief  prayed  for  therein  was,  that  the  aiiairs  of 
the  pretended  Bank  of  Paoli  might  be  wound  up,  and  a 
distribution  made  among  the  stockholders  of  its  assets,  if 
any  remain  after  the  payment  of  its  debts,  and  for  these 
purposes  they  asked  for  the  appointment  of  a  receiver,  etc. 

The  Appellants  Albert,  cashier,  and  Comingore,  presi- 
dent, separately  demurred  to  the  appellee's  complaint  or  in- 
formation,  upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  ;  which  demurrers  were 
severally  overruled  by  the  court,  and  to  these  decisions  the 
said  appellants  severally  excepted.  A  joint  answer,  in  six 
paragraphs,  was  then  filed  by  all  the  appellants ;  to  each 
of  which  paragraphs,  except  the  first,  the  appellee's  re- 
lators demurred  for  the  want  of  sufficient  facts  therein  to 
constitute  a  defence  to  their  action.  This  demurrer  was 
sustained  by  the  court  to  each  of  said  paragraphs  of  an- 
swer; and  to  these  decisions  the  appellants  excepted.  The 
first  paragraph  of  their  answer  was  then  withdrawn  by  the 
appellants  ;  and,  they  refusing  to  answer  further,  the  court 
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found  for  the  appellee's  relators,  that  the  material  allega- 
tions of  their  complaint  were  true,  and  that  they  were  en- 
titled to  the  relief  therein  demanded.  The  court  then 
rendered  a  judgment  and  decree,  in  accordance  with  its 
finding,  and  appointed  a  i:eceiver  to-  take  charge  of,  and 
wind  up,  the  affairs  of  said  Bank  of  Paoli ;  which  said 
receiver  accepted  of  said  trust,  and  gavchond  and  qualified 
according  to  law  and  to  the  approval  of  the  court,  and  was 
ordered  to  report  his  .proceedings  to  the  court  at  each  term 
thereof. 

In  this  court,  the  appellants  have  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  their  demurrers  to  the  information  or 
complaint ; 

2.  In  overruling  their  motion  to  strike  out  part  of  the 
complaint;  and, 

3.  In  sustaining  the  demurrer  of  the  appellee's  relators 
to  the  second,  third,  fourth,  fifth  and  sixth  paragraphs  of 
the  appellants'  answer.  • 

1.  In  their  information  or  complaint  the  appellee's  re- 
lators alleged,  in  substance,  that  the  relator  Kathan  Far- 
low  was  the  owner  in  his  own  right  of  five  shares,  of 
one  hundred  dollars  each,  and  that  the  relator  John  At- 
kinson, as  the  administrator  of  Jonathan  Farlow,  deceased, 
was  also  the  owner  of  five  shares,  of  one  hundred  dollars 
each,  of  the  capital  stock  of  the  appellant,  the  Bank  of 
Paoli ;  that  the  institution  known  as  the  Bank  of  Paoli 
was  organized  and  located  at  Paoli,  Orange  county,  In- 
diana, about  the  year  1854,  with  a  capital  stock  of  fifty 
thousand  dollars,  of  which  capital  stock  each  of  the  re- 
lators afterward  became  and  then  were  the  owners  of 
shares  as  aforesaid ;  that,  at  the  time  of  the  organization 
of  said  bank,  it  was  claimed  and  pretended,  by  those  who 
took  the  capital  stock  therein,  and  by  their  successors  in 
the  ownership  of  said  stock,  that  said  bank  was  a  legally 
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organized  banking  association,  under  and  pursuant  to  the 
act  of  the  Qeneral  Assembly  of  this  State,  approved .  May 
28th,  1852,  entitled  "  An  act  to  authorize  and  regulate  the 
business  of  general  banking ; "  that,  after  its  organization, 
the  said  banking  association  purchased  real  estate  and  fit- 
ted up  banking  rooms,  deposited  bonds  and  procured  cir- 
culation to  be  delivered  to  it,  and  then  issued  the  same  as 
bank-notes,  in  accordance  with  the  provisions  of  said  act; 
that  it  also  received  deposits,  and  discounted  notes  and 
bills,  and  loaned  mojiey,  as  a  bank  ;  that  when  the  appel- 
lee's relators  became  the  owners  of  said  shares,  and  for  a 
long  time  afterward,  thoy  believed  that  said  Bank  of 
Paoli  was  a  legally  organized  banking  association,  under 
said  act;  that,  relying  upon  the  claim  and  pretence  that  said 
bank  was  legally  organized,  they  made  no  examination  of 
the  records  of  said  bank,  nor  of  the  office  of  Secretary  of 
State,  nor  of  the  office  of  the  clerk  of  the  Orange  Circuit 
Court,  to  see  whether  or  not  said  bank  was  legally  or- 
ganized, but  relied  wholly  upon  the  representations 
made  to  them  by  the  other  stockholders  and  officers 
of  said  bank,  that  it  was  a  legally  organized  banking 
association,  under  said  act ;  that  said  bank  never  was 
legally  organized  or  incorporated  according  to  said  act,  in 
this :  That  said  association  never  had  made  or  signed  any 
articles  of  association,  such  as  the  said  a*ct  required,  or  any 
other  articles,  and  that  no  copy  of  the  same,  such  as  said 
act  required,  nor  any  certificate,  such  as  was  required  by 
the  18th  section  of  said  act,  was  ever  filed  in  the  office  of 
the  Secretary  of  State,  nor  in  the  office  of  the  clerk  of  the 
Orange  Circuit  Court;  that,  during  all  the  time  since  the 
pretended  organization  of  said  bank,  the  stockholders  and 
officers  thereof  assumed  and  pretended  to  be  a  lawfully  or- 
ganized bank,  and  acted  as  such,  without  having  the  right 
so  to  do ;  and  that  the  appellee's  relators  brought  this  ac- 
tion at  the  first  term  of  the  court,  aft«r  they  had  discov- 
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ered  the  fact  of  such  illegality  concerning  such  alleged 
bank.  And  the  appellee's  relators  said,  that  by  the  sale  of 
such  capital  stock  to  them  and  to  others,  and  from  other 
sources,  the  said  pretended  bank  became  the  owner  of  real 
estate  of  the  probable  value  of  $8,000.00,  and  of  bonds, 
notes,  uiils  and  money,  and  personal  property,  of  the  ag- 
gregate value  of  $60,000.00 ;  that  about  1864  the  officers 
und  stockholders  of  said  pretended  bank  determined  to 
wind  up  its  aftairs;  that  thereupon  the  real  estate  and 
bonds  OAvned  by  said  bank  were  sold,  and  its  circulation 
was  called  in  and  redeemed,  and  its  personal  property  was 
also  sold ;  and  that  for  the  last  ten  years  the  said  pretended 
bank  had  not  transacted  any  banking  business ;  that  the 
appellant  John  C.  Albert,  who  was  then  the  owner  by 
transfer  of  all  the  capital  stock  of  said  bank,  except  the 
stock  owned  by  the  appellee's  relator,  received  the  moneys 
derived  from  the  sale  of  said  real  estate,  personal  property 
and  bonds,  as  cashier  of  said  pretended  banking  associa- 
tion ;  that  the  appellee's  relators  were  ignorant  of  the 
amount  so  received  by  the  said  Albert,  and  of  his  disposi- 
tion thereof;  that  all  the  books,  papers  and  records  of  said 
pretended  bank  were  in  the  possession  of  the  appellant 
John  C.  Albert ;  and  that  no  payments  had  been  made  to 
the  appellee's  relators,  on  account  of  their  said  stock,  and 
no  settlement  of  the  affairs  of  said  bank,  between  the 
stockholders  thereof,  had  ever  been  made.    Wherefore,  etc. 

In  section  749  of  the  practice  act,  it  is  provided,  that  "An 
information  may  be  filed  against  any  person  or  corpora- 
tion in  the  following  cases:        *  *         *         *  * 

"  Third.  Where  any  association  or  number  of  persons 
shall  act  within  this  State  as  a  corporation,  without  being 
legally  incorporated."     2  R,  S.  1876,  p.  298. 

It  is  very  evident  that  the  appellee's  relators  intended  to 
state  a  case,  in  their  information  or  complaint  in  this  ac- 
tion, within  the  purview  and  meaning  of  this  third  clause 
Vol.  LXV.— 27 
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of  said  section.  In  the  last  clause  of  section  750  of  the 
same  act,  it  is  provided  that  such  an  information  may  be 
filed  by  any  person,  on  his  own  I'elation,  "Whenever  he 
claims  an  interest  in  the  *  *  *  corporation,  which  is 
the  subject  of  the  information."     2  R.  S.  1876,  p.  299. 

It  is  insisted  by  the  appellants'  counsel,  that  the  infor- 
mation in  this  case  was  defective,  on  the  demurrer  thereto 
for  the  want  of  sufficient  facts,  in  this,  that  it  did  not  show 
that  there  was  any  money  or  property  of  the  bank  left  to 
be  divided  or  distributed  among  the  stockholders.  We  do 
not  think  that  this  is  a  valid  objection  to  the  sufficiency 
of  the  information.  The  appellee's  relators  were  not  offi- 
cers of  the  Bank  of  Paoli.  They  showed  by  proper  aver- 
menta,  that  the  bank  had  been  the  owner  of  property,  real 
and  personal,  worth  more  than  sixty  thousand  dollars,"* 
that  this  property  had  been  sold,  and  the  proceeds  of  such 
sale  had  gone  into  the  hands  of  the  appellant  Albert  as 
cashier  of  said  bank;  and  that  they,  the  relators,  were 
ignorant  of  the  amount  so  received  by  said  Albert,  and  of 
his  disposition  thereof.  Long  before  the  commencement 
of  this  suit,  it  was  alleged,  the  officers  and  stockholders  of 
said  bank  had  determined  that  its  affairs  should  be  wound 
up-;  and  this  business  had  been  left,  where  it  properly  be- 
longed, in  the  hands  of  the  appellants,  as  officers  of  the 
bank.  Thirteen  years  had  passed,  and  the  appellants  had 
made  no  settlement  of  the  business  of  the  bank,  entrusted 
to  them.  Wearied  with  waiting,  the  appellee's  relators 
began  an  investigation,  which  led  to  the  discovery  that  the 
pretended  bank  had  never  been  legally  incorporated. 
Thereupon  they  brought  this  suit,  and  they  have,  in  their 
information,  stated  a  case  which  is  expressly  authorized 
by  tlje  letter  and  meaning  of  the  clause  of  the  statute 
above  quoted,  and  entitles  them,  if  true,  to  the  relief 
prayed  for. 

Another  objection,  urged  by  the  appellants'  counsel  to 
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the  information,  is,  that  it  contained  no  averment  of  any 
demand  by  the  appellee's  relators  upon  the  appellants,  be- 
fore the  commencement  of  this  suit.  It  seems  to  us  that 
no  such  demand  was  necessary.  Indeed,  we  can  not  con- 
ceive of  any  proper  demand  to  be  made,  in  such  a  case. 
The  theory  of  this  case  is,  that  the  appellants  were  or  had 
been  acting  as  a  corporation  within  this  State,  without 
having  been  legally  incorporated ;  and  that  the  appellee's 
relators  had  unwittingly  become  shareholders  or  stock- 
holders in  such  illegal  and  pretended  corporation.  Surely, 
it  was  not  necessary  that  the  appellee's  relators,  before 
commencing  this  suit,  should  demand  of  the  appellants 
that  they  should  cease  to  act  as  such  illegal  corporation ; 
and  we  know  of  no  other  demand,  which  would  havg  been 
appropriate  to  the  case  made  by  the  averments  of  the  in- 
formation. These  are  the  only  objections  pointed  out  by 
the  appellants'  counsel,  in  argument,  to  the  information  in 
the  case  at  bar,  and,  in  our  opinion,  neither  of  these  objec- 
tions is  well  taken.  The  court-  did  not  err  in  overruling 
the  appellants'  demurrers  to  the  information  or  complaint 
of  the  appellees'  relators. 

The  appellants'  motion  to  strike  out  part  of  the  informa- 
tion, and  the  ruling  of  the  court  on  this  motion,  were  not 
made  parts  of  the  record  by  a  proper  bill  of  exceptions. 
Therefore,  the  second  alleged  error,  complained  of  by  the 
appellants,  was  not  properly  saved  in  the  record,  and  pre- 
sents no  question  for  our  decision.  This  rule  of  practice 
is  well  settled  in  this  court.  Scotten  v.  Divilbiss^  60  Ind. 
37 ;  The  School  Town  of  Princeton  v.  Gebhart,  61  Ind.  187. 

The  third  error  assigned  by  the  appellants  is  the  deci- 
sion of  the  circuit  court  in  sustaining  the  demurrers  of  the 
appellee's  relators  to  the  second,  third,  fourth,  fifth  and 
sixth  paragraphs  of  the  appellants'  answer.  Each  of  these 
paragraphs  of  answer  was  an  affirmative  plea  of  the  stat- 
ute of  limitations,  and  nothing  more.    They  difiTered  each 
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from  the  others  only  in  this,  that  a  different  period  of 
time  was  stated  in  each  paragraph,  within  which,  it  was 
alleged,  that  the  relators'  cause  of  action  did  not  accrue. 
Thus,  in  the  second  paragraph,  the  period  named  was  six 
years ;  in  the  third  it  was  seven  years  and  six  months,  in 
the  fourth  it  was  twenty  years,  in  the  lifth  it  was  fifteen 
years,  and  in  the  sixth  paragraph  it  was  sixteen  years  and 
six  months. 

It  is  very  clear,  that  the  relatoi's'  demurrer  to  the  second, 
third  and  fourth  paragraphs  of  the  answer  was  correctly 
sustained ;  for  the  limitation  mentioned  in  each  of  said 
paragraphs  had  not,  and  could  not  have,  any  applicability 
to  the  relators'  cause  of  action,  stated  in  the  information. 
The  ^th  and  sixth  paragraphs  of  the  appellants'  answer 
set  up  the  limitation  of  fifteen  years,  provided  in  section 
212  of  the  practice  act,  that  "  All  actions  not  limited  by 
any  other  statute  shall  be  brought  within  fifteen  years." 
2  R.  S.  1876,  p.  124. 

This  is  the  only  limitation,  as  it  seems  to  us,  which  could 
by  any  possibility  be  made  applicable  to  the  cause  of  action 
stated  by  the  appellee's  relators,  in  their  information  in  this 
case.  It  will  be  observed,  that  the  limitation  of  fifteen  years 
is  apparently  relied  upon,  in  both  the  fifth  and  sixth  para- 
graphs of  the  answer ;  the  apparent  difference  between  the 
two  paragraphs  being,  that,  in  the  sixth  paragraph, 
eighteen  months  were  probably  added  to  the  fifteen  years, 
because  of  the  fact  that  one  of  the  relators  was  an  admin- 
istrator, under  the  provisions  of  section  217  of  the  practice 
act.    2  R.  S.  1876,  p.  127. 

In  considering  the  sufficiency  of  these  paragraphs  of 
answer,  it  must  be  borne  in  mind  that  the  officer  and  the 
stockholder  of  a  bank  bear  to  each  other  the  relation  of  a 
trustee  to  a  cestui  que  trust;  and  that  relation  once  exist- 
ing will  continue  until  it  is  dissolved  in  some  legal  mode, 
or  until  "  it  is  openly  disavowed  by  the  trustee,  who  in- 
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sista  upon  an  adverse  right  and  interest,  which  is  fully  and 
unequivocally  made  known  to  the  cestui  que  trust,'' 
Oliver  v.  Piatt ^  3  How.  (U.  8.)  338;  Cunningham  v. 
McKindley,  22  Ind.  149. 

We  need  hardly  say,  for  it  is  self-evident,  that,  while  the 
relation  of  trustee  and  cestui  que  trust  might  continue  to  exist 
between  the  appellants  and  the  appellee's  relators,  the 
statute  of  limitations  would  never  begin  to  run  against, 
and  would  never  constitute  a  bar  to,  the  relators'  cause  of 
action.  Therefore  it  seems  to  us,  that  each  of  the  fifth 
and  sixth  paragraphs  of  the  appellants'  answer  was  insuf- 
licient,  on  the  demurrer  thereto  for  the  want  of  facts,  in 
this,  that  the  appellants  did  not,  in  either  of  the  said  par- 
agraphs, controvert  any  of  the  matters  alleged  in  the  re- 
lators' information,  nor  did  they  state  therein  affirmatively, 
that  they  had  in  any  manner,  or  at  any  time,  ceased  to  be 
officers  of  the  bank  wherein  the  relators  were  stockhold- 
ers. Each  of  these  paragraphs  of  answer  virtually  admitted 
that  the  facts  alleged  in  the  information  were  true ;  and,  if 
the  allegations  of  the  information  were  true,  then  the  mere 
lapse  of  time,  however  long  continued,  did  not  and  could 
not  aftbrd  the  appellants  any  defence  to  the  relators'  cause 
of  action,  for  the  statute  of  limitations  would  not  run 
against  such  cause  of  action,  under  the  facts  and  circum- 
stances stated  in  the  information. 

We  are  clearly  of  the  opinion,  that  the  court  did  not  err 
in  sustaining  the  relators'  demurrer  to  the  several  para- 
graphs of  the  appellants'  answer.  Nicholson  v.  Caress^  59 
Ind.  89 ;  and  Caress  v.  Foster^  62  Ind.  145. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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CiXY. — Precept  for  Sewer  Improvement — Appeal, — Complaint — On  appeal  by 
a  property  owner,  to  the  circuit  court,  from  a  precept  issued  by  the  com- 
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mon  council  of  a  city  to  collect  an  assessment  against  his  property  for  the 
cost  of  a  sewer  improvement,  the  transcript,  certified  by  the  city  clerk  as 
required  by  section  71,  1  R.  S.  1876,  p.  804,  of  the  act  for  the  incorporation 
of  cities,  etc.,  constitutes  the  complaint  in  the  circuit  court  against  such 
property  holder. 

Same. — Omi^Biou  in  Transcript — Certiorari, —  Amendment — City  CUrk.- - 
Where,  in  such  case,  the  transcript  omits  any  material  proceeding  bad 
before  the  common  council,  the  proper  practice  is,  not  by  a  motion  to 
make  certain,  but,  upon  cause  shown,  to  procure  a  certiorari  upon,  or  an 
order  against,  thb  city  clerk,  to  supply  the  omission. 

Same. — Eaiimaies  of  City  Engineer. — Where  such  transcript  shows,  that, 
upon  the  completion  of  the  improvement,  a  complete  and  corrected  esti- 
mate of  the  cost  had  been  made  by  the  city  engineer,  and  adopted  by  the 
common  council,  in  the  stead  of  partial  estimates  made  during  the  prog- 
ress of  such  improvement,  the  omission  of  such  partial  estimates  from 
the  transcript  does  not  render  it  insufBcient 

Same. — Defence, — Interest  of  Third  Party. — Making  New  Parties, — Under 
that  proviso  of  said  section  71,  declaring,  that,  on  such  appeal,  "no  question 
of  fact  shall  be  tried  which  may  arise  prior  to  the  making  of  the  con- 
tract for  the  said  improvement  under  the  order  of  the  council,"  it  is  in- 
competent to  either  plead  or  prove  that  a  third  party  claims  title  to  the 
ground  in  which  such  improvement  was  constructed. 

Same. — Remedy. — InjuneHon. — ^The  remedy  of  the  property  owner,  in  such 
case,  is  by  an  action,  at  the  proper  time,  to  enjoin  or  restrain  the  making 
of  the  improvements. 

From  the  Marion  Circuit  Court. 

J,  S.  Harvey^  for  appellants. 

A.  C.  Ayres  and  E.  A.  Brown^  for  appellees. 

NiBLACK,  J. — This  cause  had  its  origin  in  certain  pro- 
ceedings in  the  common  council  of  the  city  of  Indianapo- 
lis, for  the  construction  of  a  sewer,  in  and  along  Missouri 
street,  from  the  north  side  of  Market  street  to  Keutucky 
avenue. 

A  transcript  of  those  proceedings  constituted  the  com- 
plaint in  the  court  below.     1.  R.  S.  1876,  p.  305. 

By  the  complaint  it  was  made  to  appear,  that,  on  the 
13th  day  of  July,  1874,  the  said  common  council  of  the 
city  of  Indianapolis  adopted  an  ordinance  for  the  construc- 
tion of  a  sewer,  as  above  stated,  providing,  amongst  other 
things,  that  a  portion  of  the  cost  of  such  sewer  should  be 
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assessed  against  the  lots  and  squares  fronting  upon  it  on 
both  sides  of  Missoui'i  street ;  that,  ou  the  10th  day  of 
August,  1874,  upon  proper  specifications  and  notice  duly 
given,  the  contract  for  the  construction  of  such  sewer  was 
let  to  the  plaintiffs,  Augustus  Bruner  and  Russell  M. 
Riner,  who,  on  that  day,  entered  into  a  contract,  in  writ- 
ing, for  the  construction  of  the  same ;  that  partial  esti- 
mates were  made,  from  time  to  time,  as  the  work  pro- 
gressed ;  that,  on  the  28th  day  of  December,  1874,  after 
the  completion  of  the  eewer,  the  city  engineer  reported  a 
final  and  corrected  estimate  of  the  amounts  due  the  plain- 
tiffs for  the  construction  of  such  sewer,  from  the  several 
owners  of  real  property  fronting  upon  the  same  ;  that,  ou 
the  same  day,  the  common  council  adopted  such  final  and 
corrected  estimate  as  the  true  estimate  of  the  respective 
amounts  due  the  plaintiffs,  under  their  contract,  and  or- 
dered that  all  previous  estimates  be  set  aside  for  alleged 
errors  in  such  previous  estimates ;  also,  that  the  amounts 
thus  estimated  to  be  due  the  plaintiffs  should  be  severally 
assessed  against  the  proper  lots  and  ^squares,  and  the 
owners  thereof  required  to  pay  such  assessments ;  that,  in 
this  manner,  and  as  a  part  of  such  proceedings,  the  sum 
of  five  hundred  and  thirty-four  dollars  and  fifty  cents  was 
assessed  against  a  square  of  ground,  fronting  upon  and 
opposite  to  said  sewer,  owned  by  the  defendants  Robert  C. 
McGill,  Andrew  McGill,  Rebecca  McGill,  Jane  McG. 
Waldo  and  Margaret  Sullivan,  as  heirs  at  law  of  one  Mar- 
garet McGill,  deceased,  and,  said  owners  failing  to  pay 
said  sum  of  money,  a  precept  was  issued  by  the  common 
council  to  the  treasurer  of  said  city  ot  Indianapolis,  to  en- 
force the  collection  of  the  same ;  that,  from  these  proceed- 
ings, the  defendants  appealed  to  the  circuit  court. 

The  transcript  of  the  proceedings  before  the  common 
council  did  not  contain  the  partial  estimates  of  the  amounts 
due  the  plaintiffs  from  time  to  time,  above  referred  to,  and 
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the  defendants,  for  that  reason,  moved  in  the  court  below 
that  the  complaint  be  made  more  specific  by  requiring  the 
plaintiifs  to  insert  in  it  those  partial  estimates,  but  the 
court  overruled  their  motion. 

The  defendants  then  demurred  to  the  complaint  for  want 
of  sufficient  facts,  but  their  demurrer  was  also  overruled. 

They  thereupon  answered  in  two  paragraphs: 

1.  In  general  denial  ; 

2.  "  The  defendants,  further  answering,  say,  that,  at  the 
time  of  the  passage  of  said  ordinance  for  the  construction 
of  said  sewer,  and  the  entering  into  said  contract  by  the 
plaintiffs  for  the  construction  thereof,  and  at  the  time  of 
the  completion  of  the  same  by  the  same,  said  Missouri 
street,  *  *  from  the  north  side  of  Market  street,  in  said 
city,  to  Kentucky  avenue,  *  *  was  and  now  is  the 
pr jperty  of  the  Indianapolis,  Cincinnati  and  Lafayette 
Railroad  Company,  whicli  company  has,  and  is  entitled  to, 
the  exclusive  possession  thereof,  and  owns  the  same  in  fee; 
that  said  city  had  not,  by  condenmation  or  otherwise,  se- 
cured the  right  to  construct  said  sewer  along  said  street,  all 
of  which  defendants  affirm  to  be  true;  and  defendants  fur- 
ther say,  that  a  complete  determination  of  this  controversy 
can  not  be  had  without  the  presence  of  the  said  railroad 
company,  and  ask  that  the  couii;  cause  said  company  to  be 
joined  in  this  action  as  party  defendant." 

The  plaintiffs  demurred  to  the  second  paragraph  of  the 
answer,  and  their  demurrer  was  sustained. 

The  cause  was  then  submitted  to  the  court  for  trial. 
There  was  a  finding  against  the  defendants,  for  the  amount 
assessed  against  their  property,  as  above  set  forth,  with  in- 
terest, and,  after  overruling  a  motion  for  a  new  trial,  judg- 
ment was  rendered  in  favor  of  the  plaintiffs,  upon  the  find- 
ing, declaring  the  amount  so  found  due  a  lien  upon  the 
square  of  ground  against  which  it  was  assessed,  and  order- 
ing such  square  to  be  sold  to  pay  said  lien. 

Errors  are  assigned : 
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1.  Upon  the  refusal  of  the  court  to  require  the  com- 
plaint to  be  made  more  specific ; 

2.  Upon  the  overruling  of  the  demurrer  to  the  com- 
plaint ; 

3.  Upon  the  sustaining  of  the  demurrer  to  the  second 
paragraph  of  the  answer ;  and, 

4.  Upon  the  overruling  of  the  motion  for  a  new  trial. 
The  transcript,  as  it  was  certified  by  the  city  clerk,  as 

has  been  said,  stood  in  the  court  below  as  the  complaint. 
It  being  a  certified  copy  of  proceedings  before  another 
tribunal,  the  plaintiflfe  had  not  the  same  control  over  what 
it  contained,  or  might  not  contain,  that  they  would  have  had 
over  a  complaint  in  an  ordinary  action.  They  could  not, 
at  their  discretion,  add  any  thing  to,  or  subtract  any  thing 
from,  it.  If  the  transcript  omitted  any  material  proceed- 
ing had  before  the  common  council,  the  proper  practice 
would  have  been  to  have  moved,  upon  cause  shown,  for  a 
certiorari  ^upon,  or  order  against,  the  city  clerk,  to  supply 
the  omission. 

"We,  therefore,  see  no  error  in  the  refusal  of  the  couit 
to  require  the  plaintiffs  to  make  the  complaint  more 
specific. 

The  objection  urged  to  the  sufficiency  of  the  complaint 
is,  that  it  did  not  contain  a  transcript  of  the  above  named 
partial  estimates,  made  from  time  to  time,  as  the  work  on 
the  sewer  progressed. 

As  has  been  stated,  these  partial  estimates  were  set 
aside,  and  a  final  and  corrected  estimate  adopted  in  their 
stead.  When  that  was  done,  these  partial  estimates  ceased 
to  be  a  part  of  the  record  of  proceedings  before  the  com- 
mon council,  and  were,  hence,  properly  omitted  from  the 
tr4inscript  sent  up  by  the  city  clerk.  Ball  v.  Balfe^  41  Ind. 
221. 

No  objection  is  pointed  out  to  the  final  and  corrected 
estimate,  and  we  see  none.     We   are   consequently  justi- 
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fied  in  concluding,  that  there  was  no  error  in  the  overrul- 
ing of  the  demurrer  to  the  complaint. 

The  statute  provides,  that,  on  the  trial  of  a  ca^  like 
this,  upon  an  appeal  from  the  common  council,  "no 
question  of  fact  shall  be  tried  which  may  arise  prior  to  the 
making  of  the  contract  for  the  said  improvement  under 
the  order  of  the  council."     1  R.  S.  1876,  p.  305. 

Under  this  provision  of  the  statute,  we  think  it  was  not 
competent  for  the  defendants,  after  the  completion  of  the 
sewer,  to  raise  the  question  whether  at  the  time  of  the 
passage  of  the  ordinance,  and  the  letting  of  the  contract, 
for  the  construction  of  such  sewer,  the  common  council  had 
such  ownership  or  control  of  Missouri  street  as  properly 
authorized  it  to  construct  the  sewer  in  and  along  such 
street.  That  question  might  have  been  raised,  doubtless,  at 
the  proper  time  by  proceedings  to  enjoin  or  restrain  the 
constructi<»n  of  the  sewer,  but  it  could  not  be  set  up  as  a 
defence  of  the  action  on  the  appeal  to  the  circuit  court. 
Palmer  v.  Stumph,  29  Ind.  329;  Moberry  v.  The  Ctiy  of 
Jeffersonville,  38  Ind.  198. 

The  second  paragraph  of  the  answer  tendered  no  ma- 
terial issue  which  the  court  below  was  authorized  to  try. 
The  demurrer  to  it  was,  therefore,  correctly  sustained. 
7%e  aty  of  Indianapolis  v.  Imberry,  17  Ind.  175  ;  The  Board 
of  Commissioners  of  Allen  County  v.  Silvers^  22  Ind.  491 : 
Hellenkamp  v.  The  City  of  Lafayette,  30  Ind.  192  ;  The  City 
of  Lafayette  v.  Fowler,  34  Ind.  140 ;  Kalbrier  v.  Leonard, 
34  Ind.  497  ;  McEwen  v.  Gilker,  38  Ind.  238. 

Upon  the  trial  there  was  evidence  tending  to  show,  that, 
at  the  time  of  the  passage  of  the  ordinance  for  the  con- 
struction of  the  sewer,  and  at  the  time  of  its  construction, 
the  ownership  of  Missouri  street  was  in  the  Indianapolis, 
Cincinnati  and  Lafayette  Railroad  Company,  and  for  that 
reason  the  appellants  insist  that  their  motion  for  a  new 
trial  ought  to  have  been  granted.    But  that  evidence  was 
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a(^iitted  over  the  objection  of  the  appellees,  and  for  rea- 
sons assigned  as  above,  showing  the  insufficiency  of  the 
second  paragraph  of  the  answer,  we  are  of  the  opinion 
that  it  was  improperly  admitted.  It  was,  at  all  events, 
irrelevant  and  immaterial  as  a  defence  to  the  action. 

We  are  unable  to  say  that  the  court  below  erred  in  its 
refusal  to  grant  a  new  trial,  as  prayed  for  by  the  appel- 
lants. 

No  sufficient  reason  has  been  shown  for  a  reversal  of  the 
judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Thb  Columbus,  Chicago  and  Indiana  Cbntral  R.  W.  Co.  v. 
Th  e  Board  op  Commissioners  op  Grant  County  et  al. 

Railroad. — Appropriation  to.^Order  of  County  Oofnmissionera  in  Special 
Session  Illegally  Convened. — Ejijoining  Collection  of  Tax  Voted, — An  order 
made  by  a  board  of  commissioners,  at  a  special  session  not  legally  con- 
vened, granting  the  prayer  of  a  petition  for  an  election  by  the  voters  of  a 
township  upon  a  proposed  appropriation  to  aid  in  the  construction  of  a 
railroad,  pursuant  to  the  act  of  May  12th,  1869,  1  B.  S.  1876,  p.  786,  is 
ill^al  and  void  ;  and  the  collection  of  a  tax  levied  pursuant  to  such 
order  and  election  may  be  enjoined  at  the  suit  of  a  tax-payer. 

Same. — Petition, — Amount  of  Appropriation  Asked, — Where  the  amount  of 
the  appropriation  asked  by  such  petition  exceeds  two  per  centum  of  the 
assessed  value  of  the  taxable  property  of  the  township,  as  shown  by  the 
tax  duplicate  of  the  preceding  year,  the  levy  and  assessment  of  a  tax  pur- 
suant thereto  are  illegal  and  void,  and  the  collection  thereof  may  be  en- 
joined at  the  suit  of  a  tax-payer. 

Same.— J>ftior  and  Lessee, — Parties. — ^The  collection  of  taxes  assessed  in 
either  of  such  cases  upon  a  railroad  belonging  to  one,  and  by  it  leased  to 
another,  railroad  company,  under  an  agreement  that  all  taxes  legally  as- 
sessed on  such  property,  and  paid  by  the  lessee,  should  be  chargeable  against 
the  lessor,  may  be  enjoined  in  an  action  by  the  lessor. 

Same. — Curative  Act, — Ccm$tiiAUional  Law, — In  an  action  by  the  C,  G.  A  I. 
C.  R.  W.  Co.,  against  the  Board  of  Commissioners  of  Grant  county,  the 
county  treasurer  and  the  C^  W.  &  M.  B.  B.  Co.,  to  enjoin  the  collection 
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of  taxes  assessed  upon  the  property  of  the  plaintiff  as  part  of  an  awro. 
priation  voted  by  the  voters  of  Mill  township  in  said  county,  purllant 
to  a  petition  asking  an  appropriation  of  a  sum  exceeding  two  per  centum 
of  the  assessed  value  of  the  taxable  property  of  such  township,  filed,  and 
ordered  to  be  voted  on,  at  a  special  session  of  such  board  ill^ally  con- 
vened, the  original  complaint  was  filed  and  summons  issued  before,  but  the 
amended  complaint  was  filed  after,  the  passage  of  the  act  of  February  3d, 
1877  Acts  1877,  Reg.  Sess.,  p.  118,  legalizing  the  acts  of  such  board  of  com- 
missioners therein. 
Heldy  on  demurrer  to  the  amended  complaint,  that  the  Legislature  in  pac- 
ing, and  the  Governor  in  approving,  such  eict,  invaded  the  province  of  the 
judiciary,  and  that  therefore,  such  act  is  unconstitutional  and  void. 

From  the  Grant  Circuit  Court. 

N.  0.  Ross^  for  appellant. 

R.  W.  Bailey  and  A.  JDiltz,  for  appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant,  as  plain- 
tiif,  against  the  appellees,  as  defendants,  to  enjoin  the  col- 
lection of  certain  taxes  levied  and  assessed  against  the 
appellant's  property.  The  appellees  jointly  demurred  to 
the  appellant's  complaint,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This 
demurrer  was  sustained  by  the  court  below,  and  to  this  de- 
cision the  appellant  excepted,  and,  refusing  to  amend  its 
complaint,  judgment  was  rendered  against  the  appellant, 
on  the  demurrer,  for  the  costs  of  this  suit. 

In  this  court,  the  only  error  assigned  by  the  appellant  is 
the  decision  of  the  circuit  court,  in  sustaining  the  demur- 
rer to  its  complaint,  and  the  only  question  thereby  present- 
ed for  our  decision  is  as  to  the  sufficiency  of  the  facts 
stated  in  said  complaint  to  constitute  a  cause  of  action. 

In  its  complaint,  the  appellant  alleged,  in  substance,  that 
it  was,  and  for  eight  years  before  the  commencement  of 
this  suit  had  been,  a  railroad  corporation  organized  and 
existing  under  the  general  railroad  laws  of  this  State,  and 
during  all  that  time  had  been,  and  yet  was,  the  owner  of  a 
railroad  in  this  State,  which  extended  from  Union  City  to 
Logansport,  Indiana,  passing  through   Mill  township,  in 
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Grant  county,  together  with  all  the  rolling  stock,  tools  and 
material  used  in  operating  said  railroad  during  the  j'ears 
1874  and  1875  ;  that,  during  the  said  yeare,  said  railroad 
was  operated  by  the  Pittsburgh,  Cincinnati  and  St.  Louis 
Railroad  Company,  under  an  agreement  between  the  par- 
ties, which  authorized  the  last  named  company  to  pay  all 
taxes  legally  assessed  against  said  property  of  the  appellant, 
and  charge  the  same  to  the  account  of  the  appellant;  that 
the  appellee,  the  Board  of  Commissioners  of  Grant  county, 
had  attempted  to  levy  a  special  tax  upon  said  property 
of  the  appellant,  in  Mill  township,  in  said  county,  to  aid 
the  appellee,  the  Cincinnati,  Wabash  and  Michigan  Rail- 
road Company,  in  the  construction  of  a  railroad  through 
said  township,  and  had  caused  the  auditor  of  said  county 
to  enter  upon  the  tax  duplicate,  for  that  purpose,  against 
said  property  of  the  appellant,  for  the  year  1874,  a  tax  of 
$616.70,  and  for  1875  a  tax  of  $551.81,  which  tax,  for  each 
year,  was  assessed  against  the  appellant's  property,  but  in 
the  name  of  said  Pittsburgh,  Cincinnati  and  St.  Louis  Bail- 
road  Company,  and,  with  penalties  and  interest  added 
thereto,  remained  unpaid ;  that  the  tax  duplicates  for  said 
years  1874  and  1875  were  in  the  hands  of  the  appellee 
Isaac  Cox,  the  treasurer  of  said  county,  for  collection,  who 
had  demanded  payment  thereof,  and  threatened  to  collect 
the  same  by  distress  and  sale,  unless  the  same  were  paid ; 
that  the  said  taxes  created  a  cloud  upon  the  appellant's  title 
to  said  railroad ;  that  the  said  taxes  had  been  assessed  and 
entered  upon  said  tax  duplicates  of  said  county,  under  and 
pursuant  to  certain  proceedings  claimed  and  purporting  to 
have  been  had  before  said  board  ofcommissioners,  and  under 
and  in  pursuance  of  ils  orders  entered  upon  the  record  of 
the  proceedings  of  said  board,  a  certified  copy  of  which 
orders,  marked  '*  Exhibit  A,"  was  filed  with  and  made  a 
part  of  said  complaint,  and  under  and  pursuant  to  a  cer- 
tain other  order  of  said  board,  made  on  the day  of 
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June,  1875,  as  follows  :  "  Ordered,  that  the  auditor  be,  and 
he  18  hereby,  ordered  and  directed  to  place  upon  the  dupli- 
cate for  1875  the  taxes  voted  in  Mill  township  and  Fair- 
mount  township  to  aid  in  the  construction  of  the  Cincinna- 
ti, Wabash  and  Michigan  Railroad  Co.,  the  same  being  the 
amount  voted  less  one  per  cent,  levied  on  the  taxable  prop- 
erty of  1874,  of  said  township ; ''  and  that  said  taxes  were 
assessed  and  entered  upon  said  tax  duplicate,  under  and  in 
pursuance  of  no  other  or  different  authority  whatever. 

The  appellant  averred  and  charged,  that  the  proceedings 
for  the  levy  and  collection  of  said  tax,  including  the  order 
for  an  election  to  determine  whether  such  aid  should  be 
given,  and  all  matters  connected  therewith,  were  defective, 
illegal  and  void,  for  the  following,  among  other^^  reasons, 
to  wit : 

1.  The  Board  of  Commissioners  of  Grant  countv  were 
not  in  legal  session  on  the  15th  day  of  April,  1874,  when 
the  petition  was  presented,  asking  that  Mill  township 
might  make  an  appropriation  to  aid  said  Cincinnati,  Wa- 
bash and  Michigan  Railroad  Company  in  the  construction 
of  its  railroad  through  said  township,  and  when  the  order 
was  made  that  the  polls  be  opened  for  the  votes  of  said 
township  on  the  subject  of  said  appropriation ;  that  the 
board  was  not  in  general  session,  because  the  law  pre- 
scribed another  and  different  time  for  such  general  session ; 
that  the  board  was  not  legally  in  special  session,  because 
no  summons  had  been  issued  by  the  auditor  or  any  other 
officer  of  Grant  county  to  the  sheriff  of  said  county,  con- 
vening said  board  on  that  day,  or  on  any  previous  day, 
from  which  the  board  had  adjourned  to  that  day ;  that 
no  such  notice  was  served  on  said  board  nor  on  a  majority 
thereof,  nor  was  six  days'  notice  given  of  said  special  ses- 
sion, nor  was  there,  in  the  opinion  of  the  officer  calling 
said  board,  an  emergency  requiring  a  shorter  time;  and 
that  said  preteaded  special  session  of  said  board  was  uu- 
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authorized  by  any  law  of  this  State  then  in  force,  and  was 
absolutely  void,  and  its  acts  were  of  no  binding  force  or 
validity  whatever. 

2.  That  the  taxable  property  in  said  Mill  township,  on 
the  tax  duplicate  of  said  countj^  for  1878,  was  $587,305, 
and  no  more,  and  that  the  sum  asked  in  said  petition  to  be 
given  and  ordered  to  be  voted  for,  and  which  had  been 
placed  on  the  duplicate  for  collection,  to  give  aid  in  the 
construction  of  said  railroad,  was  $16,200,  which  sum  ex- 
ceeded two  per  cent,  upon  the  taxable  property  of  said 
township  on  the  tax  duplicate  of  said  county,  delivered  to 
the  county  treasurer,  for  the  year  preceding  euch  applica- 
tion and  order  of  election,  to  wit,  for  the  year  1878 ;  for 
which  reason,  said  order  for  an  election  and  all  subsequent 
proceedings  were  absolutely  void. 

3-  The  only  authority  or  levies  of  taxes,  made  by  said 
board  for  said  purpose,  and  under  which  the  taxes  against 
the  appellant's  property  for  the  years  1874  and  1875  have 
been  placed  upon  the  tax  duplicate,  were  as  follows :  "It 
is  therefore  ordered,  that  a  tax  of  one  per  cent,  be  levied 
and  charged  on  the  tax  duplicate  of  said  township,  includ- 
ing the  corporation  of  Jouesboro,  which  is  within  said 
township,  for  the  year  1874,  for  the  purpose  of  collecting 
the  sum  of  $8,100,  to  so  aid  said  railroad  company,  provid- 
ed said  levy  shall  not  exceed  one  per  cent,  of  said  year, 
which  is  to  be  charged  on  said  duplicate  for  1874,  and  col- 
lected as  other  taxes  ;  that  a  like  per  centum,  to  wit,  one 
per  centum,  be  so  levied  and  charged  on  the  taxable  prop- 
erty of  said  township,  including  said  town  of  Jonesboro, 
for  the  year  1874,  which  is  to  be  so  charged  on  said  dupli- 
cate for  1875,  and  collected  with  said  taxes  of  1875,  for  the 
purpose  of  collecting  and  paying  said  remainder  of  said 
sum  so  voted  for,  to  wit,  $8,100,  which  sums  are  hereby 
appropriated  and  ordered  to  be  paid  over  to  said  railroad 
company,  in  all  respects  according  to  the  provisions  of  the 


432  SUPREME  COURT  OF  INDIANA. 

The  0^  C.  &.  I.  C.  R.  W.  Co.  v.  The  Board  of  Comm*rs  of  Grant  Ck).  et  al. 

law  in  such  cases  made  and  provided,  approved  May  12th, 
1869,  and  the  several  amendments  to  said  law  on  the  sub- 
ject of  voting  aid  to  railroad  companies ;"  and  the  follow- 
ing order,  made  on   the day   of  June,   1875,  to  wit: 

"  Ordered,  that  the  auditor  be,  and  he  is  hereby,  ordered  to 
place  upon  the  duplicate  for  1875  the  taxes  voted  in 
Mill  township  and  Fairmount  township  to  aid  in  the  con- 
struction of  the  Cincinnati,  Wabash  and  Michigan  Rail- 
road Co.,  the  same  being  the  amount  voted  less  one  per  cent, 
levied  on  the  taxable  property,  of  1874,  of  said  township.'* 

The  appellant  further  said,  that  the  total  amount  of 
property  entered  upon  the  tax  duplicate  in  Mill  township, 
outside  of  the  corporation  of  Jonesboro,  to  be  charged 
with  taxes  for  1874,  was  |574,040,  and  within  said  corpo- 
ration, $211,775,  making  together  $785,815 ;  and  for  the 
year  1875,  the  property  in  Mill  township,  outside  the  cor- 
poration of  Jonesboro,  amounted  to  $559,605,  and  within 
said  corporation  it  was  $200,610,  amounting  together  to 
$760,215  ;  that  the  levy  for  1874  was  invalid,  Jirsty  because 
it  was  not  definite  in  the  amount  of  the  levy,  and,  second^ 
because  the  amount  levied  exceeded  one  per  cent,  of  the 
taxable  property  on  the  duplicate  for  that  year ;  that  the 
levy  for  the  year  1875  was  invalid,  because  the  amount  of 
the  levy  was  not  fixed  by  the  board,  but  was  left  to  be  de- 
termined by  the  auditor. 

4.  The  levies  were  invalid,  because  made  upon  the  prop- 
erty taxable  within  the  corporate  limits  of  the  incorporat- 
ed town  of  Jonesboro.  The  appellant  further  said,  that 
the  total  amount  of  property  charged  against  the  appel- 
lant, or  the  Pittsburgh,  Cincinnati  and  St.  Louis  Railway 
Company,  for  the  year  1874,  was  $61,670,  and  for  the  year 
1875  was  $52,866,  while  the  amount  of  the  special  tax  en- 
tered upon  the  duplicate  against  said  property,  for  the 
aforesaid  purposes,  was  $616.70  for  1874,  and  $581.52  for 
1875,  which  was  an  excess  over  one  per  cent.,  for  1875,  on 
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the  property  entered  on  the  tax  duplicate  as  the  appellant's 
property  for  that  j'ear,  and  the  levy  for  1875  was,  for  that 
reason,  illegal  and  void. 

6.  The  said  tax  was  assessed  and  levied,  and  payment 
thereof  was  sought  to  be  enforced,  to  raise  money  and 
make  a  donation  thereof  to  said  Cincinnati,  Wabash  and 
Michigan  Railroad  Company,  and  for  no  other  purpose 
whatever,  and  the  levy,  for  that  reason,  was  illegal  and 
void,  on  the  ground  that  the  statute  authorizing  donations 
by  townships  to  aid  in  the  construction  of  railroads  was 
unconstitutional. 

Wherefore  the  appellant  prayed,  that  the  said  taxes 
might  be  declared  to  be  illegal  and  void,  and  the  appellees, 
and  each  of  them,  might  be  enjoined  from  collecting  or 
attempting  to  collect  the  same,  or  any  part  thereof,  etc. 

This  action  was  commenced  in  the  circuit  court,  on  the 
7th  day  of  November,  187&;  but  the  amended  complaint, 
the  substance  of  which  we  have  set  out,  was  not  filed  until 
the  6th  day  of  February,  1877.  Between  the  time  of  the 
commencement  of  the  action,  and  the  time  of  the  tiling  of 
said  amended  complaint,  to  wit,  on  the  8d  day  of  Febru- 
ary, 1877,  an  act  was  passed  by  the  General  Assembly  of 
thi«  State,  and  duly  approved,  entitled  "An  act  to  legal- 
ize the  official  acts  of  the  Board  of  Commissioners  of  * 
Grant  county,  Indiana,  done  at  a  special  session  of  said 
board,  held  on  the  14th  and  15th  days  of  April,  1874,  in 
relation  to  the  hearing  of  petitions  praying  said  board  to 
order  elections  to  be  held  in  the  townships  of  Mill  and 
Fairmount,  in  said  county,  for  the  purpose  of  voting  aid, 
in  favor  of  the  construction  of  the  Cincinnati,  Wabash  and 
Michigan  Railroad,  under  an  act  entitled  ^An  act  to  au- 
thorize aid  to  the  construction  of  railroads  by  counties 
and  townships  taking  stock  therein,  and  making  donations 
to  railroad  companies,'  approved  May  12th,  1869,  and  the 
several  acts  and  parts  of  acts  amendatory  thereof^  since  en« 
Vol.  LXV.— 28 
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acted,  and  also  to  legalize  the  subsequent  proceedings  had, 
and  orders  made,  in  pursuance  of  said  elections,  at  their 
regular  June  sessions  for  the  years  1874  and  1875."  Acte 
1877,  Reg.  Sess.,  p.  113. 

Two  questions  are  presented  for  decision  in  this  case, 
as  follows : 

1.  Under,  the  law  of  this  State,  as  it  existed  at  the  time 
this  suit  was  commenced,  did  the  appellant's  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  ? 

2.  If  the  first  question  ought  to  be,  and  must  be,  an- 
swered in  the  affirmative,  what  effect,  if  any,  should  the 
curative  act,  above  entitled,  of  February  3d,  1877,  have 
upon  the  proper  decision  of  this  case  ? 

We  will  consider  and  decide  these  questions,  as  briefly 
as  we  can,  in  the  same  order  in  which  we  have  stated 
them. 

1.  It  seems  to  us  that  the  appellant's  complaint  in  this 
case  stated  facts  sufficient  to  show  a  present  cause  of  ac- 
tion, when  the  suit  was  commenced.  If  the  facts  stated 
in  the  complaint  were  true,  and  as  they  were  well  pleaded 
the  appellees'  demurrers  admitted  their  truth,  the  taxes 
levied  and  assessed  by  the  Board  of  Commissioners  of 
Grant  county,  upon  the  appellant's  property  in  Mill  town- 
ship, in  said  county,  to  aid  the  Cincinnati,  Wabash  and 
Michigan  Railroad  Company  in  the  construction  of  its 
railroad,  were  clearly  illegal,  invalid  and  void.  The  pro- 
ceedings, which  led  to  the  levy  and  assessment  of  the 
taxes  sought  to  be  enjoined,  were  evidently  intended  to 
be  had  and  held  under  and  pursuant  to  the  provisions  of 
the  act  of  May  12th,  1869,  authonzing  counties  and  town- 
ships to  aid  in  the  construction  of  railroads.  It  was  in- 
dispensably necessary,  we  think,  to  the  legality  of  those 
taxes,  that  the  proceedings  in  question,  m  their  inception 
and  in  every  material  step  subsequently  taken,  should 
have  conformed  strictly  to  the  requirements  of  the  statute. 
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If  it  be  true,  as  alleged  in  the  complaint,  that  the  Board 
of  Commissioners  of  Grant  county  were  not  in  legal  session, 
when  the  petition  was  presented  for  an  appropriation  by 
Mill  township  to  aid  in  the  construction  of  said  railroad,  and 
when  the  order  was  made  for  submitting  the  question  of 
such  appropriation  to  the  votes  of  the  legal  voters  of  said 
township,  it  is  clear  that  the  proceedings  of  the  board 
were  illegal  in  their  inception,  and  that  the  levy  and 
assessment  of  taxes  pursuant  thereto  were  illegal,  invalid 
and  void.  For,  by  the  1st  section  of  said  act  of  May 
12th,  1869,  it  was  expressly  required  that  the  petition 
should  be  presented  to,  and  the  order  made  by,  the  board 
of  commissioners  at  a  "  regular  or  special  session  thereof." 
1  R.  S.  1876,  p.  736.  ^ 

If  it  be  true,  as  charged  in  the  complaint,  that  the  tax- 
able property  of  Mill  township,  on  the  tax  duplicate  of 
Grant  county,  for  1878,  the  year  preceding  the  presenta- 
tion of  said  petition,  was  five  hundred  and  eighty-seven 
thousand  three  hundred  and  five  dollars,  and  no  more,  and 
that  the  amount  of  the  appropriation  ^^  specified  in  such 
petition,"  and  ordered  to  be  voted  for  and  placed  on  the 
duplicate  for  collection,  to  aid  in  the  construction  of  said 
railroad,  was  sixteen  thousand  two  hundred  dollars,  it 
can  not  be  questioned,  we  think,  that  these  fundamental 
proceedings  were  wholly  unauthorized  by  law,  were  in  ex- 
cess of  the  powers  conferred  by  the  statute,  and  that  the 
levy  and  assessment  of  taxes  pursuant  thereto  were  illegal, 
invalid  and  void.  For,  by  the  terms  of  the  statute,  the 
amount  of  the  appropriation  must  be  specified  in  the  pe- 
tition, and  must  not  exceed  "  two  per  centum  upon  the 
amount  of  the  taxable  property  of  such  township."  Under 
the  averments  of  the  appellant's  complaint,  the  amount 
of  the  appropriation,  specified  in  the  petition,  and  ordered 
to  be  voted  for  and  placed  upon  the  duplicate  for  collec- 
tion^ was  nearer  three  per  centum  than  two  per  centum  of 
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the  alleged  taxable  property  of  said  Mill  township.  The 
Detroit^  etc.j  R.  R.  Go.  v.  BearsSj  39  Ind.  598. 

But  we  need  not  pursue  this  question  ;  for  it  is  clear,  be- 
yond a  peradventure,  that  the  facts  stated  in  the  complaint 
were  sufficient  to  show,  that  the  taxes  assessed  upon  the 
appellant's  property,  to  aid  in  the  construction  of  said 
railroad  through  Mill  township,  were  illegal,  invalid  and 
absolutely  void. 

The  point  is  made  in  argument  by  the  appellees'  counsel, 
that,  under  the  allegations  of  the  complaint,  the  Pittsburgh, 
Cincinnati  and  St.  Louis  Railroad  Company  was  the  only 
party  plaintiff  in  this  action.  Perhaps,  under  the  same  proper 
averments,  the  Pittsburgh,  Cincinnati  and  St.  Louis  Rail- 
road Company  might  have  maintained  a  similar  action,  for 
the  same  purpose,  though  that  is  a  question  we  need  not 
and  do  not  decide ;  but,  as  the  appellant  was  the  owner  of 
the  property  on  which  the  taxes  were  assessed  and  were 
a  lien,  and  as,  under  the  agreement  set  out  in  the  com- 
plaint, the  taxes  legally  assessed,  and  paid  by  the  P.,  C.  ft 
St.  L.  R.  R.  Co.,  were  a  proper  charge  against  the  appel- 
lant, we  are  clearly  of  the  opinion,  that  this  action  was 
properly  brought  in  the  name  of  the  appellant. 

2.  We  pass  now  to  the  consideration  of  the  second 
question  above  stated,  namely.  What  effect,  if  any,  did  the 
curative  act  of  February  3d,  1877,  have  upon  the  taxes 
described  in  the  complaint,  the  collection  of  which  taxes 
the  appellant  sought  to  enjoin  in  and  by  this  action  ?  This 
is  the  important  and  controlling  question  in  this  case. 
We  have  already  given  the  title  of  the  act  referred  to,  and 
we  find  it  necessary  to  the  proper  presentation  of  the  ques- 
tion to  be  considered,  that  we  should  set  out  also  the  act 
itself.    The  act  and  its  preamble  read  as  follows : 

"  Whereas,  it  appears  that  the  auditor  of  Orant  county, 
Indiana,  issued  a  summons  to  the  commissioners  of  said 
county,  on  the  14th  day  of  April,  1874,  to  meet  in  special 
session  on  said  day  ;   and, 
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"  Whereas,  it  appears  that  said  board  met  in  pursuance 
to  said  summons,  but  that  the  record  of  said  board  does 
not  show  that  they  so  met,  on  the  summons  of  said  audi- 
tor ;  andy 

^'  Whereas,  it  appears  that  said  board  adjourned  on  said 
day,  to  meet  on  the  following  day,  the  same  being  the 
15th  day  of  April,  1874,  which  fact  is  not  shown  by  the 
record;  and, 

*'  Whereas,  it  appears  that  said  board  met  on  the  15th 
day  of  April,  1874,  in  pursuance  to  said  adjournment, 
which  is  not  shown  by  their  record  ;  and, 

"  Whereas,  it  appears  that  on  said  14th  and  15th 
days  of  April,  1874,  while  so  in  special  session,  said  board 
heard  petitions  praying  them  to  order  elections  to  be  held 
in  the  townships  of  Mill  and  Fairmount,  in  said  Grant 
county,  to  vote  aid  to  the  construction  of  the  Cincinnati, 
Wabash  and  Michigan  Railroad,  and  in  accordance  with 
the  prayers  of  said  petitioners,  ordered  said  elections  to  be 
80 held;  and, 

"  Whereas,  it  appears  that  at  the  regular  June  session, 

1874,  of  said  board,  they  made  orders  levying  a  tax  of  one 
per  cent,  upon  the  taxables  of  said  townships,  in  pursuance 
of  said  elections,  the  same  being  one-half  of  the  amount 
so  voted,  in  which  orders  appear  the  following  words,  to 
wit :  *  Provided  said  levy  shall  not  exceed  one  per  cent,  of 
said  year,'  and  which  words  were  not  intended  to  be  a  part 
of  said  orders ;  and, 

"  Whereas,  it  appears  that  at  the  regular  June  session 

1875,  of  said  board,  they  made  an  order  levying  the  re- 
mainder of  the  taxes  so  voted,  less  one  per  cent,  levied  on 
the  taxable  property  of  1874,  of  said  townships;  and, 

"  Whereas,  it  has  been  represented  to  the  General  As- 
sembly that  the  irregularities  in  the  proceedings,  orders, 
and  records  of  said  board  of  commissioners,  in  relation  to 
fiaid  railroad  tax,  will  likely  produce  lawsuits  for  the  recov- 
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ery  of  the  tax  collected  ou  said  levies,  and  thereby  cause 
irreparable  injury  to  the  interests  of  said  county,  therefore, 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  all  orders  made  and  proceedings  had 
by  said  Board  of  Commissioners  of  said  Grant  county,  of 
and  concerning  the  elections  held  for  voting  aid  to  the  con- 
struction of  the  Cincinnati,  Wabash  and  Michigan  Rail- 
road, in  said  Mill  and  Fairmount  townships,  and  all  orders 
and  proceedings,  by  said  board,  concerning  the  levying  of 
the  taxes  voted  at  said  elections,  whether  at  a  special  or 
regular  session,  be  and  the  same  are  hereby  legalized  and 
rendered  valid,  as  though  said  board  had  been  regularly 
summoned  to  meet  in  special  session,  and  the  orders  and 
records  properly  entered  and  made  in  accordance  with  law. 

"Sec.  2.  As  an  emergency  exists  requiring  the  immedi- 
ate taking  effect  of  this  act,  therefore  the  same  shall  be  in 
force  from  and  after  its  passage." 

It  is  claimed  by  the  appellant's  counsel,  that  this  legal- 
izing or  curative  statute  is  unconstitutional  and  void ;  and 
this  is  the  question  we  must  meet  and  decide.  We  are  very 
loth,  as  a  rule,  to  question  the  constitutionality  of  a  statute, 
which  has  been  deliberately  enacted  by  the  General  Assem- 
bly, and  has  obtained  the  sanction  of  executive  approval. 
We  do  not  question,  but  we  recognize  with  pleasure,  the 
ability,  the  intelligence,  the  learning  and  the  faithfulness  to 
duty  of  the  distinguished  citizens  who  are  chosen  by  the 
people,  from  time  to  time,  to  fill  the  legislative  and  execu- 
tive departments  of  our  State  government.  They,  like  the 
judges  of  our  courts,  are  bound  by  their  official  oaths  to 
support  the  constitution  of  the  State.  In  the  third  article 
of  that  constitution,  it  is  provided   as  follows : 

"  Section  1.  The  powers  of  the  government  are  divided 
into  three  separate  departments  :  the  legislative,  the  execu- 
tive, including  the  administrative,  and  the  judicial ;  and  no 
person,  charged  with  official  duties  under  one  of  these  de- 
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partments,  shall  exercise  any  of  the  functions  of  another, 
except  as  in  this  constitution  expressly  provided." 

It  is  very  clear,  we  think,  that,  in  the  enactment  and 
approval  of  the  statute  now  under  consideration,  the  legis- 
lative and  executive  departments  of  our  State  government 
have  exercised,  or  attempted  to  exercise,  judicial  functions. 
The  forms  and  rules  which  usually  control  judicial  pro- 
ceedings were  not  observed  in  the  passage  of  said  act.  In 
the  absence  of,  and  we  may  assume  without  notice  to,  the 
parties,  individual  and  corporate,  whose  rights  of  property 
were  to  be  seriously  affected,  if  not  concluded,  by  the  pro- 
posed legislation,  without  issue  joined,  without  evidence 
heard,  and  without  a  hearing  awarded  to  them  and  their 
counsel,  the  General  Assembly  made  a  special  finding,  in  and 
by  the  preamble  of  the  act  above  quoted,  of  the  truth  of  cer- 
tain disputed  and  controverted  matters  of  fact,  and,  upon 
such  finding,  adjudged  and  declared  in  the  body  of  the  act, 
that  all  orders  made  and  proceedings  had  by  the  Board  of 
Commissioners  of  Grant  county,  of  and  concerning  the  elec- 
tions for  voting  aid  to  the  construction  of  the  Cincinnati, 
Wabash  and  Michigan  Railroad,  in  Mill  and  Fairmount 
townships,  and  of  and  concerning  the  levying  of  the  taxes 
voted  at  said  elections,  were  thereby  legalized  and  rendered 
valid. 

Ko  one  can  doubt,  as  it  seems  to  us,  that  the  Legislature, 
in  the  passage  of  this  preamble  and  statute,  invaded,  held 
and  exercised  the  functions  of  the  judicial  department  of 
our  State  government,  and  that,  for  this  reason,  the  act 
above  quoted  must  be  held  to  be  unconstitutional  and  void. 
The  powers  of  the  General  Assembly  are  almost  unlimited  ; 
but  they  can  not,  as  a  rule,  try  and  determine  the  rights  of 
parties  to  a  pending  lawsuit. 

We  have  said  that  the  proceedings  of  the  Board  of  Com- 
missioners of  Grant  county,  in  relation  to  the  appropria- 
tion by  Mill  township  to  aid  in  the  construction  of  the 
Cincinnati,  Wabash  and  Michigan  Railroad,  and  the  levy 
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and  assessment  of  taxes  pursuant  thereto,  were  illegal,  in- 
valid and  absolutely  void.  This  question  presents  itself  for 
decision  :  Was  it  within  the  power  of  the  General  Assem- 
bly, in  and  by  the  act  above  quoted,  to  legalize  and  render 
valid  the  illegal,  invalid  and  void  proceedings  of  the  Board 
of  Commissioners  of  Grant  county  ?  We  are  clearly  of  the 
opinion  that  this  question  must  be  answered  in  the  nega- 
tive. 

The  case  of  Mcl)aniel  v.  Correll^  19  111.  226,  is  in  point. 
In  that  case  it  appeared  that  a  statute  had  been  enacted  to 
make  valid  certain  illegal  proceedings,  by  which  an  alleged 
will  was  adjudged  void,  and  which  were  had  against  non- 
resident defendants,  over  whom  the  court  had  obtained  no 
jurisdiction.  On  appeal,  the  Supreme  Court  of  Illinois 
said  :  "  If  it  was  competent  for  the  Legislature  to  make  a 
void  proceeding  valid,  then  it  has  been  done  in  this  case. 
Upon  this  question  we  can  not  for  a  moment  doubt  or  hes- 
itate. They  can  no  more  impart  a  binding  efficacy  to  a 
void  proceeding,  than  they  can  take  one  man*s  property 
from  him  and  give  it  to  another.  Indeed,  to  do  the  one  is 
to  accomplish  the  other." 

In  the  case  of  Denny  v.  Mattoon^  2  Allen,  861,  in  dis- 
cussing the  validity  of  a  legalizing  or  curative  statute,  it 
was  said  by  the  Supreme  Court  of  Massachuset|3,  Bige- 
Low,  C.  J.,  delivering  the  opinion : 

"  The  wise  and  salutary  provision  in  our  constitution,  by 
which  its  framers  sought  to  declare  the  distribution  of  the 
different  powers  of  the  government  and  to  keep  them 
separate  and  distinct,  is  not  a  mere  abstract  truth.  It  is 
capable  of  a  practical  application,  by  which  each  depart- 
ment may  be  made  to  operate  within  its  own  appropriate 
sphere,  so  as  to  accomplish  the  great  end  of  securing  a 
government  of  laws  and  not  of  men.  Although  it  may 
be  difficult,  if  not  impossible,  to  lay  down  any  general 
rule  which  may  serve  to  determine,  in  all  cases,  whether 


MAY  TERM,  1879.  441 

The  C,  C.  &  T.  C.  R.  W.  Co.  ©.  The  Board  of  Comm'ra  of  Grant  Co.  et  al. 

the  limits  of  .constitutional  restraint  are  overstepped 
by  the  exercise  by  one  branch  of  the  government  of  pow- 
ers exclusively  delegated  to  another,  it  certainly  is  prac- 
ticable to  apply  to  each  case,  as  it  arises,  some  test  by  which 
to  ascertain  whether  this  fundamental  principle  is  violated. 
If,  for  example,  the  practical  operation  of  a  statute  is  to 
determine  adversary  suits  pending  between  party  and 
party,  by  substituting  in  the  place  of  the  well  settled 
rules  of  law  the  arbitrary  will  of  the  Legislature,  and 
thereby  controlling  the  action  of  the  tribunal  before  which 
the  suits  are  pending,  no  one  can  doubt  that  it  would  be 
an  unauthorized  act  of  legislation,  because  it  directly  in- 
fringes on  the  peculiar  and  appropriate  functions  of  the 
judiciary.  It  is  the  exclusive  province  of  courts  of  justice 
to  apply  established  principles  to  cases  within  their  juris- 
diction, and  to  enforce  their  decisions  by  rendering  judg- 
ments and  executing  them  by  suitable  process.  The  Legis- 
lature have  no  power  to  interfere  with  this  jurisdiction  in 
such  manner  as  to  change  the  decision  of  cases  pending 
before  courts,  or  to  impair  or  set  aside  their  judgments,  or 
take  cases  out  of  the  settled  course  of  judicial  proceeding." 

See,  also,  on  this  subject,  Ermne's  Appeal^  16  Pa.  State, 
256,  268;  Richards  v.  Rote,  68  Pa.  State,  248;  Cooley 
Const.  Lim.,  3d  ed..  p.  106,  et  seq.,  and  foot  notes. 

The  case  at  bar  is  very  similar  to  the  example  given  by 
Chief  Justice  Bigelow,  in  the  above  quotation  from  his 
opinion.  The  record  shows,  that,  on  the  29th  day  of  No- 
vember, 1876,  the  court  below  overruled  the  appellees'  de- 
murrer to  the  appellant's  complaint.  After  the  passage 
of  the  tjirative  statute  above  quoted,  the  court  sustained 
the  appellees'  demurrer  to  the  appellant's  complaint.  Here 
we  have  "the  arbitrary  will  of  the  Legislature"  controlling  the 
action  of  the  court  before  which  this  suit  was  pending.  We 
do  not  doubt,  that  the  curative  statute  above  quoted  was 
an  unauthorized  act  of  legislation,  because  it  was  a  direct 
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infringement  ou  the  peculiar  and  appropriate  functions  of 
the  judicial  department  of  our  State  government;  and 
therefore  we  hold  that  the  statute  in  question  was  and  is 
unconstitutional  and  void. 

For  ^he  reasons  given,  we  think  that  the  circuit  court 
erred  in  sustaining  the  appellees'  demurrer  to  the  appel- 
lant's complaint. 

In  what  we  have  said,  we  do  not  question  the  power  of 
the  Legislature  to  enact  general  laws,  regulating  the  prac- 
tice in  courts  of  justice,  which  may  materially  aftect  or 
change  the  decision  of  causes  pending  before  the  courts. 
But  it  seems  to  us,  that  it  is  not  within  the  power  of  the 
Legislature,  by  a  special  act,  directed  to  a  particular  case 
then  pending  before  the  courts,. to  change  the  decision  of 
that  case.  Special  legislation  on  such  subject  is  prohibited 
by  sections  22  and  23  of  the  fourth  article  of  the  constitu- 
tion of  this  State. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  overrule  the 
appellees'  demurrer  to  the  appellant's  complaint,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

Opinion  filed  at  November  Term,  1S78. 

Petition  for  a  rehearing  overruled  at  May  Term,  1879. 
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Cbih INAL  Law. —  Venket — AeguitiaL — A  verdict  finding  a  defendant  guilty 
of  a  crime  charged  in  one  count  of  an  indictment,  without  any  special 
finding  as  to  other  counts  thereof,  operates  as  an  acquittal  on  the  latter. 

Samk. — Indletment. — Arrest  of  Judgment — Where  an  indictment  charges  s 
public  offence,  a  motion  in  arrest  can  not  be  sustained  for  defects  on  its 
Ja'*e. 
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SjlMS. — Indicfmfni  Cured  by  Verdict. — Burglary  with  Jnteni  to  commit  Lar- 
cfny.— After  verdict,  wherei  no  motion  to  quash  has  been  made,  an  in- 
dictment for  burglary  with  intent  to  commit  larceny  is  not  insufficient,  on 
motion  in  arrest,  merely  on  account  of  the  omission  of  the  word  ^-personal" 
as  descriptive  of  the  "  goods  and  chattels  "  which  the  defendant  is  alleged 
to  have  intended  to  steal. 

Samb. — Emdenee. — Possession  of  Stolen  Goods. — Where,  on  the  trial  of  such 
indictment,  the  evidence  shows  the  defendant  to  have  been  in  the  immedi- 
ate locality  of  the  alleged  burglary,  both  before  and  after  its  commission, 
and  that  he  had  possession,  and  sold  or  otherwise  disposed,  of  goods  stolen 
in  connection  with  such  burglary,  the  Supreme  Court  will  not  disturb  a 
verdict  of  guilty  on  account  of  the  absence  of  evidence  that  the  defendant 
broke  into  the  building  mentioned  in  the  indictment. 

From  the  Fountain  Circuit  Court. 

H.  H.  DocktermaHy  for  appellants. 

C  A,  Buskirky  Attorney  General,  and  T.  L.  Stilwelly  Pros- 
ecuting Attorney,  for  the  State. 

BiDDLE,  C.  J. — Indictment  in  two  counts,  against  the  ap- 
pellants. The  first  count  charges,  omitting  the  formal, 
introductory  part  of  the  indictment,  "  that  John  Dawson 
and  James  Burton,  late  of  said  county,  on  or  about  the 
30th  day  of  July,  A.  D.  1877,  at  and  in  said  county  and 
State  aforesaid,  did  then  and  there,  in  the  night-time,  un- 
lawfully, feloniously  and  burglariously  break  and  enter 
into  the  storehouse  of  Newton  Boord,  then  and  there  situ- 
ate, with  the  intent,  the  goods  and  chattels  of  the  said 
Newton  Boord,  then  and  there  being,  then  and  there,  un- 
lawfully, feloniously  and  burglariously  to  steal,  take  and 
carry  away,  contrary,"  etc. 

The  second  count  of  the  indictment,  charging  the  appel- 
lants with  larceny,  need  not  be  stated,  for  reasons  which  will 
appear  in  the  course  of  this  opinion. 

The  appellants  pleaded  not  guilty  to  the  indict- 
ment, were  tried  by  a  jury,  and  found  guilty  of  burg- 
lary, as  charged  in  the  first  count.  No  express 
finding  was  had  upon  the  second  count.  This  was 
a  legal   acquittal   of  the  larceny,   and  leaves    the    case 


444  SUPREME  COURT  OF  INDIANA. 


Dawson  et  aL  v.  The  State. 


before  us  the  same  as  if  the  second  count  of  the  in- 
dictment was  not  in  the  record.  'After  verdict,  the  ap- 
pellants moved  the  court  for  a  new  trial.  Their  motion 
was  overruled,  and  exceptions  reserved.  They  then 
moved  in  arrest  of  judgment,  on  the  ground  that  the  facta 
stated  in  the  first  count  of  the  indictment  do  not  constitute 
a  public  oflfence.  This  motion  was  also  overruled,  and  ex- 
ceptions reserved. 

The  counsel  for  appellants,  in  his  brief,  discusses  three 
questions : 

1.  That  the  first  count  in  the  indictment  does  not  eon- 
tain  facts  sufiicient  to  constitute  a  public  ofience; 

2.  That  the  court  below  erred  in  overruling  appellants' 
motion  in  arrest  of  judgment;  and, 

3.  That  the  court  below  erred  in  overruling  the  appel- 
lants' motion  for  a  new  trial. 

As  no  motion  was  made  to  quash  the  indictment,  the 
first  question  raised  is  not  before  us,  except  as  a  basis  for 
the  second. 

The  objection  taken  to  the  first  count  of  the  indict- 
ment, under  the  second  question,  is,  that  the  felony 
intended  to  be  committed  in  connection  with  the  breaking 
is  insufiSiciently  alleged,  and  that  the  defect  lies  in  the  want 
of  the  word  "personal,"  to  give  character  to  the  goods  and 
chattels  intended  to  be  stolen.  Whether  this  alleged  de- 
fect would  be  fatal  to  an  indictment  merely  charging  a  lar- 
ceny, we  do  not  decide  ;  and  whether  the  first  count  of  the 
indictment  before  us  could  have  withstood  a  motion  to 
quash,  we  do  not  decide  ;  but  we  are  clearly  of  the  opinion 
that,  after  verdict,  it  must  be  held  good.  "When  an  in- 
dictment charges  a  public  oflfence,  a  motion  in  arrest  of 
judgment  can  not  be  sustained  for  defects  upon  its  face. 
Bishop  V.  The  State,  50  Ind.  125 ;  McGuire  v.  The  State, 
50  Ind.  284 ;  Laydon  v.  The  State,  52  Ind.  469. 

Under  the  third  question,  the  counsel  for  appellants 
insists,  that  the  evidence  given  in  the  case  does  not  sustain 
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the  verdict.  It  shows  clearly  that  the  storehouse  was 
broken  open  during  the  night  of  July  30th,  1877,  and  that 
a  larceny  was  committed  at  the  same  time  and  place,  and 
tends  strongly  to  ^how  that  the  appellants  were  at  a  scale 
house  near  the  storehouse,  on  the  evening  of  the  same 
night ;  that,  on  the  morning  next  after  the  hurglary  and 
larceny  were  committed,  they  were  at  the  store-house  ;  that, 
on  the  1st  day  of  August,  1877,  the  two  appellants  were 
met  in  the  highway,  in  the  vicinity,  each  carrying  a  bun- 
dle of  the  stolen  goods,  and  that  Dawson  sold  his  bundle 
to  Cales,  his  father-in-law,  without  measuring  or  exami- 
nation ;  and  that,  on  the  3d  day  of  August,  1877,  Dawson 
was  at  Watseka,  Illinois,  with  a  bundle  of  goods,  and  said 
to  a  woman  there,  "  We  have  a  lot  of  goods,  and  I  want 
you  to  make  them  up  for  me  and  the  children."  The  ap- 
pellants, in  their  testimony,  state  essentially  the  same 
facts,  except  that  they  deny  breaking  into  the  storehouse 
and  stealing  the  goods,  and  deny  having  any  of  the 
goods  at  any  time.  The  jury  that  tried  the  case  saw  the 
stolen  goods,  heard  the  witnesses  testify,  and  we  think  the 
evidence  is  such  as  would  fairly  convince  them  beyond  a 
reasonable  doubt,  that  the  appellants  committed  the  burg- 
lary, as  charged  in  the  first  count  of  the  indictment. 

There  is  no  judicial  reason  to  disturb  the  verdict. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed,  and  petition  for  a  rehearing  overruled,  at  November  Term, 
1877. 
This  cause,  by  mistake,  was  omitted  from  the  proper  report 
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are  necessary  parties  to  a  complete  determination  or  settlement  of  tbe 
questions  involved,  must  be  made  parties  defendants. 

Same. —  RaUroad, —  Appropriation  by  Township, —  Enjeining  Tax. —  Tbiwi- 
ship» — County  Commiasioners. — Railroad  Company. — Petitioners. — In  an 
action  by  a  tax-payer,  against  a  county  treasurer,  to  enjoin  the  collection  of 
a  tax  levied  as  an  appropriation  voted  by  a  township  to  aid  in  the  con- 
struction of  a  railroad,  the  township  is  a  necessary  party  defendant^  bat  the 
railroad  company  and  the  board  of  county  commissioners  are  not ;  and 
neither  are  the  petitioners  for  the  appropriation  where  their  inte^Bsts  are 
not  affirmatively  shown  by  the  complaint  to  be  adverse  to  the  plaintiC 

Same. — Amendmeni  in  Proceedings  of  County  Commissioners. — Any  error  in 
the  proceedings  before  the  board  of  county  commissioners  to  secure  such 
appropriation  must  be  amended,  if  amendable  at  all,  by  the  board,  on  ap- 
plication mlide  to  it  as  such,  and  can  not  be  made  in  or  by  the  circuit 
court,  in  such  action  for  an  injunction. 

Baice. — Ne^o  Parties  Defendants. — Tax-Payer  of  Township. — A  tax-payer  of 
the  township,  alleging  himself  to  be  in  favor  of  the  ap]\^priation  as  made, 
and  that  the  defendant  is  not  a  tax-payer  of  such  township,  should,  on 
proper  application,  be  allowed  to  appear,  answer  to  and  defend  such  action. 

Same. — Appropriation  by  Township  on  Condition. — Case  Disiinguished.-^lti 
a  proceeding  under  the  act  of  May  12th,  1869,  1  R.  S.  1876,  p.  786,  a  con- 
dition contained  in  the  petition  and  notice  of  election,  that  the  appropri- 
ation should  be  made,  and  stock  taken,  by  the  township,  only  in  case  of  the 
location  and  construction,  by  the  railroad  company,  of  a  depot  at  a  cer- 
tain point,  is  valid.  The  Irtdianeu,  etc.,  R.  W.  Co.  v.  The  City  of  Athea,  &6 
Ind.  476,  distinguished. 

Same. — Lew/  of  Tax. — Informality  not  Fatal. — The  fact  that  the  county  com- 
missioners, on  being  duly  informed  that  such  appropriation  had  been  voted 
by  such  township,  entered  of  record  an  order  granting  the  prayer  of  the 
petition,  and  levying  the  whole  of  the  appropriation  as  a  tax,  but  extending 
on  the  duplicate,  for  collection  during  the  current  year,  a  lawful  part 
only  thereof,  and  deferring  the  residue  until  the  succeeding  year,  does  not 
invalidate  the  same. 

Same. — If  an  order  by  a  board  of  commissioners  is  subataotially  right,  it  is 
not  rendered  invalid  by  mere  informality. 

Query. — Can  a  petitioner  for  such  an  appropriation  maintain  an  action  to 
enjoin  the  collection  of  the  tax  ? 

BiDDLE,  J.,  dissents,  denying  the  constitutionality  of  the  act  authorisisg 
such  appropriation. 

From  the  Warren  Circuit  Court. 

L.  T.  Miller y  J.  B.  Coffroth  and   T.  A.  Stuart j  for  appel- 
lant. 
J.  M,  Babby  J.  McCabe  and  W.  P.  BhodeSj  for  appellees. 
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HowK,  J. — ^This  wasa  suit  by  the  appellees,  "each  the 
owner  of  personal  and  real  property  in  Pike  township/* 
in  Warren  county,  Indiana,  "  subject  to  taxation  for  the 
year  1877,"  as  plaintifts,  against  the  appellant,  Samuel  Bit- 
tinger, treasurer  of  said  Warren  county,  as  defendant. 
The  object  of  the  suit  was  to  obtain  a  perpetual  injunction 
against  the  appellant,  as  treasurer  of  said  county,  restrain- 
ing and  enjoining  him  from  collecting,  or  attempting  to 
collect,  a  certain  tax  which  had  been  levied  and  assessed  on 
the  taxable  property  in  said  Pike  township,  for  the  purpose 
of  enabling  said  township  to  make  an  appropriation  of 
thirteen  thousand  dollars  to  aid  in  the  construction  of  the 
Mississippi  and  Atlantic  Railroad,  in  said  township.  Pend- 
ing the  litigation  in  the  circuit  court,  the  appellant  present- 
ed to  the  court  the  verified  petition  of  Benjamin  F.  Evans, 
praying,  for  the  reasons  therein  stated,  that  he  might  be 
admitted  as  a  party  defendant  in  said  action,  and  permitted 
to  defend  the  same,  which  petition  the  court  overruled  and 
denied,  and  to  this  ruling  the  appellant  excepted,  and  filed 
his  bill  of  exceptions. 

To  the  appellees'  amended  complaint  the  appellant's  de- 
murrer, for  a  defect  of  parties  defendants,  and  for  the  al- 
leged insufficiency  of  the  facts  therein  to  constitute  a 
cause  of  action,  was  overruled  by  the  court,  and  his  excep- 
tion was  entered  to  this  decision.  The  appellant  then  an- 
swered the  amended  complaint,  to  which  answer  the  ap- 
pellees demurred,  for  the  want  of  sufficient  facts  therein  to 
constitute  a  defence  to  their  action.  This  demurrer  was 
sustained  by  the  court,  and  to  this  decision  the  appellant 
excepted,  and  refused  to  plead  further.  Thereupon  the 
court  rendered  judgment  in  favor  of  the  appellees  and 
against  the  appellant,  for  a  perpetual  injunction  as  prayed 
for,  in  the  amended  complaint,  from  which  judgment  this 
appeal  is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 
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1.  In  overruling  his  demurrer  to  appellees'  amended 
complaint ; 

2.  In  overruling  the  petition  of  Benjamin  F.  Evans  to 
become  a  party  defendant  in  this  action ;  and, 

8.  In  sustaining  the  appellees'  demurrer  to  the  appel- 
lant's answer. 

We  will  consider  these  alleged  errors  in  their  enumer- 
ated  order,  and  decide  the  questions   thereby  presented. 

1.  In  their  amended  complaint,  the  appellees  alleged, 
in  substance,  that  they  were  the  owners  of  personal  and 
real  property  in  Pike  township,  in  Warren  county,  subject 
to  taxation  for  the  year  1877,  of  the  assessed  value,  in  the 
aggregate,  for  said  year,  of  more  than  two  hundred  thou- 
sand dollars,  as  the  same  had  been  assessed  and  charged  to 
them  on  the  tax  duplicate  of  said  county,  then  in  the 
hands  of  the  appellant,  as  treasurer  of  said  county ;  that,  on  the 
9th  day  of  March,  1877,  at  a  regular  session  of  the  board  of 
commissioners  of  said  county,  a  petition  signed  by  thirty- 
one  persons  claiming  to  be  freeholders  and  legal  voters  of 
said  township  was  presented  to' said  board,  asking  an  ap- 
propriation of  the  sum  of  thirteen  thousand  dollars  by 
said  township,  to  aid  in  the  construction  of  the  Mississippi 
and  Atlantic  Railroad  in  said  township,  a  copy  of  which  peti- 
tion was  filed  with  and  made  part  of  said  complaint ;  that 
thereupon  the  said  board,  assuming  to  act  under  the  authori- 
ty of  the  act  of  the  General  Assembly  of  this  State,  approved 
May  12th,  1869,  touching  appropriations  by  counties  and 
townships  in  aid  of  railroads,  took  said  petition  under  ad- 
visement, which  proceedings  were  then  and  there  entered 
upon  the  record  of  said  board,  a  copy  of  which  record  was 
filed  with  and  made  part  of  said  complaint ;  that,  pursuant 
to  the  order  of  said  board  of  commissioners,  the  auditor 
ot  said  county  gave  notice  of  an  election  to  be  held  at 
the  usual  places  of  voting  in  said  township,  on  the  2l8t 
day  of  April,  1877,  by  publication  thereof  in  the  '*  Warren 
Republican/'  a  weekly  newspaper  printed  and  published, 
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and  of  general  circulation,  in  said  county,  four  weeks  suc- 
cessively, more  than  thirty  and  less  than  sixty  days  pre- 
ceding the  said  21st  day  of  April,  1877,  and  by  printed 
handbills  of  said  notice,  which  were  posted  by  the  sherift* 
of  said  county  in  ten  of  the  most  public  places  of  said 
township,  for  four  weeks  successively,  more  than  thirty 
and  less  than  sixty  days  before  said  21st  day  of  April,  1877, 
for  the  purpose  of  ts^king  the  votes  ot  the  legal  voters  of 
said  township  upon  the  subject  of  appropriating  money  by 
such  township,  for  the  purpose  of  aiding  in  the  construc- 
tion of  said  railroad,  as  prayed  for  in  said  petition,  a  copy 
of  which  notice  was  filed  with  and  made  part  of 
said  complaint;  that  said  auditor  afterward,  on  the 
27th  day  of  April,  1877,  made  his  oflScial  certificate  that 
handbills  had  been  posted  as  aforesaid,  which  certificate 
he,  on  the  same  day,  entered  upon  the  records  of  said  board 
of  commissioners,  a  copy  of  which  was  also  filed  with  said 
complaint;  that,  on  said  21st  day  of  April,  1877,  an  elec- 
tion was  held  for  said  purpose  in  said  township,  at  the 
usual  places  of  voting  therein,  pursuant  to  said  notice  and 
petition  in  all  respects ;  that,  at  such  election,  229  votes 
were  cast,  152  of  which  were  in  favor  of  said  appropria- 
tion and  75  against  it,  and  one  ballot  voted  blank  ;  that 
atlerward,  on  the  next  succeeding  Thursday,  the  proper 
officers  of  said  election  met  at  the  court-house,  in  Williams- 
port,  in  said  county,  between  the  hours  of  ten  o'clock  a. 
H.  and  six  o'clock  p.  m.,  as  a  board  of  canvassers,  can- 
vassed the  vote  and  declared  the  result  as  aforesaid,  filed 
a  statement  thereof  with  said  auditor  of  said  county,  who 
entered  the  same  at  length  on  the  record  of  said  board  6i 
commissioners,  a  copy  of  which  was  filed  with  and  made 
part  of  said  complaint;  that,  at  the  regular  June  session 

of  said  board  of  commissioners,  to  wit,  on  the day  of 

June,  1877,  claiming  still  to  act  under  and  by  virtue   of 
the  aforesaid  proceedings  solely,  said  board  made  and  en- 
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tered  upon  its  record  an  order  granting  the  prayer  of  said 
petition,  and  made  a  pretended  levy  of  a  special  tax  of 
thirteen  thousand  dollars,  upon  the  real  and  personal  piX)p- 
erty  in  said  township  liable  to  taxation  for  state  and  county 
purposes,  for  said  year  of  1877,  and  ordered  one  per  cent 
to  be  extended  on  the  tax  duplicate,  a  copy  of  which  order 
was  filed  with  and  made  part  of  said  complaint ;  that  af- 
terward said  auditor,  claiming  to  act  solely  by  virtue  of 
and  pursuant  to  the  aforesaid  proceedings,  did  extend  the 
said  special  tax  of  one  per  centum  against  the  real  and 
personal  property  in  said  township,  liable  to  taxation  as 
aforesaid,  and  did  put  the  same  upon  the  tax  duplicate  of 
said  county  for  said  year  1877  ;  that  said  one  per  centum 
so  pretended  to  be  levied  was  not  one-half  of  said  sum  of 
thirteen  thousand  dollars,  the  amount  specified  in  said  pe- 
tition ;  that  said  tax  duplicate,  containing  such  pretended 
levy,  was  delivered  by  said  auditor  of  said  county  to  the 
appellant,  as  treasurer  of  said  county,  and  he,  as  such  treas- 
urer, was  threatening  and  attempting  to  collect  said  rail- 
road tax  from  the  appellees,  he  claiming  to  act  and  the 
right  to  collect  the  same  from  no  other  power  or  authority 
than  that  conferred  on  him  by  and  through  the  above  re- 
cited proceedings ;  that  the  appellant  would,  unless  re- 
strained by  the  order  of  the  court.,  proceed  to  seize  and  sell 
their  properlby  aforesaid  to  make  said  preten  ded  tax ;  and 
that  said  pretended  tax,  so  voted,  levied  and  extended  on 
said  tax  duplicate,  was  void : 

1st.  Because  of  the  condition  contained  in  the  petition 
and  notice  for  the  appropriation  and  election,  that  said 
Mississippi  and  Atlantic  Railroad  Company  should  locate 
and  construct  a  depot  upon  its  line  of  road,  within  the  cor- 
poration limits  of  the  town  of  West  Lebanon  : 

2d.     Because  the  publication  of  notice  was  defective; 

3d.  That  the  notice  itself  was  defective  and  void,  for  the 
reason  it  contained  said  condition  ; 

4th.  The  petition  was  void  for  uncertainty ; 
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5th.    The  notice  of  election  was  void  for  uncertainty ; 

6th.  The  pretended  levy,  so  made  as  aforesaid  by  said 
board,  was  void  for  uncertainty ; 

7th.  That  said  pretended  levy  was  void,  because  it  was 
made  for  the  whole  amount  specified  in  the  petition, 
namely  thirteen  thousand  dollars,  whereas  it  should  have 
been  for  at  least  but  one-half  thereof,  and  not  exceeding 
one  per  cent,  of  the  personal  and  real  property  in  the 
township  ; 

8th.  Because  the  pretended  levy,  if  construed  to  mean  but 
one-half  of  the  amount,  specified  in  the  petition,  was  more 
than  one  per  centum  on  the  real  and  personal  property  in 
the  township ;  and, 

9th.  That  each  and  all  of  said  papers,  orders,  votes  and 
proceedings  were  void  for  informality,  irregularity,  uncer- 
tainty and  n  on -conformity  with  the  statute  in  such  case 
made  and  provided. 

Wherefore  the  appellees  prayed,  that  the  appellant  might 
be  perpetually  enjoined  from  attempting,  in  any  manner, 
to  collect  said  tax  so  voted,  and  said  levy  so  made  and  ex- 
tended, or  any  part  thereof,  and  that,  by  the  decree  of  the 
court,  the  whole  of  the  proceedings  recited  in  said  com- 
plaint might  be  declared  null  and  void,  and  for  all  other 
proper  relief. 

As  we  have  seen,  the  appellant  demurred  to  the  appel- 
lees' complaint,  upon  two  grounds  of  objection,  to  wit : 

1.  For  a  defect  of  parties  defendants,  in  this,  that  the 
Board  of  Commissioners  of  Warren  county  and  the  Missis- 
sippi and  Atlantic  Railway  Company,  mentioned  in  the 
complaint,  and  the  petitioners,  who  are  mentioned  in  the 
complaint,  and  Pike  township,  in  said  Warren  county, 
should' each  be  a  party  defendant,  each  being  a  necessary 
and  proper  party  to  a  complete  and  proper  determination 
of  the  matters  alleged  in  said  complaint ; 

2.  For  a  want  of  sufiicient  facts  to  constitute  a  cause 
of  action. 
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We  will  first  consider  and  decide  the  questions  which 
fairly  arise  under  the  first  ground  of  demurrer  to 
the  complaint.  It  is  sometimes  difficult  to  determine 
satisfactorily,  as  to  who  are  necessary,  and  who  should 
be  regarded  as  merely  proper,  parties  to  the  com- 
plete determination  of  the  cause  in  hearing.  In  sec- 
tion 18  of  the  practice  act,  it  is  provided,  that  "Any 
person  may  be  made  a  defendant  who  has,  or  claims 
an  interest  in  the  controversy,  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  questions  involved."  2  R.  S.  1876,  p.  39. 
This  section  is  in  effect  a  re-enactment  of  the  rule  in 
equity,  in  relation  to  parties  defendants.  The  parties  who 
ought  to  be  and  must  be  made  defendants,  under  this  sec- 
tion of  the  code,  as  we  construe  it,  are  the  parties  in  inter- 
est adverse  to  the  plaintiff',  an  interest  involved  in  the 
issues,  and  who,  of  necessity,  will  be  and  must  be  affected 
by  the  judgment  in  the  cause.  So,  also,  any  person,  "  who 
is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  questions  involved,"  must,  by  the  letter  of  the 
statute,  be  made  a  defendant  to  the  action.  These  are 
the  rules  which  govern  pleadings  in  chancery,  in  relation 
to  necessary  parties,  and  these  rules  were  substantially  re- 
enacted,  in  our  code  of  practice,  as  applicable  alike  to  all 
suits  at  law  as  well  as  in  equity,  "  without  distinction  be- 
tween law  and  equity."  Newcomb  v.  HorioUy  18  Wis.  566 ; 
Story  Eq.  Plead.,  chap.  4 ;  Lube  Eq.  Plead.,  chap.  8 ; 
Mitford  Plead.  164;  and  Moak's  Van  Santvoord  Plead. 
106. 

Applying  these  rules  to  the  case  at  bar,  and  the  appel- 
lant's demurrer  for  a  defect  of  parties  defendants  to  the 
appellees'  complaint,  it  seems  very  clear  to  us,  that  the  de- 
murrer was  well  taken,  in  so  far  as  "  Pike  township,  of 
Warren  county,"  a  body  politic  and  corporate  of  that 
name  and  style,  mentioned   in  the  complaint,  was  con- 
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cerned.  It  certainly  appeared  upon  the  face  of  the  com- 
plaint, that  the  corporation  named  Pike  township,  was  a 
necessary  party  to  this  action.  The  special  tax,  which  had 
been  levied  and  assessed  for  the  year  1877,  upon  the  tax- 
able property  within  the  limits  of  that  township,  as  alleged 
in  the  complaint,  was  levied  and  assessed  for  the  express 
purpose  of  raising  money  to  enable  the  corporation,  Pike 
township,  to  aid  in  the  construction  of  a  certain  railroad 
through  its  territory,  by  subscribing  and  paying  for  a  cer- 
tain amount  of  the  capital  stock  of  the  railroad  company. 
It  seems  to  us  that  no  argument  can  be  necessary  for  the 
purpose  of  showing  that  the  corporation.  Pike  township, 
was  not  only  a  proper,  but  a  necessary,  party  defendant  to 
this  actio.n,  which  was  brought,  as  we  have  seen,  to  enjoin 
the  collection  of  such  special  tax.  That  far  forth,  we  are  of 
the  opinion,  that  the  court  erred  in  overruling  the  demur- 
rer to  the  complaint,  for  a  defect  of  parties  defendants. 

But,  as  to  the  other  parties  named  in  this  ground  of  de- 
murrer, to  wit,  the  Board  of  Commissioners  of  Warren 
county,  and  the  Mississippi  and  Atlantic  Railway  Compa- 
ny, and  the  petitioners,  who  were  mentioned  in  the  com- 
plaint, it  seems  to  us,  that  it  can  hardly  be  said  that  they, 
or  any  of  them,  were  necessaiy  parties  to  a  complete  de- 
termination of  the  questions  involved  in  this  action.  It 
has  been  repeatedly  decided  by  this  court,  in  cases  similar 
to  the  one  at  bar,  that,  until  the  tax  was  levied  and  col- 
lected, and  a  legal  and  valid  subscription  had  then  been 
made  on  behalf  of  the  township,  the  railroad  company  did 
not  have,  and  could  not  acquire,  any  legal  right  to  or  in- 
terest in  the  tax,  which  it  could  enforce  by  legal  process. 
TTie  Boards  etc.^  of  Crawford  County  v.  7%€  Louisville^  etc.^ 
Air  Line  Railway  Co.,  39  Ind.  192 ;  Sankey  v.  The  Terre 
Haute,  etc.,  Railroad  Co.,  42  Ind.  402 ;  Petty  v.  Myers,  49 
Ind.  1 ;  Jager  v.  Doherty,  61  Ind.  528. 

It  would  seem  to  follow,  that,  if  the  Mississippi  and  At- 
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lantic  Railway  Company  had  no  legal  right  to,  nor  interest  in, 
the  tax  in  controversy  in  this  suit,  which  it  could  enforce 
by  process  of  law,  it  could  not  be  a  necessary  party  to  the 
action. 

We  fail  to  see  any  good  or  sufficient  reason  for  making 
the  Board  of  Commissioners  of  Warren  county  a  party  to 
the  action.  It  is  suggested,  that  the  board  should  have 
been  made  a  party  defendant,  "  so  that  if  there  had  been 
any  error  in  the  proceedings,  it  might  have  been  correct- 
ed.'^ If  there  were  error  in  the  proceedings  of  the  board, 
in  connection  with  the  tax  in  controversy,  we  do  not  think 
that  such  error  could  be  corrected  by  the  court  below  in 
this  action.  Whether  such  error  was  one  of  form  or  of 
substance,  it  seems  to  us,  that  any  application  for  the  cor- 
rection of  such  error  should  be  addressed,  in  the  first  in- 
stance, to  the  board  of  commissioners,  as  a  court  having 
jurisdiction  of  the  matter,  and  not  as  a  party  defendant  to 
an   action   in   another  court. 

In  their  argument  of  this  cause,  the  appellant's  coun- 
sel have  failed  to  suggest  any  reason,  and  we  can 
see  none,  for  making  the  original  petitioners  for 
the  appropriation  in  aid  of  the  railroad  company, 
parties  defendants  to  the  action,  as  necessary  parties 
thereto.  It  did  not  appear  on  the  face  of  the  complaint, 
that  the  interests  of  those  petitioners,  at  the  time  of  the 
commencement  of  this  suit,  whatever  they  might  have 
been  before  that  time,  were  necessarily  adverse  to  the  in- 
terests of  the  appellees  in  this  action.  Unless  the  inter- 
ests of  the  petitioners  appeared  in  the  complaint  to  be  ad- 
verse to  those  of  the  plainti£&,  the  appellees,  the  petition- 
ers, would  not,  we  think,  be  necessary  parties  defendants; 
for  it  can  hardly  be  claimed,  that  they  would  be  necessary 
parties  to  a  complete  determination  or  settlement  of  the 
questions  involved  in  this  action. 

In  this  connection,  we  may  properly  consider  and  de- 
cide the  question  presented  by  the  second  alleged  error, 
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namely,  the  decision  of  the  court  iu  overruling  the  peti- 
tion of  Benjamin  F.  Evans  t3  become  a  party  defendant 
in  this  action.  In  his  petition,  the  said  Evans  represented 
that  he  was  then,  and  for  several  yeara  last  past  had  been, 
a  resident  voter,  freeholder  and  tax-payer  in  said  Pike 
township,  in  Warren  county,  Indiana;  and  he  then  set 
out,  in  his  petition,  copies  of  all  the  proceedings  had  by 
and  before  the  board  of  commissioners  of  said  county,  for 
an  appropriation  by  said  township  in  aid  of  the  construc- 
tion of  said  railroad  in  and  through  said  township,  and  for 
the  levy  and  assessment  of  the  tax  in  controversy,  for  that 
purpose.  In  conclusion,  he  further  represented  that  the 
appellant,  Bittinger,  had  no  interest  in  the  matter  in  con- 
troversy, except  as  treasurer  of  said  county  of  Warren,  and 
was  not  a  freeholder  or  a  legal  voter  in  said  Pike  town- 
ship. Wherefore  the  said  Evans  asked  that  he  might  be 
admitted  to  defend  this  action  in  his  own  name  and  be- 
half, and  in  behalf  of  all  other  citizens  and  legal  voters, 
who  were  in  like  interest  and  sympathy  with  him.  This 
petition  was  duly  verified  by  the  oath  of  the  petitioner. 

We  are  clearly  of  the  opinion  that  the  court  erred  in 
overruling  and  denying  the  prayer  of  this  petition.  It  can 
not  be  denied  but  that  Benjamin  F.  Evans,  as  a  resident 
citizen  and  tax-payer  of  Pike  township,  had  an  interest  in 
the  matter  in  controversy  in  this  action ;  and  if  he  be- 
lieved, as  he  apparently  did,  that  his  interests,  and  the  in- 
terests of  Pike  township,  would  not  be  subserved  by  the 
success  of  this  suit,  he  ought  to  have  been  admitted  as  a 
defendant,  and  permitted  to  defend  the  action,  in  his  own 
name  and  behalf.  It  is  true,  that  the  appellant,  Bittinger, 
by  reason  of  his  office,  was  a  proper  and  necessary  party 
defendant*;  but,  as  he  was  neither  a  citizen  of,  nor  an 
owner  of  property  in,  said  Pike  township,  it  could 
hardly  be  expected  that  he  would  take  the  same  active 
interest  in  the  defence  of  this  suit,  as  it  may  be  presumed 
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that  Benjamin  F.  Evans  would  have  taken  if  he  had  been 
admitted  as  a  party  defendant. 

We  return  now  to  the  consideration  of  the  second 
ground  of  the  appellant's  demurrer  to  the  appellees'  com- 
plaint, that  it  did  not  state  facts  suf&cient  to  constitute  a 
cause  of  action. 

It  was  alleged  by  the  appellees  in  their  complaint,  that 
the  tax  in  controversy  was  void,  because  of  the  condition 
contained  in  the  petition  and  notice  for  the  appropriation 
and  election,  that  said  Mississippi  and  Atlantic  Railway 
Company  should  locate  and  construct  a  depot  upon  its  line 
of  road,  within  the  corporate  limits  of  the  town  of  West 
Lebanon.  In  their  brief  of  this  cause,  in  this  court,  the 
appellees'  learned  counsel  hav«  insisted  with  earnestness 
and  ability,  that  this  condition  was  not  authorized  by  the 
statute,  and  rendered  null  and  void  the  petition  and  all  the 
proceedings  had  thereon,  which  led  to  the  levy  of  the  tax. 
It  is  not  claimed  by  counsel,  that  the  petition  in  question 
did  not  contain  every  requisite  of  the  statute,  but  it  is 
claimed  that  the  petition  was  void  because  it  contained  a 
condition,  which  the  statute  neither  required  nor  prohib- 
ited. The  petition  asked  for  an  appropriation  by  Pike 
township,  to  aid  in  the  construction  of  the  railroad  in  said 
township,  and  to  the  town  of  West  Lebanon,  by  taking 
stock  in  the  railroad  company  to  the  amount  of  $13,000; 
and  the  condition  in  the  petition  was, ''  that  said  subscrip- 
tion of  stock  to  said  railway  company  be  made  upon  the 
condition,  that  said  company  locate  and  construct  a  depot 
on  their  line  of  road,  within  the  corporation  limits  of  West 
Lebanon." 

The  question  for  decision,  as  it  seems  to  us,  is  this:  Did 
this  condition  vitiate  the  petition,  and  render  it  and  all 
proceedings  had  thereunder  absolutely  void?  The  entire 
proceedings,  from  and  including  the  presentation  of  the 
petition,  until  the  order  levying  the  tax  in  controversj, 
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were  had  and  held  by  the  Board  of  Commisaioners  of  War- 
ren county,  under  the  provisions  of  "  An  act  to  authorize 
aid  to  the  construction  of  raih'oads  by  counties  and  town- 
ships taking  stock  in  and  making  donations  to  railroad 
companies,"  approved  May  12th,  1869.  1  R.  S.  1876,  p.  736. 
As  we  have  already  said,  there  is  nothing  in  this  statute 
which  oan  be  construed  as  a  prohibition  against  townships 
making  their  subscriptions  of  stock  to  aid  in  the  construc- 
tion of  a  railroad,  upon  such  a  condition  as  the  one  above 
set  out.  By  section  4  of  "  An  act  to  provide  for  the 
more  uniform  mode  of  doing  township  business," 
etc.,  approved  February  18th,  1859,  each  and  every 
township,  then  or  thereafter  organized  in  any  county 
in  this  State,  was  declared  a  body  politic  and  cor- 
porate, by  the  name   and  style  of township, 

county,  according  to  the  name  of  the  township  and  county 
in  which  the  same  might  be  organized,  "  and  by  such  name 
may  contract  and  be  contracted  with,  sue  and  be  sued  in 
any  court  having  competent  jurisdiction. "  1  R.  8.  1876,  p. 
900.  With  this  general  power  to  contract  and  be  contract- 
ed with,  existing  in  the  corporate  township,  and  with  the 
special  power  given  by  the  statute,  upon  compliance  with 
its  requirements,  to  the  township  to  make  a  contract  with  a 
railroad  company  by  a  subscription  to  its  capital  stock,  to 
aid  in  the  construction  of  its  railroad  within  the  town- 
ship limits,  it  seems  to  us  that  it  may  well  be  held,  as  we 
now  hold,  that  the  township  may,  in  making  its  subscrip- 
tion and  in  the  preliminary  proceedings  which  enable  it  to 
make  the  subscription,  prescribe  such  reasonable  conditions 
as  are  not  in  conflict  with  either  the  letter  or  the  spirit  of 
the  law.  We  are  clearly  of  the  opinion,  that  the  condition 
above  set  out  was  not  prohibited  by  any  of  the  provisions 
of  the  statute,  and  that  it  did  not  vitiate  or  avoid  either 
the  petition  or  any  of  the  proceedings  had  thereon  which 
led  to  the  levy  of  the  tax  in  controversy  in  this  suit.   This 
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conclusion  is  upheld  and  sustained,  we  think,  by  the  doc- 
trine enunciated  in  several  of  the  decisions  of  this  court. 
Fisher  v.  The  Uvavsville^  ctc.^  Railroad  Co.y  7  Ind.  407 ;  The 
Eoansville^  etc^  Railroad  Co.  v.  The  City  of  EvansvillUj  15 
Ind.  395 ;  and  Smith  v.  Allison,  23  Ind.  366. 

It  is  claimed  by  appellees'  counsel,  in  argument,  that 
the  doctrine  of  the  case  of  The  Indiana  North  and  South 
R.  W.  Co.  Y.  The  City  of  Attica,  56  Ind.  476,  is  in  point, 
and  is  decisive  of  the  question  we  are  now  considering. 
But  we  fail  to  see  how  that  case  can  have  any  possible 
bearing  upon  the  case  now  before  us.  To  our  minds,  the 
two  cases  are  utterly  dissimilar,  in  every  respect,  differing 
us  widely  from  each  other,  as  does  a  donation  to  a  railroad 
company  differ  from  a  subscription  to  its  capital  stock. 

It  was  alleged  by  appellees,  in  their  complaint,  that  the 
tax  levy  was  void,  because  it  was  made  for  the  whole 
amount  specified  in  the  petition,  namely,  thirteen  thou- 
sand dollars,  whereas  it  should  have  been  for  at  least  but 
one-half  thereof,  and  not  exceeding  one  per  cent,  of  the 
personal  and  real  property  in  the  township.  We  do  not 
think  that  the  tax  levy,  as  made  by  the  board  of  commis- 
sioners, by  any  fair  construction  of  its  terms,  is  open  to 
the  appellees'  objection.  The  order  of  the  board  for  the 
levy  of  the  tax  was  as  follows  : 

*'And  now  comes  on  to  be  heard  the  matter  of  the  peti- 
tiort  from  the  citizens  of  Pike  township,  praying  for  an 
appropriation  to  be  made  to  aid  the  Mississippi  and  At- 
lantic Railway  Company  in  the  construction  of  their  rail- 
road to  the  town  of  West  Lebanon,  in  said  township ;  and 
the  commissioners  having  heretofore,  to  wit,  on  the  8th 
day  of  March,  1877,  entered  an  order  for  an  election  to  be 
held  in  said  township  upon  the  subject-matter  of  said  peti- 
tion, and  which  said  election  was  held  under  said  order,  on 
the  21st  day  of  April,  1877,  and  a  majority  of  the  votes 
cast  at  said  election  being  in  favor  of  said  railroad  appro- 
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priatioD,  it  is  hereby  ordered  that  the  prayer  of  said  peti- 
tion be  granted,  and  that  a  special  tax,  aggregating  the 
amount  of  thirteen  thousand  dollars,  be  levied  upon  real 
and  personal  property  of  said  township  of  Pike,  liable  to 
taxation  for  State  and  county  purposes,  and  that  one  per 
cent,  shall  be,  and  is  ordered  to  be,  extended  upon  the  tax 
duplicates,  for  the  purpose  of  paying  in  part  said  appropri- 
ation, and  that  the  remainder  of  said  sum  of  thirteen  thou- 
sand dollars  be  deferred  until  June,  1878,  which  said 
special  tax  shall  be  collected  as  other  taxes  are  collected 
for  State  and  county  purposes." 

Construing  this  order  in  connection  with  the  petition 
and  the  proceedings  had  thereon,  and  the  provisions  of 
the  statute  applicable  thereto,  it  seems  to  us  that  no 
one,  however  unlearned  in  the  law,  could  mistake  its 
terms  or  misapprehend  what  was  meant  or  intended 
thereby.  It  is  not  to  be  expected  that  the  orders  of  a 
board  of  commissioners  will  be  drafted  with  that  degree 
pf  legal  accuracy  and  precision  of  statement  usually  found 
in  the  ordere,  decrees  and  judgments  of  the  circuit  court. 
There  are  no  established  forms  or  precedents  for  the  or- 
ders of  a  board  of  commissioners  ;  and,  if  those  orders  are 
right  in  substance,  their  form  will  be  of  little  consequence. 
We  think  the  order  above  set  out  was  substantiallv  cor- 
rect.  The  chief  object  of  such  an  order  is  for  the  guid- 
ance of  the  county  auditor,  in  entering  the  tax  levied  upon 
the  proper  duplicate.  It  does  not  appear  from  any  of  the 
allegations  of  the  appellees'  complaint,  that  the  auditor  of 
Warren  county  misunderstood,  or  was  misled  by,  the  terms 
of  the  order  complained  of.  We  think  that  the  tax  levied 
by  the  Board  of  Commissioners  of  Warren  county,  to 
enable  Pike  township  to  aid  in  the  (O  istruction  of  the 
contemplated  railroad  within  its  limits,  was  not  void  for 
any  of  the  reasons  alleged  in  appellees'  complaint. 

In  our  opinion,  the  court  erred  in  overruling  the  appel- 
lant's demurrer  to  the  appellees'  complaint. 
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As  we  have  reached  the  conclusion,  that  the  appellees' 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  in  their  behalf,  and  that  the  tax  in  controversy 
was  not  void  for  any  of  the  reasons  alleged,  we  deem  it 
unnecessary  for  us  now  to  consider  or  decide  the  impor- 
tant and  interesting  question  presented  by  the  third  error 
assigned  by  the  appellant — the  sustaining  of  a  demurrer  to 
his  answer.  It  was  alleged  in  this  answer,  inter  alia^  that 
the  appellees  were  all  petitioners,  before  the  board  of  com- 
missioners, for  the  levy  of  the  tax  which  they  seek  in  this 
action  to  have  declared  null  and  void.  Upon  this  answer, 
the  question  arises,  whether  the  appellees  were  or  were 
not  estopped,  by  their  action  as  such  petitioners,  from 
questioning  the  validity  of  the  tax  levy.  The  appellant's 
counsel  insist  that  the  appellees  were  so  estopped.  This 
question  we  leave  undecided ;  but  we  cite,  for  the  benefit 
of  all  who  may  be  interested  in  the  question,  the  authori- 
ties relied  upon  by  appellant's  attorneys  in  support  of 
their  position.  Cooley  Taxation,  p.  373 ;  Kellogg  v.  M\i. 
15  Ohio  State,  64 ;  Wiggi^  v.  The  Mayors  etc.,  9  Paige,  16 ; 
Battershall  v.  Davis^  31  Barb.  823 ;  City  of  Burlington  v. 
Gilbert,  31  Iowa,  356 ;  1  Greenl.  Ev.,  sees.  207  and  210 : 
.The  State  v.  Hudson,  5  Vroom,  25  ;  Hawley  v.  Gnswold,  42 
Barb.  18 ;  and  The  People  v.  Goodwin,  5  N".  T.  568. 

BiDDLB,  J.,  denies  the  constitutional  power  to  levy  the 
tax,  and  upon  that  ground  dissents. 

The  judgment  is  reversed,  at  the  appellees' costs,  and 
tke  cause  is  remanded,  with  instructions  to  sustain  the  ap- 
pellant's demurrer  to  the  complaint,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


Vance  v.  The  State. 

Orimikal    Law. — Rapt, —  Indictment —  Orammaiical    ConstruetUm. —  -R^ 
dence, —  Varianee. — Idem  Sonana, — An  indictment  charged,  tliat,on,  eta,  st. 
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etc.,  the  defendant  "  did  then  and  there  unlawfully,  in  and  upon  Dellia 
Weaver,  a  woman,  forcibly  and  feloniously  make  an  assault,  and  her,  the 
said  Dellia  Weaver,  then  and  there,  unlawfully,  forcibly  and  against  her 
will,  feloniously  ravish  and  carnally  know  ;  contrary,"  etc. 

Held,  that  the  verb  did  is  used  conjunctively,  and  pertains  to  both  branches 
of  the  sentence,  and  that  the  indictment  is  sufficient. 

Held,  also,  that  evidence  of  such  assault  upon  Delia  Weaver  will  not  author- 
ize a  conviction. 

From  the  Madison  Circuit  Court. 

W.  A,  Kittinger^  A.  L,  Roachc  and  E,  H.  Lammty  for  ap- 
pellant. 

T.  W.  Woollen y  Attorney  General,  and  T,  B.  Orr^  Pros- 
ecuting Attorney,  for  the  State. 

WoRDEN,  C.  J. — An  indictment  was  returned  against  the 
appellant,  the  charging  part  of  which  was  as  follows : 

"  The  grand  jury,"  etc.,  "  on  their  oath  do  present  and 
charge,  that  Alexander  Vance,  late  of  said  county,  on  the 
23d  day  of  June,  A.  D.  1878,  at  said  county  and  State 
aforesaid,  did  then  and  there  unlawfully,  in  and  upon  Del- 
lia Weaver,  a  woman,  forcibly  and  feloniously  make  an 
assault,  and  her,  the  said  Dellia  Weaver,  then  and  there, 
unlawfully,  forcibly  and  against  her  will,  feloniously  ravish 
and  carnally  know,  contrary,"  etc. 

A  motion  to  quash  the  indictment  was  made  and  over- 
ruled, and  exception  taken.  Trial  by  jury,  conviction, 
and  sentence  of  imprisonment  in  the  state-prison  for  the 
term  of  two  years. 

The  appellant  claims  that  the  indictment  is  bad,  because 
it  does  not  charge  any  thing  upon  the  defendant,  except  the 
assault ;  in  other  words,  that  the  auxiliary  verb  "  did" 
only  pertains  to  that  portion  of  the  compound  sentence 
charging 'the  assault,  and  not  to  that  portion  relating  to 
the  rape.  But  we  think  it  pertains  to  both  branches  of 
the  sentence,  and  that  the  meaning  is  the  same  as  if  the 
word  had  been  repeated  in  the  latter  branch  of  the 
sentence.      *'The  several  acts   are  stated   conjunctively, 
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and  the  verb  *  did/  where  it  occurs,  must  be  held  to  ap- 
ply to  all  of  them."      Whitney  v.  The  State,  35  Ind.  503. 

The  indictment  was  good. 

On  the  trial,  it  appeared  that  the  name  of  the  person  upon 
whom  the  rape  was  perpetrated  was  Delia  Weaver. 
There  is  a  little  confusion  in  the  evidence  as  to  her  sur- 
name, but  we  think  it  was  clearly  enough  shown  to  have 
been  Weaver.  It  quite  clearly  appeared  that  her  christiaQ 
name  was  Delia  and  not  Dellia  or  Delia.  This  variance 
in  the  christian  name  can  not  be  imputed  to  improper  or- 
thography adopted  by  the  reporter  of  the  evidence.  It  was 
brought  out  very  clearly  by  the  evidence,  that  the  chris- 
tian name  was  Delia  and  not  Dellia.  Thus,  the  prosecutrix, 
having  been  put  upon  the  stand  by  the  State  as  a  witness, 
and  being  asked  her  name,  responded,  ''  Delia  Weaver." 

The  following  questions  were  asked,  and  answers  given, 
upon  cross-examination : 

"  Ques.     What  is  your  husband's  name  ? 

"Ans.  His  name  is  Pinn  Weaver.  Burdell  is  his 
name. 

"  Ques.    What  is  his  given  name  ? 

"  Ans.  That  is  his  given  name,  Burdell  Weaver,  and 
they  call  him  Pinn  Weaver  a  part  of  the  time. 

'^  Ques.  I  want  to  get  his  right  name  ;  is  not  his  name 
Lindsey  Burdell  ? 

'^  Ans.     I  believe  it  is. 

"  Ques.     Your  name  would  be  Delia  Burdell? 

"  Ans.     Delia  is  my  name. 

"  Ques.     Your  proper  name  would  be  Delia  Burdell  ? 

**  Ans.     Delia  Weaver." 

There  was  further  evidence  as  to  the  surname  Weaver. 

The  appellant  claims  that  there  is  a  fatal  variance  be- 
tween the  christian  name  of  the  prosecutrix,  as  alleged  in 
the  indictment,  Dellia,  and  that  proved  on  the  trial,  Delia, 
and  in  our  opinion  the  point  is  well   taken.     The  two 
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names  are  not  idem  sonans.  Putting  the  i  out  of  Dellia 
takes  a  soniul  from  the  name  that  can  not  be  recognized 
at  all  in  Dc.  *  In  the  case  of  Black  v.  The  State^  57  Ind. 
109,  the  true  rule  on  the  subject  was  held  to  be,  "  that  if 
the  names  may  be  sounded  alike,  without  doing  violence 
to  tlie  power  of  the  letters  found  in  the  variant  orthogra- 
phy, then  the  variance  is  immaterial." 

But  here  the  two  names  can  not  be  sounded  alike,  with- 
out utterly  destroying  the  power  of  the  vowel  i  in  Dellia, 
and  rendering  it  entirely  mute. 

For  this  variance  the  judgment  below  will  have  to  be. 
reversed. 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

The  clerk  will  give  the  proper  notice  for  the  return  of 
the  prisoner. 


Schoonover  v.  Dougherty  bt  al. 

Mistake. — Complaint  1o  Beform  Deed. — Subsequent  Eneumhrancer, — In  an 
action  by  the  grantee,  against  the  grantor,  and  an  execution  creditor  and  the 
aherilT,  to  reform  a  conveyance  of  real  estate,  and  to  enjoin  a  threatened 
sale  on  such  execution,  the  complaint  alleged,  that,  "through  the  mistake,  in* 
advertence  and  oversight  of  the  grantor  and  of  the  draftsman  of  said  deed/* 
a  tract  of  real  estate  which  the  grantor  did  not  own,  instead  of  the  tract 
which  he  did  own  and  which  he  had  sold  and  intended  to  convey  to  the 
grantee,  was  described  in  the  deed  ;  that  the  deed  was  duly  recorded,  with- 
in fifteen  days  after  its  execution  and  delivery  ;  and  that,  between  the  ex- 
ecution and  the  recording  of  the  deed,  a  judgment  had  been  rendered  in 
favor  of  such  creditor  and  against  the  grantor,  in  the  circuit  court  of  the 
county  wherein  the  real  estate  lay,  and  that  it  was  about  to  be  sold  on  ex- 
ecution issued  on  such  judgment. 

BM^  on  demurrer  by  the  execution  creditor,  that,  for  want  of  an  allegation 
that  such  misdescription  was  the  result  of  a  mutual  mistake  by  the  gran- 
tee, as  well  as  by  the  grantor  and  draftsman,  the  complaint  is  insufficient. 

From  the  Warren  Circuit  Court. 
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J.  A.  SteiTij  A.  0.  Behrrij  J.  Park  and  Q.  0.  Behm,  for 
appellant. 
M.  Milfordj  for  appellees. 

HowK,  C.  J. — In  this  action,  the  appellant  sued  the  ap- 
pellees, in  a  complaint  of  a  single  paragraph,  to  obtain  the 
reformation  of  a  certain  conveyance  of  real  estate,  and  an 
injunction  against  the  appellees.  The  suit  was  against 
other  defendants,  in  addition  to  the  appellees;  and,  as  to 
said  other  defendants,  the  appellant  obtained  a  judgment 
by  default. 

The  appellees  demurred  to  the  appellant's  complaint, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  them,  which  demurrer  was 
sustained  by  the  court,and  to  this  ruling  they  excepted.  The 
appellant  refusing  to  amend  his  complaint,  judgment  was 
rendered  against  him,  in  favor  of  the  appellees,  Josiah  S.aud 
David  Dougherty,  on  their  demurrer,  for  their  costs.  It  is 
from  this  latter  judgment,  that  the  appellant  has  appealed 
to  this  court ;  and  he  has  here  assigned,  as  error,  the  deci- 
sion of  the  circuit  court,  in  sustaining  the  appellees'  demur- 
rer to  his  complaint.  By  this  error,  the  only  question  pre- 
sented for  our  decision  is  this :  Does  the  appellant's  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action 
in  his  favor,  and  against  the  appellees,  Josiah  S.  and  David 
Dougherty  ? 

As  necessary  to  the  proper  understanding  and  determi- 
nation of  this  question,  we  will  give  a  summary  of  the  facts 
stated  in  the  appellant's  complaint.  The  appellant  alleged, 
in  substance,  that,  on  the  22d  day  of  June,  1875,  the  de- 
fendants Stephen  D.  Briggs  and  Rebecca  J.  Briggs,  his 
wife,  for  a  valuable  consideration  to  them  rendered,  execut- 
ed, acknowledged  and  delivered  to  the  appellant  a  war- 
ranty deed,  which  was  recorded  on  July  7th,  1875,  by  the 
recorder  of  Warren  county,  Indiana,  and  was  set  out  at 
length,  with  the   certificate    of  acknowledgment,  in  said 
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complaint ;  by  which  said  deed  the  grantors  therein  con- 
veyed and  warranted  to  the  appellant,  for  the  sum  of  four 
thousand  dollars,  the  following  real  estate  in  Warren 
county,  Indiana,  to  wit :  The  south-east  quarter  of  section 
12,  in  township  21  north,  of  range  9  west,  containing  forty 
acres  more  or  less ;  that,  in  the  execution  of  said  deed,  the 
defendants  Stephen  D.  and  Rebecca  J.  Briggs,  in  truth 
and  in  fact,  intended  to  convey  and  warrant  to  the  appel- 
lant the  south-east  quarter  of  the  north-east  quarter  of  said 
section  12,  in  township  21  north,  of  range  9  west,  in  said 
Warren  county,  containing  forty  acres  more  or  less,  being 
the  only  land  in  said  county  then  owned  by  said  grantors; 
but  that,  through  the  mistake,  inadvertence  and  oversight  of 
said  grantors,  and  of  the  draftsman  of  said  deed,  the  land 
80  intended  to  be  conveyed  was  erroneously  described  as 
the  south-east  quarter  of  said  section  12,  which  mistake 
escaped  the  attention  of  said  grantors  and  of  the  appellant 
until  long  after  said  deed  was  recorded;  that,  at  the  June 
term  of  the  Warren  Circuit  Court,  and  after  the  delivery 
of  said  deed,  to  wit,  on  the  26th  day  of  June,  1875,  the 
appellees,  Josiah  S.  and  David  Dougherty,  recovered  a  per- 
sonal judgment,  in  said  court,  against  said  Stephen  D. 
Briggs  for  $1,200.00  damages,  and  costs,  upon  which  judg- 
ment  an  execution  had  been  issued  m  due  form,  duly  tested 
by  the  clerk  and  seal  of  said  court,  and  directed  to  the 
sherift"  of  said  county ;  that  said  execution  had  come  to  the 
hands  of  the  defendant  Mahlon  J.  Haines,  then  sherifl'  of 
said  county,  who  had  levied  the  same  upon  the  said  south- 
east quarter  of  the  north-east  quarter  of  said  section  12, 
as  the  property  of  the  defendant  Stephen  D.  Bnggs,  and 
had  caused  the  same  to  be  advertised,  m  the  manner  pre- 
scribed by  law,  to  be  sold  at  sheriff's  sale,  on  Saturday,  the 
9th  day  of  October,  1875,  between  the  hours  of  10  a.  m. 
and  4  p.  m.  of  said  day ;  that,  by  reason  of  the  premises, 
the  appellant  was  entitled  to  have  said  deed  reformed  so 
Vol,  LXV.— 30 
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that  it  should  be  held  to  convey  to  him  the  land  originally 
intended  to  be  conveyed ;  that  the  sheriff's  threatened  sale 
of  said  land  would  produce  great  injury  to  the  appellant, 
pending  this  litigation,  as  it  might  result  in  the  sale  of  the 
land  to  a  party  innocent  of  the  appellant's  equities  therein, 
and  therebv  tend  to  render  ineffectual  the  relief  which  the 
appellant  might  be  entitled  to  in  this  action  ;  that  all  the 
said  acts  prejudicial  to  the  appellant's  interests  were  being 
done,  and  threatened  to  be  consummated,  by  the  appellees 
and  said  sheriff;  and  that  an  emergency  existed  why  they 
should  be  restrained  immediately  from  proceeding  further 
with  said  sale,  until  the  final  hearing  of  this  cause,  or  until 
the  further  order  of  the  court.  Wherefore  the  appellant 
prayed  judgment  for  the  reformation  of  his  deed,  so  that 
it  might  correctly  describe  the  land  intended  to  be  con- 
veyed thereby,  that  his  title  thereto  should  be  established, 
nM  of  the  date  of  said  deed,  free  and  clear  from  the  lien  of 
the  appellees'  said  judgment,  and  that  the  appellees  and 
the  fiherift*  might  be  perpetually  enjoined  from  levying 
upon  or  selling  said  land  under  any  execution  issued,  or 
to  be  issued,  on  said  judgment,  and  for  other  proper  relief. 
It  is  very  clear,  we  think,  that  the  appellant's  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  appellees,  Josiah  S.  and  David  Dough- 
erty. They  were  strangers  to  the  deed  which  the  appel- 
lant was  seeking  to  have  reformed  in  this  action.  Within 
four  days  after  the  date  of  the  deed,  the  appellees  obtained 
a  judgment  against  the  defendant  Stephen  D.  Briggs,  the 
grantor  in  said  deed,  in  the  circuit  court  of  the  county  in 
which  the  grantor's  real  estate  was  situate,  and  thus 
acquired  a  valid  and  subsisting  lien  upon  and  interest  in 
any  real  property  in  said  county,  then  owned  by  the 
judgment  defendant.  It  will  be  observed,  that  there  is  no 
allegation  of  any  mistake  on  the  part  of  the  appellant,  the 
grantee  named  in  the  deed,  which  he  seeks  to  have  re- 
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formed,  in  this  suit,  or  that  the  alleged  mistake  in  the 
drafting,  execution  and  delivery  of  the  deed,  was  the 
mutual  mistake  of  all  the  parties  thereto,  of  the  grantee  as 
well  as  of  the  grantors  therein.  Where  a  party  brings  an 
action  to  obtain  the  reformation  of  a  deed  or  other  writ- 
ten instrument,  by  the  correction  of  an  alleged  mistake  of 
fact  therein,  his  complaint  must  show  by  the  facts  stated 
therein,  that  the  mistake  in  question  was  the  mutual  mis- 
take of  all  the  parties  to  such  deed  or  instrument,  or  the 
courts  will  not,  as  a  rule,  rectify  and  correct  such  mistake, 
by  the  reformation  of  such  deed  or  instrument.  This  must 
be  regarded  as  the  settled  law  of  this  State,  on  the  subject 
now  under  consideration.  Nelson  v.  Davis,  40  Ind.  366 ; 
Allen  V.  Anderson,  44  Ind.  395 ;  Baldwin  v.  Kerlin,  46  Ind. 
426  ;  Barnes  v.  Bartlett,  47  Ind.  98 ;  Heavenridge  v.  Mondy, 
49  Ind.  434;  and  Nicholson  v.. Caress,  59  Ind.  39. 

Another  point  is  made  by  the  appellees'  counsel,  in  dis- 
cussing the  sufficiency  of  the  facts  stated  in  the  appellant's 
complaint  to  constitute  a  cause  of  action.  Counsel  insists 
that  the  complaint  was  fatally  defective,  on  the  appellees' 
demurrer  thereto,  because  it  did  not  state,  in  clear  and 
precise  terms,  what  consideration,  if  any,  the  appellant  had 
actually  paid,  or  agreed  to  pay,  for  his  deed  which  he 
sought  to  have  reformed  in  this  action.  Of  course,  if  the 
appellant  was  a  mere  volunteer,  in  accepting  his  deed  from 
the  grantors,  he  would  not  have  been  entitled,  even  as 
against  them,  and  much  less  so  as  against  the  appellees, 
who  were  strangers  to  the  deed,  to  the  reformation  of  the 
deed  and  the  correction  of  any  mistake  of  fact  therein. 
Andrews  v.  Andrews,  12  Ind.  348;  Froman  v.  Froman,  13 
Ind.  317  ;  Randall  v.  Ghent,  19  Ind.  271.  But  we  need  not 
and  do  not  consider  or  decide  the  sufficiency  of  the  com- 
plaint in  this  regard.  Upon  the  first  ground  of  objection, 
the  failure  to  allege  in  the  complaint,  that  the  mistake  of 
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fact  in  the  deed  was  the  mutual  mistake  of  all  the  parties 
thereto,  the  appellees'  demurrer  to  the  complaint  was  cor* 
rectlj  sustained. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 

Opinion  filed  at  November  Term,  1S7S. 

Petition  for  a  rehearing  overruled  at  May  Term,  1879. 


Beckner  bt  al.  v.  The  Riverside  and  Battle  Ground 

Turnpike  Co. 

Pbacticb. — Demurrer  Waived  by  Pleading. — A  demurrer  to  a  complaint  is 
waived  by  answering  without  requiring  a  decision  on  the  demurrer. 

TiTBNPiKE  Company. — Complaint  jor  Stock  Subeeription,  —  Averment  that 
Subscription  is  Due. — Notice  by  PtU>lication. — Demand. —  Cured  by  Ver- 
diet. — In  an  action  by  a  turnpike  company,  to  collect  stock  sub- 
scribed to  it  by  the  defendants  and  payable  **  in  such  instalments,  and  at 
sucb  times,  as  the  company  may  direct,"  the  complaint  alleged  that  the 
company  ordered  "  that  the  subscription  "  should  be  paid  **  in  three  equal 
instalments,  in  thirty,  sixty  and  ninety  days  from  June  1st,  1872,"  and  that 
'<8aid  plaintiff  demanded  payment  of"  such  subscription  "of  said  defend- 
ants, on  the  1st  day  of  April,  1874,  with  which  demand  said  defendants 
refused  to  comply.    Wherefore,"  etc. 

Held,  on  assignment  questioning  the  sufficiency  of  the  complaint,  that  its 
averments  sufficiently  allege  the  subscription  to  be  due  and  unpaid,  and 
that  it  was  not  necessary  to  allege  either  demand,  or  the  publication  re- 
quired by  section  11,  IR.  S.  1876,  p.  658. 

SXmk. — Defence, — Alteration  of  Route. — Statutes  Construed. — An  answer  ia 
such  action  alleged,  that,  after  the  signing  of  the  company's  articles  of 
association,  the  company  had  altered  the  line  of  its  road  specified  in 
such  articles,  between  the  termini. 

Hdd,  on  demurrer,  that  the  company  had  power  to  change  the  route  of  their 
road  to  avoid  obstacles  and  obtain  the  best  route,  except  as  to  its  temM 
and  general  direction,  and  that,  therefore,  the  answer  is  insufficient 

Same.— Cow«/rwc<io?i  of  Written  Evidence. — Instruction  to  find  for  a  Forty 
named. — The  only  evidence  given  on  the  trial  of  such  cause  by  the  plain- 
tiff being  contained  in  written  instruments  fixing  a  prima  facie  liability 
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on  the  defendants,  and  they  having  introduced  no  evidence  tending  to 
prove  a  defence,  it  was  not  erroneous  to  instruct  the  jury  to  "  find  for  the 
plaintiff,  for  the  amount  of  the  subscription,  lesaany  payments  which  may 
be  proven,  because  the  variations  proven  are  immaterial/' 

From  the  Tippecanoe  Circuit  Court. 

J,  M.  Larue^  F.  B.  Eoerett  and  E.  A.  Greenlee,  for  appel- 
lants. 

J.  A.  Wilstach  and  J.  A.  Stein^  for  appellee. 

BiDDLB,  J. — Complaint,  by  appellee,  against  the  appel- 
lants,  to  collect  a  stock  subscription. 

Demurrer  to  the  complaint  for  want  of  facts ;  but,  before 
the  demurrer  was  decided,  the  appellants  answered : 

1.    By  a  general  denial ; 

2  and  3.     Special  paragraphs. 

Demurrer  for  want  of  facts,  to  the  second  paragraph  of 
answer,  sustained,  and  demurrer  for  want  of  facts,  to  third 
paragraph,  overruled. 

Reply  to  third  paragraph.  Trial  by  jury,  and  verdict 
for  appellee.  By  a  motion  for  a  new  trial  and  assignments 
of  error,  the  appellants  have  presented  four  questions 
for  our  consideration : 

1.  The  overruling  of  the  demurrer  to  the  second  para- 
graph of  answer ; 

2.  The  sufficiency  of  the  complaint ; 

3.  The  propriety  of  giving  a  certain  instruction  to  the 
jury ;  and, 

4.  The  sufficiency  of  the  evidence  to  support  the  verdict. 

1.  Being  in  the  proper  order,  we  first  examine  the  suf- 
ficiency of  the  complaint.  By  answering,  the  appellants 
waived  their  decision  on  the  demurrer  to  the  complaint ; 
but,  by  an  assignment  of  error,  they  have  presented  the 
question  of  its  sufficiency  in  this  court.  The  principal  ob- 
jection taken  to  the  complaint  is,  that  it  contains  no  alle- 
gation that  the  stock  was  due  and  unpaid.  The  allegation 
ot  non-payment  in  the   complaint  is  as  follows :    ^'  Said 
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plaintiff  demanded  payment  of  said  $400  of  the  defend- 
ants, on  the  1st  day  of  April,  1874,  with  which  demand 
said  defendants  refused  to  comply ;  wherefore,"  etc.  In  the 
case  of  Higert  v.  The  Trustees  of  Indiana  Asbury  Uni- 
versity^ 53  Ind.  326,  it  was  held,  in  a  complaint  upon  a  sub- 
scription of  money  to  the  building  fund  of  a  college,  that 
the  words,  "  though  often  requested,  the  defendant  has 
failed  and  refused,  and  still  fails  and  refuses,  to  pay  the 
same,  or  any  part  thereof,"  were  equivalent  to  an  alle^- 
tion  that  the  money  "  remains  unpaid,''  and  were  suffi- 
cient; and  we  thii>k  the  breach  of  non-payment  in  this 
may  be  held  srood  after  verdict. 

It  is  also  objected  to  the  complaint,  that  it  contains  no 
averment  of  a  publication  in  a  new*spaper,  thirty  days  pre- 
vious to  the  time  when  the  payment  of  stock  was  re- 
quired, according  to  sec.  11,  1  R.  S.  1876,  p.  658.  Such 
averment  is  necessary  only  when  the  stock  is  not  payable 
at  a  fixed  time,  or  not  upon  a  given  contingency,  as  upon 
call  by  the  directors.  In  this  case,  the  undertaking  of 
the  appellants  was,  to  pay  '^  in  such  instalments,  and  at 
such  times,  as  the  company  may  direct ; ''  with  an  averment 
m  the  complaint,  that  the  company  had  "  ordered  that 
the  subscription  of  stock  be  paid  to  the  treasurer  in  three 
equal  instalments,  in  thirty,  sixty  and  ninety  days  from 
June  Ist,  1872." 

The  money  thus  became  due,  according  to  the  terms 
of  the  call,  which  the  stockholders  were  bound  to  notice, 
without  either  publication  or  demand  made.  Ross  v.  The 
Lafayette  and  Indianapolis  R.  R.  Co.^  6  Ind.  297 ;  The  New 
Albany,  etc.^  R.  R.  Co.  v.  McCormick,  10  Ind.  499; 
Breedlovc  v.  The  Martinsville  and  Franklin  R,  R.  Co.j  12 
Ind.  114  ;  Heaston  v.  The  Cincinnati  and  Fort  Wayne  R.  B. 
Co.,  16  Ind.  275  ;  Haun  v.  The  MxdbeiTy  and  Jefferson 
Gravel  Road  Co.,  33  Ind.  103;  Fstell  v.  The  Kniyhts- 
town  and  Middletown  Turnpike  Co.,  41  In^.  174 ;  Miller 
V.  The  Wild  Cat  Gravel  Road  Co.,  52  Ind.  51. 
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2.  Overruling  the  demurrer  to  the  second  paragraph  of 
answer,  which  may  be  stated,  substantially,  as  follows : 

After  admitting  the  subscription  for  stock,  as  alleged  in 
the  complaint,  the  defendants  averred  : 

That  the  sole  consideration  for  the  subscription  was, 
that  said  road  should  be  constructed  on  the  line  described 
in  the  articles  of  association ;  that,  on  said  line  and  by 
said  route,  all  of  the  points  to  be  touched  were  what  are 
known  as  Scott's  mill  and  the  mill-race  connected  with 
said  mill,  by  which  route  said  road  would  have  passed 
contiguously  certain  lands  owned  by  the  defendants,  and 
would  have  greatly  benefited  the  defendants,  by  enhancing 
the  value  thereof;  but  that,  subsequent  to  signing  the 
articles  of  association,  and  subsequent  to  the  subscription 
by  the  defendants  of  the  stock,  said  company,  over  the 
protest  of  the  defendants,  changed  the  line  and  route  of 
said  road  from  the  line  and  route  described  m  said  articles 
of  association,  and  constructed  said  road  so  as  to  pass  a 
quarter  of  a  mile  north  of  said  mill-race  and  through  the 
lands  of  said  defendants,  and  thereby  said  road  became  and 
is  an  injury  and  damage  to  said  defendants,  instead  of  a 
benefit.   Wherefore,  etc. 

In  considering  the  sufticiency  of  this  paragraph  of  an- 
swer, the  question  as  to  whether,  and  how  far,  a  company 
may  subsequently  change  its  line  of  road  from  that  de- 
scribed in  the  articles  of  association,  becomes  material.  By 
section  1  of  the  act  of  May  12th,  1852, 1  R.  S.  1876,  p.  650, 
the  articles  of  association  must  state  "the  line  of  the  route, 
and  the  place  to  and  from  which  it  is  proposed  to 
construct  the  road."  *  *  *  Section  4  enacts,  that 
'*  The  directors  of  said  company  shall  proceed  to  locate 
and  lay  out  said  road."  *  *  *  This  would  seem  to 
contemplate  a  discretion  in  the  directors  in  selecting  the 
line  and  route  between  the  Urmim  of  the  road.  At  least,  it 
IS  clear  that  it  is  not  necessary  to  fix  the  exact  line  an4 
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route  between  the  termini  named  in  the  articles  of  associa- 
tion, or  the  act  would  not  have  provided  afterwards,  that  the 
directors  should  ** proceed  to  locate  and  layout  said  road;" 
for,  if   it    was     necessary    to    fix    the    exact    line    and 
route  in  the  articles  of  association,  the  road  would  already 
have  been  laid  out  and  located.    By  section  15  of  the  same 
act,  it  is  provided  that  "  The  company  may  change  the  line 
of  its  road  whenever  it  may  deem  it  of  public  importance 
and  for  the  improvement  of  the  road,  but  shall  not  avoid 
the  points  mentioned  in  their  articles  of  association."    By 
the  third  clause  of  section  1  of  the  act  of  June  9th,  1852, 
1  R.  S.  1876,  p.  664,  which  is  a  later  act,  it  is  provided 
that,  "Where  a  certain  line  or  route  is  designated  in  the 
charter,  the  same  may  be  varied  from,  to  avoid  hills  or 
other  obstacles  and  to  obtain  the  best  route :     Provided^ 
That  nothing  herein  contained  shall  be  so  construed  as  to 
authorize  the  change  of  the  terminus  of  the  road  or  their 
general  direction."    It  is  observable  that  in  this,  the  later 
expression  of  the  legislative  will,  the  corporation  is  not  re- 
quired to  adhere  to  the  points  of  the  road  described  in  its 
articles  of  association,  and  is  restricted  only  to  the  termini 
of  the  road  and  its  general  direction.    We  think  the  fair 
construction  of  these  several  enactments,  when  taken  to- 
gether, authorizes  the  corporation  to  change  the  line  and 
route  of  its  road,  to  aVoid  obstacles  and  obtain  the  best 
route,  at  its  discretion,  except  as  to  the  general  direction 
and  the  te7*mini  of  the  road,  which  may  not  be  abandoned. 
If  this  view  be  correct,  it  is  plain  that  the  facta  suted  in 
the  second  paragraph  of  the  answer  do  not  constitute  a 
defence  to  th«   cause  of  action  stated  in  the  complaint. 
The    Western    Plank   Road    Co.  v.    Stockton,   7  Ind.  500; 
Sieinmetz  v.   The  Versailles  and  Osgood  Turnpike  Co.,  57 
Ind.  457. 

8.     At    the    trial,  the    court  instructed  the  jury  as 
follows : 
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"  Gentlemen  ot  the  jury :  Under  the  evidence  before 
you,  you  should  find  for  the  plaintiff  for  the  amount  of 
the  subscription,  less  any  payments  which  may  be  proven, 
because,  in  my  opinion,  the  variations  proven  are  immate- 
rial, and  can  not  affect  the  right  of  plaintiff  to  recover." 

This  was  the  only  instruction  given  to  the  jury. 

This  instruction,  if  given  as  applicable  to  the  eviden^ce 
from -which  the  jury  were  inquired  to  find  the  facts  proved 
in  the  case,  would  have  been  wrong ;  but  if  given  as  ap- 
plicable to  facts  stated  in  written  instruments,  or  as  to  the 
legal  effect  of  facts  not  in  dispute,  it  would  not  be  erro- 
neous. It  is  within  the  power,  and  is  the  duty,  of  the 
court  to  construe  written  instruments  and  instruct  the 
jury  as  to  their  legal  effect,  and  to  judge  whether  there  is 
any  evidence  before  the  jury  tending  to  prove  •a  fact  in 
the  case;  and,  when  there  is  no  evidence  before  a  jury 
tending  to  prove  such  fact,  it  is  the  right  of  the  court  to 
80  instruct  the  jury.  But,  when  there  is  evidence  before 
the  jury  tending  to  prove  a  fact  in  the  case,  the  court  has 
no  right  to  instruct  them  what  it  proves,  or  does  not  prove, 
nor  as  to  its  weight.  The  evidence  in  this  case  is  in 
the  record.  We  have  examined  it  carefully,  and  are  unable 
to  find  any  that  tends  to  prove  a  defence  to  the  subscription 
of  stock  sued  for  in  the  complaint.  The  evidence  which 
made  the  appellants  liable  on  their  subscription  was  con- 
tained in  written  instruments,  and  was  all  before  the  jury; 
and,  there  being  no  evidence  tending  to  prove  a  defence, 
the  court  did  not  err  in  giving  the  instruction  complained 
of.  Hynds  v.  Bays,  25  Ind.  31  ;  Steinmetz  v.  Wingatc,  42 
Ind.  574 ;  Dodge  v.  Gaylord,  53  Ind.  365 ;  Moss  v.  The 
Witness  Printing  Co.,  64  Ind.  125. 

4.  It  sufficiently  appears  already,  that,  in  our  opinion, 
the  evidence  sustains  the  verdict.  This  question,  therefore, 
need  not  be  any  farther  examined. 
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The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  five  per  cent,  damages. 

Opinion  filed  at  November  Term,  1878. 

Petition  for  a  rehearing  overruled  at  May  Term,  1879. 


Dye  et  al.  v.  Davis. 

Partition. — Complaint  by  Widower  of  Ancestor's  Intestate  Daughier.-^k 
complaint  for  partition  alleged,  that  a  certain  intestate  bad  died  seized  in 
A'e-tiimple  of  certain  described  real  estate  ;  that  he  left  surviving  bimbii 
widow  and  four  children  named,  one  of  the  latter  being  then  the  wife  of 
the  plaintiff ;  and  that  subsequently  the  plaintiff's  wife  had  died  intestate, 
without  isAie  and  without  havmg  parted  with  any  of  her  interest  in  such 
real  estate,  and  leaving  the  plaintiff  as  her  widower. 

He^</,  on  demurrer,  that,  for  want  of  an  averment  either  that  the  plainlifT's 
deceased  wife's  mother  did  not  survive  her,  or  that  the  value  of  all  her 
property,  real  and  personal,  at  the  time  of  her  death,  did  not  exceed  one 
thousand  dollars,  the  complaint  shows  his  interest  to  be  but  tbree-fourthi 
of  the  real  estate  inherited  by  her. 

Same. — Abandonment  of  Wife. —  Witness. — Conversniion  vfHh  ITt/e— The 
widow  and  other  children  of  such  ancestor  having  answered  alleging  that 
the  plaintiff  had  forfeited  his  interest  in  his  wife's  estate,  under  section  34 
of  the  statute  of  descents,  1  R.  8.  1876,  p.  414,  by  abandoning  her,  etc.,  he 
was  not  competent  to  testify,  as  a  witness  in  his  own  behalf,  to  a  conversa- 
tion had  between  himself  and  his  deceased  wife,  in  her  lifetime,  tending 
to  show  that  ho  had  not  abandoned  her. 

Practice. — Moiwn  for  Ntio  Tibial,  Admission  of  Improper  Endetice.t-k 
motion  for  a  new  trial,  on  the  ground  of  the  admission  of  incompetent  evi- 
dence, should  clearly  designate  the  evidence  complained  of. 

From  the  Hancock  Circuit  Court. 

•7.  A.  Neto,  I.  P.  Poulsoj},  A.  Blair ^  E.  P.  Ferris  and  F. 
W,  Spencer^  for  appellants. 
W.  JR.  Houghy  for  appellee. 

HowK,  C.  J. — This  wa«  a  suit  by  the  appellee,  against 

the  appellants,  to  obtain  the  partition  of  certain  real  estate. 

In  his  complaint,  the  appellee  alleged^  in  substance,  that, 
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on  the  23d  day  of  September,  1873,  one  William  H.  Dye 
died  intestate,  and  was,  at  and  before  his  death,  the  owner, 
and  seized  in  fee-simple,  of  certain  lands  and  town  lots, 
particularly  described,  in  Hancock  county,  Indiana ;  that 
the  said  William  H.  Dye,  at  his  death,  left  surviving  him 
the  appellant  Lusetta  Dye,  as  his  widow,  and  William  H. 
Dye,  Jr.,  Mary  Davis,  then  the  wife  of  the  appellee,  Jane 
Dve  and  Frank  Dye,  as  his  only  children  and  heirs  at  law ; 
that  afterward,  on  the  10th  day  of  July,  1876,  the  said 
Mary  Davis,  the  wife  of  the  appellee,  died  at  said  county 
intestate,  without  issue  and  without  having  parted  with 
any  of  her  interest  in  said  real  estate  inherited  by  her  as 
one  of  the  children  and  heirs  of  said  William  H.  Dye,  de- 
ceased, and  leaving  the  appellee  as  her  surviving  husband ; 
that  the  appellant  Lusetta  Dye  was  entitled  to  the  undi- 
vided one-third  part  of  all  said  real  estate,  according  to  its 
value,  and  that  the  appellants,  William  H.  Dye,  Jr.,  Jane 
Dye  and  Frank  Dye,  and  the  appellee,  w^ere  each  entitled 
to  an  undivided  one-fourth  part  of  the  undivided  two- 
thirds  part  of  said  real  estate,  according  to  its  value,  each 
and  all  in  fee-simple.  Wherefore  the  appellee  demanded 
judgment  for  partition,  etc. 

After  process  was  personally  served  on  each  of  th6  ap- 
pellants, upon  a  suggestion  that  the  said  Jane  and  Frank 
Dye  were  infants,  under  the  age  of  twenty-one  years,  the 
court  appointed  James  A.  New,  Esq.,  their  guardian  ad 
litem.  The  appellants  then  demurred  to  the  appellee's 
complaint,  for  the  want  of  sufficient  facts  therein  to  con- 
stitute a  cause  of  action,  which  demurrer  was  overruled, 
and  they  excepted  to  this  decision. 

The  appellants  answered  in  four  paragraphs,  the  first  of 
which  was  a  general  denial,  and  to  the  second,  third  and 
fourth  paragraphs  of  said  answer,  the  appellee  replied  by 

a  general  denial. 

The  issues  joined  were  submitted  to  a  jury,  and  during 
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the  progress  of  the  trial,  '*  by  agreement  of  the  parties  and 
said  guardian  ad  litem,  now  here  made  in  open  court,  this 
cause  is  now  here  withdrawn  from  the  jury,  except  as  to 
the  issues  joined  herein  by  the  second  paragraph  of  the 
answer  "to  appellee's  complaint  and  the  appellee's  reply 
thereto  ;  '^  and  that,  upon  the  issue  so  formed  as  aforesaid, 
the  jury  shall  only  be  required  to  make  a  special  finding, 
in  answer  to  the  following  interrogatory,  to  wit :  Did  the 
plaintiff,  William  II.  Davis,  abandon  his  wife  without  just 
cause,  and  fail  to  make  suitable  provision  for  her  ?  And 
that  upon  the  evidence  and  said  interrogatory,  and  the 
answer  of  the  jury  thereto,  this  cause  shall  be  and  is  now 
here  submitted  to  the  court  for  finding,  judgment  and  de- 
cree." 

The  jury  afterward  returned  into  court  their  answer  to 
said  interrogatory,  signed  by  their  foreman,  as  follows: 

«  He  did  not." 

Upon  this  special  finding  of  the  jury,  and  the  evidence 
given  in  the  cause,  the  court  found  for  the  appellee,  that 
he  was  the  owner  .in  fee-simple,  of  an  undivided  one- 
eighth  part  of  said  real  estate,  and  finding  also  the  shares 
of  the  appellants,  respectively,  in  said  real  estate,  and  that 
partition  ought  to  be  made  between  the  parties,  according 
to  their  shares  in  said  real  estate,  as  found  by  the  court 
Judgment  of  partition  was  rendered  by  the  court,  in  accord- 
ance with  its  finding,  and  an  interlocutory  order  was 
made,  appointing  commissioners  to  make  such  partition, 
and  to  report  their  proceedings  to  the  court. 

The  appellants  moved  the  court  for  a  new  trial,  which 
motion  was  overruled,  and  to  this  decision  they  excepted. 
At  the  next  term  of.  the  court  the  commissioners  made 
their  report  of  partition,  which  was  approved  and  con- 
firmed, and  final  judgment  rendered,  thereon,  to  all  of 
which  the  appellants  at  the  time  excepted. 

In  this  court,  the  appellants  have  assigned,  as  errors,  the 
following  decisions  of  the  court  below : 
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1.  In  overruling  their  demurrer  to  appellee's  complaint ; 

2.  In  overruling  their  motion  for  a  new  trial ; 
8.     In  awarding  judgment  of  partition;  and, 

4.  In  confirming  the  report  of  the  commissioners  in 
partition. 

It  is  claimed  by  the  appellants'  counsel,  in  their  argu- 
ment of  this  cause  in  this  court,  that  the  appellees'  com- 
plaint did  not  state  facts  sufficient  to  show,  either  that  he 
was  the  sole  heir  of  his  deceased  wife,  Marj' Davis,  or  that  he 
was  otherwise  entitled,  under  the  law  of  descents,  to  the 
entire  share  of  his  deceased  wife  in  the  real  estate  described 
in  the  complaint.  Because  the  appellee  did  not  allege 
these  facts,  it  is  insisted  by  counsel,  that  the  appellant's  de- 
murrer to  his  complaint  ought  to  have  been  sustained. 
The  appellee  alleged,  that  his  wife,  Mary  Davis,  inherited 
from  her  deceased  father  an  undivided  one-sixth  part  of 
the  real  estate  in  controversy,  and  ^that  afterward,  at  her 
death,  as  her  surviving  husband,  he  became  entitled  by 
descent  to  her  entire  share  of  said  real  estate.  For  the 
purpose  of  showing,  that,  as  surviving  husband,  he  was 
entitled  to  the  full  share  of  his  deceased  wife,  Mary  Da- 
vis, in  said  real  estate,  the  appellee  should  have  alleged  in 
his  complaint,  in  addition  to  the  facts  therein  stated,  either 
that  his  deceased  wife,  at  her  death,  left  no  mother  living, 
or  that  the  whole  amount  of  property,  real  and  personal, 
of  which  his  deceased  wife  was  seized  and  possessed  at 
her  death,  did  not  exceed  one  thousand  dollars.  1  R.  S. 
1876,  pp.  412,  41S,  sees.  25,  26. 

It  was  alleged  in  the  cpmplaint,  that  the  father  of  Mary 
Davis,  deceased,  William  H.  Dye,  Sr.,  left,  at  his  death, 
the  appellant  Lusetta  Dye,  as  his  widow ;  but  it  does  not 
follow,  as  a  necessary  inference  from  the  fact  thus  ^alleged, 
that  said  Lusetta  Dye  was  the  mother  of  said  Mary  Davis, 
deceased.  There  was  no  allegation  in  the  complaint,  as  to 
whether  the  said  Mary  Davis  did,  or  did  not,  leave  her 
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mother  surviving  her,  and  none  whatever  as  to  whether 
the  whole  amount  of  her  property,  real  and  personal,  did 
or  did  not  exceed  one  thousand  dollars.  It  is  clear,  there- 
fore, that  the  facts  stated  in  the  complaint  were  not  suffi- 
cient to  show  conclusively,  that  the  appellee,  as  the  surviv- 
ing husband  of  Mary  Davis,  deceased,  was  entitled,  by  de- 
scent, to  her  full  share  of  said  real  estate.  But,  while  this 
is  so,  it  is  equally  clear,  we  think,  that  the  facts  stated 
were  amply  sufficient  to  show,  that,  as  such  surviving  hus- 
band, the  appellee  was  entitled,  under  said  section  25  of 
"  An  act  regulating  descents  and  the  apportionment  of 
estates,''  approved  May  14th,  1852,  supra^  to  at  least  three- 
fourths  of  the  share  of  his  deceased  wife,  Mary  Davis,  in 
said  real  estate.  To  this  extent,  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of  the 
appellee,  and  the  demurrer  thereto  was  correctly  over- 
ruled. 

The  second  alleged  error,  complained  of  by  the  appel- 
lants, was  the  decision  of  the  court  in  overruling  his  mo- 
tion for  a  new  trial.  In  this  motion,  many  causes  for  such 
new  trial,  consisting  chiefly  of  alleged  errors  of  law  oc- 
curring at  the  trial  and  excepted  to,  were  assigned  by  the 
appellants.  Before  considering  any  of  these  alleged  errore 
of  law,  we  may  properly  state,  more  fully  than  we  have 
hitherto  done,  the  principal  issue  for  trial,  in  this  cause. 
This  issue  was  joined,  as  we  have  seen,  on  the  second  para- 
graph of  the  appellants'  answer,  by  the  appellee'R  reply  in 
denial  thereof.  In  this  second  paragraph  of  answer,  the 
appellants  alleged,  in  substance,  that  they  admitted  that 
said  Mary  Davis,  the  deceased  wife  of  the  appellee,  was  a 
child  and  heir  at  law  of  William  H.  Dye,  deceased,  and 
that  she  died  at  Hancock  county,  Indiana,  intestate  and 
without  issue  or  their  descendants  alive,  and  that  said  ap- 
pellee was  the'  surviving  husband  of  said  Mary  Davis,  de- 
ceased ;  but  they  averred,  that  heretofore,  to  wit,  on  the 
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3d  day  of  January,  1876,  the  appellee,  the  husband  of  said 
Mary  Davis,  deceased,  without  any  cause  or  provocation 
whatever,  abandoned  h.er,  his  said  wife,  leaving  her  in  a 
destitute  and  helpless  condition,  and  went  to  parts  un- 
known, and  remained  away  from  his  said  wife,  and  away 
from  thQ  family  of  said  decedent,  continually,  until  a  long 
time  after  her  death  and  burial,  which  occurred  as  afore- 
said, on  the  10th  day  of  July,  1876;  and  that  the  appellee 
did  not  make,  or  cause  to  be  made,  suitable  provision  for 
her,  his  said  wife,  before  the  time  he  abandoned  her  as 
aforesaid,  and  did  not  at  any  time,  or  in  any  manner,  make 
for  her,  or  aftbrd  to  her,  any  provision  for  her  maintenance, 
care  of  her  support,  after  said  3d  day  of  January,  1876, 
when  he  so  abandoned  her. 

It  is  evident,  that  this  paragraph  of  answer  was  prepared 
to  make  the  case  provided  for  in  section  34  of  the  act  reg- 
ulating descents,  etc.,  which  section  reads,  as  follows: 

"  Sec.  34.  If  a  husband  shall  abandon  his  wife  without 
just  cause,  failing  to  make  suitable  provision  for  her,  or  for 
his  children,  if  any,  by  her,  he  shall  take  no  part  of  her 
estate."     1  R.  S.  1876,p.  414. 

We  come  now  to  the  consideration  of  the  alleged  errors 
of  law,  occurring  at  the  trial  and  excepted  to,  and  com- 
plained of  in  argument,  by  the  appellants'  attorneys  in  this 
court.  The  sixth  cause  for  a  new  trial,  assigned  by  the 
appellants  in  their  motion  therefor,  was  as  follows : 

**  6th.  Because  the  court  erred  in  permitting  plain tiif, 
whilst  testifying  as  a  witness  in  said  cause,  over  defendants' 
objections,  to  give  in  evidence  acertain  conversation  between 
him,  plaintiff,  and  his  said  wife,  at  the  house  of  Lusetta 
Dye." 

The  appellee's  counsel  has  objected,  in  this  court,  to  this 
sixth  cause  for  a  new  trial,  upon  the  ground  that  it  did  not 
"  point  out  and  specify  the  evidence,  admitted  over  appel- 
lants' objections,  with  sufficient  particularity,  to  enable  the 
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court  below  to  have  readily  understood  what  the  evidence 
referred  to  was."  It  is  a  rule  of  practice,  firmly  estab- 
lished by  many  decisions  of  this  court,  that  where  a  party 
relies  upon  the  admission  of  incompetent  evidence,  as  a 
cause  for  a  new  trial,  he  must  point  out  and  specify,  in  his 
motion  therefor,  the  incompetent  evidence  referred  to,  with 
such  reasonable  certainty  and  particularity  as  that  the 
court,  to  which  the  motion  is  addressed,  will  readily  know 
and  understand  what  evidence  is  referred  to.  Buskirk 
Practice,  pp.  244  to  246,  and  cases  there  cited.  We  do  not 
think,  however,  that  the  objection  of  counsel  is  well  taken 
to  this  sixth  cause  for  a  new  trial ;  for  it  seems  to  us  that 
it  does  not  violate,  nor  even  collide  with,  the  rule  of  prac- 
tice above  stated.  It  designated  and  pointed  out  the  par- 
ticular evidence,  complained  of  by  the  appellants  as  incom- 
petent, by  specifying  the  appellee  as  the  witness,  the  evi- 
dence complained  of  as  an  alleged  conversation  between 
the  witness  and  his  wife,  and  the  place  where  such  conver- 
sation occurred  as  the  house  of  Lusetta  Dye.  We  are  of 
the  opinion,  that  the  appellants  specified  and  pointed  out, 
in  their  sixth  cause  for  a  new  trial,  the  evidence  of  the  ap- 
pellee, admitted  over  their  objections,  with  such  reasonable 
clearness  and  certainty  as  that  the  court  might  readily 
know  and  understand  what  evidence  was  referred  to. 

It  appears  from  the  record,  that  while  the  appellee  was 
on  the  stand,  as  a  witness  in  his  own  behalf,  on  the  trial  of 
the  cause,  he  was  asked  to  state  the  conversation  between 
him  and  his  wife,  at  the  house  of  Mrs.  Lusetta  Dye,  to 
which  the  appellants  "  objected,  on  the  ground  that  the 
conversation  sought  to  be  admitted  in  evidence  was  a 
conversation  between  husband  and  wife,  and  that  husband 
and  wife  can  not  disclose  any  communication  from  one  to 
the  other,  made  during  the  existence  of  the  marital  rela- 
tion." This  objection  was  overruled  by  the  court,  and  to 
this  ruling  the  appellants  excepted ;  and  the  appellee  was 
permitted  to  testify  as  follows : 
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"  I  went  into  the  room;  Mrs.  Dye  went  out  of  the  room  ; 
and  then  ray  wife  said  to  me :  *  Henry,  my  folks  don't  want 
you  to  come  here.  I  don't  know  what  is  the  matter  with 
them  ;  they  seem  mad  at  you ;  you  had  better  go  away  some- 
where, and  get  work  either  at  Indianapolis  or  Greenfield, 
where  you  can  be' near  about,  if  any  thing  should  happen 
that  I  should  need  you.'  I  told  her  I  would  go  to  my  sis- 
ter's, and  she  agreed  to  it ;  said  she  :  *  When  I  get  better, 
I'll  come  to  you. '  " 

It  will  be  readily  seen,  that  the  evidence  thus  admitted 
over  the  appellants'  objections  was  material  to  the  issues 
then  on  trial,  as  its  tendency  was  to  show  that  the  appellee 
had  not  abandoned  his  deceased  wife,  Mary  Davis,  but,  on 
the  contrary,  he  had  left  her  temporarily,  with  her  con- 
sent. , 

In  section  2  of  "An  act  defining  who  shall  be  compe- 
tent witnesses  in  any  court  or  judicial  proceeding  in  this 
State,"  etc.,  approved  March  11th,  1867,  it  is  provided,  m- 
ter  alia,  that,  "  husband  and  wife,  *  *  *  as  to  com- 
munications made  to  each  during  marriage,  *  *  * 
shall  not  in  any  case  be  competent  witnesses,  unless  with 
the  consent  of  party  making  such  confidential  commu- 
nication." 2  R.  S.  1876,  p.  133.  It  needs  no  argument, 
we  think,  to  show,  that,  under  this  statutory  provision,  the 
court  erred  in  overruling  the  appellants'  objections  to  the 
appellee's  evidence  in  regard  to  the  conversation  between 
him  and  his  deceased  wife,  Mary  Davis.  The  evidence  ob- 
jected to  by  the  appellants,  and  admitted  by  the  court  over 
their  objections,  was  a  communication  made  to  the  appellee 
by  and  from  his  deceased  wife,  Mary  Davis,  during  the 
existence  of  the  marriage  relation  between  them,  and  as 
such  it  came  fairly  within  the  letter  and  meaning  of  the  stat- 
ute. The  evidence  of  the  appellee  was  incompetent,  and 
the  court  erred,  we  think,  in  its  admission. 

The  appellants  also  assigned  as  causes  for  a  new  trial,  in 
Vol.  LXV.— 31 
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their  motion  therefor,  other  alleged  errors  of  }aw  occur- 
ring at  the  trial,  and  excepted  to,  in  the  admission  of  other 
evidence  by  the  court  over  their  objections,  ancf  in  giving 
and  refusing  to  give  certain  instructions.  The  record 
of  the  cause  is  defective,  in  this,  that  it  does  not  contain 
all  the  evidence  given  on  the  trial ;  nor  does  it  show  on  its 
face  that  it  contains  all  the  instructions  of  the  court  to 
the  jury.  For  these  reasons,  we  find  it  difficult  to  deter- 
mine the  other  questions  presented  .and  discussed  by  the 
appellants'  counsel,  in  their  brief  of  this  cause.  Those 
questions,  if  they  arise  again,  will  probably  be  presented 
on  a  new  trial  of  the  case  more  fully  and  fairly  than  thej 
have  been  presented  in  the  record  now  before  us.  Our 
conclusion  is,  that  the  court  erred  in  overruling  the  appel- 
lants' motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
motion  for  a  new  trial,  and  for  further  proceedings  in  ac* 
cordance  with  this  opinion. 

Opinion  filed  at  November  Term,  1878. 

Petition  for  a  rehearing  overruled  at  May  Term,  1879. 
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66    4821 
154   815|      CovKNANT.—  Warranty. — Complaint  against  Remote  Orantor. — PossessiotL^ 

Covenant  Running  with  Land. — Eviction. — In  an  action  against  a  remote 

grantor,  for  a  breach  of  the  covenants  contained  in  a  deed  of  conveyance, 

in  the  statutory  form,  of  certain  real  estate,  the  complaint  alleged,  that, 

for  a  certain  money  consideration,  by  a  deed  made  part  of  the  complaint  by 

copy,  the  defendant  had  attempted  to  convey  to  one  who,  in  like  manner, 

had  attempted  to  convey  to  the  plaintiff ;  that  the  defendant,  when  he 

executed  such  deed,  had  no  title  ;  that,  while  the  plaintiff  was  in  possession 

under  the  deed  from  his  immediate  grantor,  the  holder  of  the  paramount 

title  had  instituted  an  action  in  the  proper  court,  against  this  plaintiff  and 

his  immediate  grantor  and  this  defendant,  resulting  in  a  judgment  of  evic- 
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lion,  against  all  such  defendaDts  ;  and  that  this  plaintiff  had  thereupon, 
to  avoid  dispossession  by  legal  process,  surrendered  to  the  paramount  title 
by  becoming  the  tenant  of  the  holder  thereof,  and  had  since  surrendered 
possession  to  him. 

Held,  on  demurrer,  that,  under  section  12,  IKS.  1876,  p.  864,  such  deed  con- 
tained  a  covenant  of  general  warranty,  running  with  the  land,  and,  there- 
fore, that  the  complaint  was  sufScient  without  an  averment  that  the  de- 
fendant was  in  possession  when  he  executed  the  deed  in  ^estion. 

Held,  also,  that  a  surrender  of  possession  to  the  paramount  holder's  attorney 
in  such  action  was  a  legal  eviction. 

Same. — Defence,— Fbrmer  Recovery^  against  Immediate  OraHtor, — An  answer 
in  such  action,  alleging  a  former  recovery  by  the  plaintiff  in  an  action 
against  his  immediate  grantor,  is  insufficient. 

Same. — Remedy. — Joint  or  Several  Actions, — The  grantee,  in  such  case,  may 
maintain  an  action  against  each  grantor  separately,  on  bis  own  covenants, 
or  against  both  jointly. 

^AMi^.Satisfaciion  of  Judgmeni.—  If  separate  judgments  be  recovered,  a 
satisfaction  of  one  would  operate,  fro  tanto,  as  a  satisfaction  of  the  other. 

Same. — Measure  of  Damages. — Consideration  Expressed  in  Deed. — Title-Bond, 
— It  appearing  by  the  evidence  that  the  defendant  had  sold  the  land  to  a 
third  person,  by  a  title-bond,  for  a  certain  sum,  that  the  latter  had  sold  the 
land,  and  assigned  his  bond,  to  the  defendant's  grantee,  at  an  advance,  and 
that,  in  the  defendant's  deed,  the  consideration  expressed  was  the  sum  so 
paid  by  his  grantee,  the  plaintiff  was  entitled  to  recover  for  the  latter  sum, 
with  interest  fVom  the  date  of  the  deed. 

From  the  Montgomery  Circuit  Court. 

G,  D.  Hurley  and  B.  Oranej  for  appellant, 
J.  McCabe,  for  appellee. 

WoRDEN,  C.  J. — Action  by  the  appellee,  against  the  ap- 
pellant, upon  the  covenants  of  a  deed. 

Judgment  for  the  plaintifi*. 

It  appears  by  the  complaint,  that  the  appellant  and  his 
wife,  for  the  consideration  of  five  hundred  and  seventy- 
five  dollars,  conveyed  and  warranted,  in  the  statutory 
form,  cei'tain  real  estate  in  the  county  of  Montgomery,  to 
William  Holland.  A  copy  of  the  deed  is  made  a  part  of 
the  complaint.  Holland  and  his  wife,  in  like  manner, 
conveyed  the  property  to  the  plaintiff,  the  appellee  herein 

The  action  was  thus  brought  by  the  plaintiff,  against 
his  remote  grantor,  David  P.  McClure. 
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The  breach  of  covenant  is  alleged  in  the  complaint  as 
follows : 

^'And  the  plaintiff  took  possession  of  said  real  estate 
pursuant  to  said  purchase.  He  further  avers,  that,  at  the 
time  of  the  execution  of  said  first  mentioned  deed,  David 
F.  McClure  was  not  the  owner  of  said  real  estate,  but  the 
paramount  title  in  and  to  said  real  estate  was  then  in  one 
Louisa  J.  Bunch,  since  intermarried  with  Thomas  Taylor; 
that  the  said  David  F.  McClure  has  not  kept  and  per- 
formed his  said  covenants  in  said  deed  contained,  but,  on 
the  contrary  thereof,  has  broken  the  same  in  this,  to  wit, 
that,  since,  Louisa  J.  Taylor  brought  action  of  eject- 
ment against  the  plaintiff,  the  defendant,  David  F.  Mc- 
Clure, and  wife,  and  William  Holland  and  wife,  in  this 

court,  on  the day  of ,  1866,  in  which  she  success- 

iiilly  asserted  her  paramount  title,  as  against  the  title  at- 
tempted to  be  conveyed  by  said  deed  first  mentioned ;  and, 

on  the day  of ,  1868,  she  recovered  a  judgment 

of  eviction,  against  all  the  defendants  in  said  action ;  and 
thereupon,  to  prevent  expulsion  by  force  of  legal  process, 
he  surrendered  to  the  paramount  title  and  became  the  ten- 
ant of  said  Louisa,  and  since  surrendered  the  possession 
of  the  premises  to  the  holder  of  *said  paramount  title,  and 
thus  the  plaintiff  has  been  evicted  from  the  said  premises, 
so  that  he  has  wholly  lost  them,"  etc. 

A  demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
was  overruled,  and  the  ruling  is  assigned  for  error. 

The  point  made  on  the  complaint  is  this  :  That,  as  the 
complaint  does  not  show  that  the  defendant  had  posses- 
sion of  the  premises  at  the  time  of  his  deed  to  Holland, 
and  does  not  show  that  he  put  Holland  in  possession,  in 
pursuance  of  his  purchase,  the  covenants  in  the  deed  were 
mere  personal  covenants  not  running  with  the  land,  and  were 
broken  as  soon  as  executed ;  and,  therefore,  that  the  plain- 
tiff could  not  sue  upon  them. 
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For  the  purposes  of  tliis  case,  it  may  be  conceded,  that  the 
covenant  of  seizin,  when  the  grantor  is  not  in  possession  and 
does  not  put  his  grantee  in  possession  of  the  premises,  if  bro- 
ken, is  broken  at  once,  upon  the  execution  of  the  deed,  and 
does  not  run  with  the  land ;  and,  hence,  that  a  remote 
grantee  can  not  sue  upon  it.  See  Bethell  v.  Bethell,  54  Ind. 
428;    Craig  v.  Donovan^  63  Ind.  513. 

But  the  deed  in  question  embraces  other  covenants  than 
that  of  seizin.  A  deed,  substantially  in  the  statutory 
form,  like  that  in  question,  by  which  a  party  "  conveys 
and  warrants"  to  another  the  real  estate,  "  shall  be  deem- 
ed and  held  to  be  a  conveyance  in  fee-simple  to  the 
grantee,  his  heirs  and  assigns,  with  covenant  from  the 
grantor  for  himself  and  his  heirs  and  personal  representa- 
tives, that  he  is  lawfully  seized  of  the  premises,  has  good 
right  to  convey  the  same,  and  guarantees  the  quiet  posses- 
sion thereof;  that  the  same  are  free  from  all  encum- 
brances, and  that  he  will  warrant  and  defend  the  title  to 
the  same  against  all  lawful  claims."  1  R.  S.  1876,  p.  364, 
sec.  12. 

It  is  thus  seen  that  the  deed  in  question  contained, 
amongst  other  things,  a  covenant  of  general  warranty ; 
and  this  covenant,  beyond  all  doubt,  runs  -with  the  land. 

Says  Chancellor  Kent:  "The  covenant  of  warranty, 
and  the  covenant  for  quiet  enjoyment,  are  prospective, 
and  an  actual  ouster  or  eviction  is  necessary  to  constitute  a 
breach  of  them.  The}'  are,  therefore,  in  the  nature  of 
real  covenants,  and  they  run  with  the  land  conveyed,  and 
descend  to  heirs,  and  vest  in  assignees  of  the  purchaser." 
4  Kent  Com.,  12th  ed.,  top  p.  471 .  See,  also,  Blair  v. 
Allmy  55  Ind.  409. 

The  breach  assigned  in  the  complaint  was  a  breach  of 
the  covenant  of  warranty. 

The  objection  to  the  complaint  was  not  well  taken. 

The  defendant's  second  paragraph  of  answer  alleged,  in 
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substance,  that  in  May,  1874,  the  plaintiff  recovered,  iu 
the  Montgomery  Circuit  Court,  a  judgment  against  the 
said  William  Holland,  his  grantor,  for  two  thousand  dol- 
lars for  the  identical  cause  of  action  embraced  in  this 
suit,  which  judgment  is  in  full  force,  etc. 

A  demurrer,  for  want  of  sufficient  facts,  was  sustained 
to  this  paragraph  of  answer,  and  in  this  ruling  we  think 
no  error  was  committed. 

We  suppose  the  identity  of  the  two  causes  of  action 
should  be  regarded  as  being  confined  to  the  loss  by  the 
plaintiff  of  the  property. 

The  pleader  evidently  did  not  mean  to  allege  that  the 
plaintiff  had  recovered  a  judgment  against  Holland  for  the 
breach  of  the  covenants  entered  into  by  the  defendant, 
McClure.  We  construe  the  answer  as  alleging  a  recovery 
by  the  plaintiff,  against  Holland,  for  the  breach  of  Hol- 
land's covenants,  and  not  for  a  breach  of  McClure's. 

The  plaintiff  had  a  right  to  sue  Holland,  his  immediate 
grantor,  for  a  breach  of  his  covenants,  or  the  defendant, 
his  remote  grantor,  for  a  breach  of  his  covenants,  or  both 
of  them;  and  a  recovery  of  a  judgment  against  one,  with- 
out satisfaction,  would  not  bar  an  action  against  the  other. 
A  satisfaction  of  one  judgment  would  probably  operate, 
pro  tavtOy  as  a  satisfaction  of  the  other.  For  analogous  cases 
see  TTie  First  National  Bank  of  Indianapolis  v.  TTie  Indian- 
apolis  Piano  Manufacturing  Co.^  45  Ind.  5 ;  Morrison  V. 
Fishel,  64  Ind.  177. 

A  motion  for  a  new  trial  was  made  on  the  ground, 
among  other  things,  that  the  damages  were  excessive.  It 
is  claimed,  indeed,  that  nothing  but  nominal  damages 
could  be  recovered,  because  the  plaintiff  was  not  legally 
evicted. 

The  record  of  the  recovery  against  the  plaintiff  was 
given  in  evidence  ;  and  it  was  sufficiently  proved  that  the 
plaintiff  surrendered  the  possession  of  the  property  to  the 
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attorney  of  Mrs.  Taylor,  who  appeared  for  her  in  the 
action,  in  pursuance  of  the  judgment,  without  coercive 
process.  This  we  think  was  a  legal  eviction,  and  entitled 
the  plaintiif  to  full  damages.  Black  v.  Duncan,  60  Ind. 
522. 

The  measure  of  damages  adopted  was  the  purchase- 
money  as  expressed  in  the  deed,  and  the  interest  thereon 
from  the  date  of  the  deed  up  to  the  time  of  rendering 
judgment.  The  amount  of  the  purchase-money  expressed 
in  the  deed  will  be  regarded  as  the  true  amount,  in  the  ab- 
sence of  any  showing  to  the  contrary,  and  the  measure  of 
damages  adopted  was  the  correct  measure.  Sheets  v.  An- 
drews,  2  Blackf.  274 ;  Reese  v.  McQuilkin,  7  Ind.  450  ;  Phillips 
V.  Beicherty  17  Ind.  120  ;  Burton  v.  Reeds,  20  Ind.  87.  "  The 
uniform  rule  is,"  says  Chancellor  Kent,  "  to  allow  the  con- 
sideration money  with  interest  and  costs,  and  no  more." 
4  Kent  Com.  476. 

But  it  is  claimed,  in  the  brief  of  counsel  for  the  appel- 
lant, that  he  sold  the  lot  by  title-bond,  to  one  Vancouver, 
for  four  hundred  and  fifty  dollars,  and  that  Vancouver 
sold  it  to  Holland,  for  five  hundred  and  seventv-five  dol- 
lars,  and  the  appellant  made  his  deed  directly  to  Holland; 
hence  it  is  claimed  that  the  four  hundred  and  fifty  dollars 
should  be  made  the  basis  of  the  calculation.  It  seems  to 
us,  however,  that,  as  Holland  paid  five  hundred  and 
gcventy-five  dollars  for  the  property,  and  has  the  appel- 
lant's covenant  of  warranty,  he  would  be  entitled  to 
recover  that  sum,  with  the  interest  thereon,  and  the  plain- 
tiff stands  in  Holland's  shoes  in  this  respect. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  »  reheanng  overruled. 
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> 

Principal  and  Surety. — Extension  of  Time, — An  agreement  between  the 
holder  and  principal,  for  an  extension  of  the  time  of  payment  of  a  prom- 
issory note,  indefinitely,  on  payment  of  the  interest,  will  not  discharge  the 
surety. 

Samk. —  Verbal  Agreement  to  Sue. — A  violation  by  the  holder,  of  a  verbal 
agreement  with  the  surety  to  at  once  sue  the  principal,  will  not  discharge 
the  surety. 

Supreme  Court.  'Practice, — Appeal  without  Notice  to  Co-Party. — Assign* 
ment  of  Errors. — Dismisstd  of— A  judgment  having  been  rendered  against 
a  principal  and  surety  jointly,  the  latter,  without  giving  notice  to  the  for- 
mer, appealed  to  the  Supreme  Court  and  assigned  errors  in  the  names 
of  both,  whereupon  the  principal,  by  affidavit  denying  notice  of  the  appeal, 
moved  to  strike  from  the  record  his  name  and  pretended  assignment  of 
errors, 

Heldf  that  the  motion  should  be  sustained,  but  that  that  does  not  affect  the 
surety's  appeal. 

From  the  Shelby  Circuit  Court. 

A.  Major  and  S.  MajoVy  for  appellauts. 
JB.  F.  Love,  for  appellee. 

Perkins,  J. — Mary  Arnold  sued  the  makers  thereof  upon 
a  promissory  note,  in  terms  as  follows: 

"  $1,000.  July  29th,  1873. 

"  Twelve  months  after  date  we  promise  to  pay  to  the  order 
of  Mary  Arnold,  negotiable  and  payable  at  the  Firat  Na- 
tional Bank  of  Shelbyville,  Indiana,  one  thousand  dollars, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  from 
date,  and  with  attorney's  fees  if  suit  be  instituted  on  this 
note.  Value  received,  without  any  relief  from  valuation 
or  appraisement.  The  drawers  and  endorsers  sever- 
ally waive  presentment  for  payment,  and  notice  of  protest 
for  non-payment  of  this  note.  Bennett  Powell, 

'^William  Miller,  Security,*' 

Powell  answered.    He  is  not  a  party  to  this  appeal. 

Miller  answered  as  follows,  viz. :  That  he  signed  said 
note  as  surety  for  said  Powell ;  that  he  received  no  part  of 
the  consideration  therefor,  of  which  the  plaintiff  had  no- 
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tice ;  that,  after  said  note  became  due,  said  Miller  verbally 
requested  said  plaintiff,  then  the  holder  of  said  note,  to  sue 
upon  and  collect  said  note,  which  she  promised  to  do :  that 
said  Miller,  relying  on  said  promise,  omitted  to  give  said 
plaintiff  written  notice  to  sue,  and  rested  in  the  belief  that 
suit  had  been  instituted  ;  that  said  Powell  was  then  good 
and  able  to  pay  ;  that  said  plaintiff  did  not  institute  any 
suit  prior  to  the  present  suit,  but  fraudulently,  and  without 
the  knowledge  of  said  Miller,  agreed  to  give  said  Powell 
time  indefinitely  for  the  payment  of  the  principal  of  said 
note,  if  he,  said  Powell,  would  promptly  pay  the  interest 
thereon,  as  from  time  to  time  it  should  become  due,  which 
said  Pow^ell  promised  to  do  ;  that  said  plaintift'  did  forbear, 
etc.,  without  the  knowledge  of  said  Miller ;  that,  had  suit 
been  instituted  on  the  note  against  said  Powell,  the  money 
due  on  said  note  could  have  been  collected,  etc.  Where- 
fore said  Miller  says  he  is  discharged,  and  the  plaintiff 
estopped  to  sue  him  on  said  note.  The  answer  does  not 
allege  that  Miller  informed  Mrs.  Arnold  that  be  would  no 
longer  remain  as  surety  on  the  note. 

A  demurrer  was  sustained  to  this  answer,  and  exception 
entered.  Said  Miller  refused  to  answer  further,  and  judg- 
ment was  rendered  against  both  defendants.  No  exception 
was  taken  to  the  judgment,  and  no  motion  made  to  mod- 
ify it. 

A  transcript  of  the  record  of  the  cause  was  filed  in  this 
court  and  errors  assigned  in  the  name  of  both  the  defend- 
ants below,  as  follows : 

1.  The  court  erred  in  sustaining  the  demurrer  to  said 
Miller's  answer; 

2.  The  court  erred  in  rendering  judgment  for  said  Mary 
Arnold,  against  said  Miller ; 

3.  The  court  erred  in  rendering  judgment  against  said 
Powell. 

On  the  12th  of  August,  1878,  Powell  filed  in  the  oflS^ce 
of  the  clerk  of  the  Supreme  Court  the  following  affidavit : 
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"  Comes  now  said  Benuett  Powell,  and  shows  to  the 
court  that  he  is  the  identical  Bennett  Powell  who  is  joined 
as  an  appellant  in  this  cause ;  that  such  joinder  and  use  of 
his  name  as  an  appellant  are  without  his  authority  or  eon- 
sent  ;  that  he  hereby  refuses  to  join  as  one  of  the  appel- 
lants in  this  cause ;  that  he  had  no  notice  or  knowledge  of 
such  joinder  until  his  attention  was  called  to  the  record 
this  day,  nor  had  he  any  knowledge,  until  this  day,  that 
said  cause  had  been  appealed  to  the  Supreme  Court  of  the 
State  of  Indiana.  He  also  shows  that  Major  and  Major 
are  not  his  attorneys,  and  w^ere  not,  in  the  court  below. 
Wherefore  he  moves  the  court  to  strike  his  name  and  his 
pretended  assignment  of  errors  from  the  record  as  an  appel- 
lant. Bennett  Powell." 

The  above  was  dulv  verified. 

Under  this  affidavit  the  name  of  Bennett  Powell  will  be 
regarded  as  struck  from  the  record.  See  2  R.  S.  1876,  p. 
239,  sec.  551,  note  a. 

This  does  not  affect  the  appeal  of  Miller. 

As  no  exception  was  taken  to  the  judgment  below,  it 
only  remains  to  consider  the  first  assignment  of  error,  viz., 
that  the  court  erred  in  sustaining  the  demurrer  to  the  an- 
swer of  Miller. 

The  court  did  not  err  in  sustaining  said  demurrer. 

The  following  propositions  are  settled  law  in  this  State, 
on  the  subject  of  principal  and  surety : 

1.  Mere  delay  in  proceeding  to  collect  the  debt,  where 
time  is  not  given  by  a  binding  agreement,  does  not  dis- 
charge the  surety.     Kirby  v.  Studebaker,  15  Ind.  45. 

2.  The  giving  of  time  to  the  principal,  for  the  pay- 
ment of  the  debt,  in  order  to  dischargee  the  surety,  must 
be  for  a  definite  time,  and  upon  a  valuable  consideration. 
Tracy  v.  Qaillen^  ante,  p.  249  ;  JIuff  v.  Cole,  45  Ind.  300 ; 
Abel  V.  Alexander,  45  Ind.  523 ;  Chrisman  v.  TuitUy  59  Ir.d. 
155 ;  Brooks  v.  Allen,  62  Ind.  401. 
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3.  A  verbal  request  by  the  surety,  to  the  holder  of  a 
note,  to  enforce  its  payment  by  suit  against  the  principal, 
is  unavailing  to  discharge  such  surety,  when  disregarded 
by  such  holder.  Carr  v.  Howard^  8  Blackf.  190 ;  Colerick 
V.  McCleas^  9  Ind.  245  ;  Gverturf  v.  Martin,  2  Ind.  507  ;  Hal- , 
stead  V.  Browriy  17  Ind.  202,  and  cases  cited ;  Chrisman 
V.  Tattle,  supra. 

4.  The  payee  of  a  note  may  release  a  surety  by  sur- 
rendering securities  placed  in  his  hands  by  the  principal. 
Holland  v.  Johnson,   51  Ind.  346. 

At  law  the  surety  could  not  take  any  steps  to  compel 
the  creditor  to  proceed  to  collect  or  secure  his  claim 
against  the  principal.  Halstead  v.  Brown,  17  Ind.  202; 
Pierce  v.  Goldsberry,  31  Ind.  52. 

Chapcery  first  gave  this  right,  by  sustaining  bills  in  that 
court  to  enforce  it,  provided  the  surety  would  indemnify 
the  creditor  against  loss,  should  the  suit  prove  fruitless. 
Brandt  Suretyship  &  Guaranty,  sec.  205. 

The  next  step  was  to  hold  that  the  surety  might  be 
discharged,  by  giving  notice  to  the  creditor  to  sue.  Brandt, 
supra,  sec.  206. 

But  "The  great  majority  of  cases  on  the  subject 
hold,  in  the  absence  of  any  statutory  provision,  that  if 
after  the  debt  is  due  the  surety  request  the  creditor  to 
sue  the  principal,  who  is  then  solvent,  and  the  creditor 
fails  to  do  BO,  and  the  principal  afterwards  becomes  insol- 
vent, the  .surety  is  not  thereby  discharged.  The  ground 
upon  which  these  decisions  rest  is,  that  the  principal  and 
surety  are  both  equally  bound  to  the  creditor,  w-ho  may 
have  taken  a  surety  in  order  that  he  might  not  have  to 
sue  the  principal.  If  the  surety  desires  a  suit  brought 
against  the  principal,  he  may  himself  pay  the  debt,  and 
immediately  sue  the  principal.  The  contrary  doctrine  ia 
an  innovation,  and  was  unknown  to  the  common  law.'' 
Brandt,  supra,  sec.  208. 
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In  this  State,  we  have  a  statute  providing  for  written 
notice.     2  R.  S.  1876,  p.  276. 

It  is  conceded  that  there  is  a  minority  of  cases  on  the 
subject,  which  hold  that  a  surety,  by  verbal  request,  may, 
compel  the  creditor  to  proceed  by  suit  against  the  principal. 
Brandt,  supra^  sec.  206.  But  that  writer  observes,  that  the 
notice,  whether  verbal  or  written, ''  should  be  so  clear  and 
distinct  that  the  meaning  of  the  surety  can  be  at  once 
apprehended  without  explanation  or  argument;"  that  "It 
hais  been  held  that  the  request  to  sue  must  be  accompa- 
nied by  an  explicit  declaration  that  unless  suit  is  brought 
the  surety  will  no  longer  remain  liable."  See,  on  this 
point,  Kaufman  v.  Wilson^  29  Ind.  504. 

No  such  notice  was  given  in  this  case ;  and  it  is  not 
necessary  that  we  should  express  an  opinion  as  to  its  ma- 
teriality. 

The  judgment  is  affirmed,  with  costs. 


Stultz  et  al.  v.  The  State,  ex  rel.  Steele,  Pbosbcutiso 

Attorney. 

Judicial  Notice. — Staiutea  and  History  of  the  State, — PoptUation  of  Citia, 
— The  courts  of  thia  State  take  judicial  notice  of  its  statutes,  and  also  of 
its  history,  which  includes  the  population  of  its  cities  and  towns  as  shown 
hv  the  last  census  of  the  United  States. 

Same. — Town  and  Oity  of  Huntington. — The  courts  of  this  State  take  judi- 
cial notice  that,  from  the  16th  day  of  February,  1848,  until  the  7th  day  of 
March,  1873,  Huntington,  the  county-seat  of  Huntington  county  in  this 
State,  was  an  incorporated  town  under  a  special  charter,  and  that,  after 
the  latter  date,  such  municipality  incorporated  under  the  general  law  of 
this  State,  as  "  The  City  of  Huntington.'* 

City. — Information  Against.—  Quo  Warranto. — Persons  Assuming  to  Ad  at 
City  Officers,— 'Remedy.— Injunction. — ^An  information  in  the  name  of  the 
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Sute,  on  the  relation  of  a  prosecuting  attorney,  against  certain  persons 
therein  named,  as  the  "pretended  ofllcere  of  *'  a  certain  "so-called  city," 
alleged  that  the  defendants  were  assuming  to  act  as  the  mayor,  common 
councilmen,  marshal,  treasurer  and  clerk  of  such  city  ;  that  they,  without 
any  warrant,  charter  or  grant  were  exercising,  and  claimed  the  right  to 
exercise,  over  the  inhabitants  and  property  within  certain  described  terri- 
tory, certain  corporate  liberties,  privileges  and  franchises,  sucli  as  arc  exer- 
cised by  the  officers  of  a  lawfully  incorporated  city,  in  levying  and  col- 
lecting city  taxes,  issuing  city  bonds,  controlling  streets,  highways  and 
bridges,  regulating  the  public  property  and  markets,  establishing  and 
regulating  a  fire  department  and  public  police,  and  otherwise  acting  as 
such  officers  ;  and  that  such  corporate  liberties,  privileges  and  franchises 
had  been,  and  still  were,  usurped  by  the  defendants  and  each  of  them. 

Held,  on  demurrer,  the  contrary  not  being  alleged,  that  such  city  was  law- 
fully incorporated,  and  that  the  presumption  is  that  the  defendants  had 
been  lawfully  elected  as  such  officers,  and  that  the  information  is  not  au- 
thorized by  section  749  of  the  code. 

Held,  also,  that  injunction  is  the  proper  remedy  to  prevent  such  officers  from 
exercising  such  powers  outside  the  city  limits. 

SiiM^.— Annexation  to  City, — The  legality  of  the  annexation  of  territory  to 
a  city  can  not  be  questioned  by  such  an  information. 

From  the  Huntington  Circuit  Court. 

B,  F.  Ibach,  B.  M.  Cobb,  S.  H.  Buskirk  and  J.  W.  Nichol, 
for  appellants. 

L.  M.  Ninde,  A.  Zollars,  F.  T.  Zollars  and  T.  G.  Smith, 
for  the  State. 

HowK,  C.  J. — In  this  aotfon,  the  State  of  Indiana,  on 
the  relation  of  the  prosecuting  attorney  of  the  Twenty- 
Eighth  Judicial  Circuit,  filed  an  information  in  three 
paragraphs,  in  the  nature  of  a  quo  warranto,  against  the 
appellants,  as  the  "  pretended  officers  of  the  so-called  City 
of  Huntington." 

The  appellants  jointly  demurred  to  the  entire  informa- 
tion, upon  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  demurrer  was  over- 
ruled by  the  court,  and  to  this  decision  they  jointly  excepted. 

The  appellants  then  jointly  answered  in  five  paragraphs, 
to  each  of  which  paragraphs  the  appellee,  by  its  relator, 
demurred)  upon  the  ground  that  it  did  not  state  facts  suffi- 
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cient  to  constitute  a  defence  to  the  information.  The 
court  sustained  the  deninrrer  to  each  paragraph  of  said 
answer,  and  to  these  decisions  the  appellants  excepted. 
Thereupon  the  appellants  refused  to  answer  further,  or  to 
amend  their  answer,  and  the  court  rendered  judgment  on 
the  demurrer,  in  favor  of  the  appellee,  as  prayed  for  in  the 
infonnation,  and  the  defendants  appealed  therefrom  to 
this  court. 

Errors  have  been  assigned  by  the  appellants,  in  this 
court,  which  call  in  question,  and  present  for  our  considera- 
tion and  decision,  the  sufficiency  of  the  facts  stated  in  each 
paragraph  of  the  intormation  to  constitute  a  cause  of  ac- 
tion, and  the  sufficiency  of  the  facts  stated  in  each  para- 
graph of  the  appellants'  answer  to  constitute  a  defence  to 
the  appellee's  information. 

We  will  first  consider  and  decide  the  questions  presented 
by  the  alleged  error  of  tlie  court  below,  in  overruling  the 
appellant's  demurrer  to  the  appellee's  information.  As  we 
have  said,  there  were  three  paragraphs  in  this  information. 
In  each  of  these  paragraphs,  it  was  alleged  that  the  appel- 
lants, as  the  pretended  officers  of  the  so-called  city  of 
Huntington,  were  using,  and  claimed  the  right  to  use, 
without  any  warrant,  charter  or  grant  therefor,  certain 
corporate  liberties,  privilegeT  and  franchises,  particularly 
specified,  over  certain  real  estate  or  territory,  particularly 
described,  in  Huntington  county,  Indiana.  Herein  lies 
the  only  material  difference  between  the  three  paragraphs, 
that  the  real  estate  or  territory,  described  in  each  para- 
graph, is  diffisrent  from  the  real  estate  or  territory  de- 
scribed in  each  of  the  other  two  paragraphs.  Therefore, 
in  consideriug  the  sufficiency  of  the  information,  under 
the  demurrer  thereto  for  the  alleged  want  of  sufficient 
facts,  we  need  only  to  notice  the  allegations  of  one  of  the 
paragraphs,  for,  if  one  of  the  paragraphs  was  sufficient, 
then  the  others  were  also  sufficient,  and  if  one  was  bad 
on  demurrer,  so  also  were  the  other  paragraphs. 
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Omitting  the  description  of  the  real  estate  or  territory 
found  therein,  we  set  out  the  first  paragraph  of  the  infor- 
mation, as  follows : 

"  Asbury  E.  Steel,  Prosecuting  Attorney  for  the  28th 
Judicial  Circuit  of  the  State  of  Indiana,  comes  here  into 
the  circuit  court  of  the  county  of  Huntington,  in  the  State 
of  Indiana,  acccording  to  the  form  of  the  statute  in  such  oa- 
ses made  and  provided,  and  upon  his  own  relation  gives  the 
court  to  understand  and  be  infoi-med  that  George  W.  Stultz, 
Patrick  O'Brien,  Leon  T.  Bagley,  William  P.  Beeber, 
William  A.  Berry,  Henry  W.  Rosebrough,  George  Gray, 
Cyrus  E.  Bryant,  William  J.  Campbell  and  Theodore 
ShaiFer,  for  the  space  of  one  year  last  past  and  more, 
have  used  and  do  use,  without  any  warrant,  charter  or 
grant,  the  following  liberties,  privileges  and  franchises,  to 
wit,  that  of  apportioning  into  wards  for  a  city  the  follow- 
ing territory,  to  wit,"  (we  omit  the  description)  "  and  ex- 
ercising the  powers  of  a  city  government,  and  the  rights, 
powers,  privileges  and  franchises  over  said  territory  and 
every  part  thereof,  which  the  mayor,  common  councilmen, 
treasurer,  clerk  and  marshal  of  cities  have,  possess,  and 
enaploy  and  legally  exercise  over  territory  duly  incorpo- 
rated under  the  general  laws  of  the  State  of  Indiana, 
approved  March  14th,  1867,  and  the  amendments  thereto. 
That  said  defendants,  during  said  period,  have  unlawfully, 
and  without  any  warrant  or  authority  of  law  whatever, 
claimed,  held,  used  and  exercised,  over  said  territory  and 
the  inhabitants  thereof,  to  wit :  That  of  the  providing  and 
using  a  corporate  seal  around  the  margin  of  which  is 
inscribed  ^  The  City  of  Huntington,  Indiana ; '  that  of 
levying  and  causing  to  be  assessed  on  and  collected  off* 
and  from  the  real  and  personal  property  situate  in  said 
territory,  and  on,  off*  and  from  the  inhabitants  thereof, 
such  taxes,  in  such  amounts  and  for  such  pretended  pur- 
puses  as  the  duly  organized  city  government,  and  officers 
duly  elected  hereunder,  of  right  might  do ;  and  they,  the 
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defeDdants,  have,  for  the  period  aforesaid,  without  warrant, 
charter  or  authority  of  law,  claimed  and  exercised  the 
right,  privilege  and  franchise  of  levying  Upon,  seizing  and 
selling  the  property,  real  and  personal,  within  said  terri- 
tory, under  and  by  authority  of  such  unlawful  assessment 
and  levy  of  said  taxes,  and  the  proceeds  of  said  sales 
to  apply  to  the  payment  of  such  unlawful  taxes ;  that  of 
fixing  the  amount  and  rate  of  said  taxes,  and  of  unlawfully 
collecting  the  same  oft'  and  from  the  property  and 
inhabitants  within  said  territorv,  and  also  that  of  borrow- 
ing  money  and  issuing  bonds  therefor,  in  the  form  and  simil- 
itude of  proper  corporate  bonds  of  the  City  of  Hunting- 
ton ;  that  of  exercising  exclusive  power  over  the  streets, 
highways  and  bridges  within  said  territory  described  as 
aforesaid,  and  ordering  and  requiring  the  same  to  be  im- 
proved, repaired,  opened,  changed,  widened,  and  otherwise 
altered,  and  the  sidewalks  and  crossings  to  be  constructal 
and  established,  and  the  expense  and  cost  thereof  to  be 
assessed,  levied  upon  and  collected  upon  and  off  the  lots  and 
property  adjoining  such  streets  and  sidewalks  so  improved, 
constructed,  opened,  widened  and  established.  That  said 
defendants,  for  the  period  of  time  aforesaid,  have  also  used 
and  do  use,  without  any  warrant,  charter  or  grant,  the 
liberties,  privileges  and  franchises  of  regulating  the  man- 
agement of  the  public  property,  markets  and  market 
squares,  and  the  sales  of  meat,  fish  and  vegetables ;  to  reg- 
ulate the  selling,  weighing  and  measuring  of  hay,  wood, 
coal  and  other  articles  within  said  territory.  That  said 
defendants,  without  any  warrant  or  authority  of  law  what- 
ever, during  said  period,  have  exercised  the  liberty,  privi- 
leges and  franchise  of  organizing  and  establishing  afire  de- 
partment within  the  limits  of  said  territory,  and  of  appoint- 
ing fire  wardens,  and  of  entering  into,  themselves  or  by 
their  agents,  all  houses,  dwellings  and  out-houses,  lots  and 
yards,  etc.,  and  viewing  the  same,  and  regulating  the  con- 
struction of  chimneys,  hearths,  ovens,  and  the  erection  of 
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stove  pipes,  and  the  right  to  procure  fire  engines  and  the 
apparatus  for  the  extinguishment  of  fires.  That  said  defend- 
ants, without  any  warrant,  charter  or  authority  of  law  what- 
ever have,  during  said  period,  exercised  the  rights,  privileges 
and  franchises  of  appointing,  establishing  and  regulating  a 
police  force,  and  have  removed  the  members  of  such  police 
force  at  their  discretion ;  and  to  regulate,  fix  and  establish 
the  salaries  of  the  members  of  such'  police  force.  And 
said  defendants,  without  any  warrant,  charter  or  authority 
of  law,  for  the  period  aforesaid,  have  exercised  the  right, 
privilege  and  franchise  of  acting  as  common  councilmen, 
mayor,  clerk,  treasurer  and  marshal  within  and  throughout 
the  limits  of  said  territory,  and  of  making  and  enforcing 
by-laws  and  ordinances  therein  and  for  the  government 
thereof,  and  of  arresting,  prosecuting  and  trying  the  citi- 
zens living  within  said  territory  for  the  disregarding  of 
said  ordinances  and  by-laws,  as  other  mayors,  common 
councilmen,  clerks,  treasurers  and  marshals  of  cities  duly 
organized  under  the  general  laws  of  this  State  providing 
for  the  organization  of  cities,  may  of  right  exercise,  do,  enact 
and  enforce,  and  arrest,  try  and  punish.  And  said  defend- 
ants, without  any  warrant  or  charter  as  aforesaid,  during 
the  period  aforesaid,  and  within  the  territory  aforesaid, 
have  done,  and  still  claim  the  right  to  do,  all  such  other 
acts  as  mayors,  common  councilmen,  clerks,  treasurers  and 
marshals  of  duly  organized  cities  may  of  right  do,  exercise 
and  perform  by  virtue  of  the  powers  granted  to  them  by 
their  respective  charters  or  acts  of  incorporation,  all  of 
which  liberties,  privileges  and  franchises  aforesaid  the  said 
defendants,  and  each  of  them,  during  all  the  time  afore- 
said, have  usurped,  and  still  do  usurp,  upon  the  said  State 
of  Indiana,  to  the  great  damage  and  prejudice  of  said  State, 
and  of  the  citizens  thereof.  Whereupon  the  said  prosecut- 
ing attorney,  on  behalf  of  said  State,  upon  his  own  rela- 
tion, prays  advice  of  said  court  in  the  premises,  and  due 
Vol.  LXV.— 82 
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process  of  law  against  the  said  George  W.  Stultz,  Patrick 
O'Brien,  Leon  T.  Bagley,  William  P.  Beeber,  William  A. 
Berry,  Henry  W.  Bosebrongh,  George  Gray,  Cyras  E. 
Bryant,  William  J.  Campbell  and  Theodore  Shaffer  in  this 
behalf,  be  made  to  answer  to  said  State  of  Indiana,  by  what 
warrant  they  claim  to  have,  hold,  enjoy  and  exercise  the 
liberties,  privileges  and  franchises  aforesaid." 

It  will  be  observed,  that  there  is  no  allegation  in  this 
paragraph  of  the  appellee's  information,  which  in  any 
manner  calls  in  question  the  fact,  that  there  is  a  corporation 
in  Huntington  county,  in  this  State,  known  by  the  corporate 
name  of  "  The  City  of  Huntington,"  nor  the  further  fact, 
if  it  be  the  fact,  that  the  appellants,  when  this  suit  was 
commenced,  were  the  lawfully  elected  and  acting  olficere, 
to  wit,  mayor,  councilmen,  clerk,  treasurer  and  marshal, 
of  said  city  of  Huntington. 

We  know  judicially,  that  Huntington,  the  county 
seat  of  Huntington  county,  in  this  State,  was  an  incorpo- 
rated town  under  a  special  charter,  from  the  16th  day 
of  February,  1848,  until  the  7th  day  of  March,  1873 ;  for 
this  fact  is  shown  by  the  public  statutes  of  this  State,  of 
which  we  must  take  judicial  notice.  Acts  1873,  p. 
149 ;  Evans  v.  BrownCy  80  Ind.  514 ;  TurbevUh  v.  Th£ 
State,  42  Ind.  490. 

We  know  judicially,  that,  before  the  commencement  of 
this  suit,  and  subsequent  to  March  7th,  1873,  the  incorporated 
town  of  Huntington,  having  more  than  two  thousand  five 
hundred  inhabitants,  as  shown  by  the  last  census  of  the 
United  States,  assumed  to  and  did  become  an  incorporated 
city  by  and  in  the  corporate  name  of  "  The  City  of  Hunting- 
ton," under  the  provisions  of  the  general  law  of  this 
State  providing  for  the  incorporation  of  cities,  approved 
March  14th,  1867.  1  R.  S.  1876,  p.  267  ;  for  this  fact  is 
shown  by  the  history  of  the  State,  of  which  we  take  ja- 
dicial  notice.     Carr  v.  McCampbell,  61  Ind.  97. 

We  assume,  therefore,  in  this  case,  in  the  absence  of  any 
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allegation  to  the  contrary  in  the  appellee's  information, 
that  the  city  of  Huntington  was  and  is  duly  and  legally 
incorporated  as  a  city,  under  and  in  accordance  with  the 
general  law  of  this  State  for  the  incorporation  of  cities. 
We  assume,  also,  the  contrary  not  appearing,  that  the  ap* 
pellants  were,  when  this  suit  was  commenced,  the  lawfully 
elected  and  acting  oflicers  of  said  city  of  Huntington,  to 
wit,  the  mayor,  councilmen,  clerk,  treasurer  and  marshal 
thereof. 

Informations  in  the  nature  of  quo  warranto  proceedings 
are  governed  by  the  provisions  of  article  44  of  the  prac- 
tice act.  In  section  749  of  that  act,  it  is  provided  as 
follows : 

'^  Sec.  749.  An  information  may  he  filed  against  any 
person  or  corporation  in  the  following  cases  : 

"  First  When  any  person  shall  usurp,  intrude  into,  or 
unlawfully  hold  or  exercise  any  public  office,  or  any  fran- 
chise within  this  State,  or  any  office  in  any  corporation 
created  by  the  authority  of  this  State. 

'*  Second.  Whenever  any  public  officer  shall  have  done 
or  suftered  any  act  which,  by  the  provisions  of  law  shall 
work  a  forfeiture  of  his  office. 

"  Third.  Where  any  association  or  number  of  persons 
shall  act  within  this  State  as  a  corporation,  without  being 
legally  incorporated. 

"  Fourth.  Or  where  any  corporation  do  or  omit  acts 
which  amount  to  a  surrender  or  a  forfeiture  of  their  rights 
and  privileges  as  a  corporation,  or  when  they  exercise 
powers  not  conferred  by  law."    2  R.  S.  1876,  p.  298. 

The  cases  provided  for,  in  the  section  quoted,  are  the 
only  cases  in  which  an  information  in  the  nature  of  a 
quo  warranto  may  be  filed  against  any  person  or  corpora- 
tion in  this  State.  The  question  for  decision,  therefore, 
and  the  controlling  question,  as  it  seems  to  us,  in  this  case, 
may  be  thus  stated :  Does  the  appellee's  information  state 
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a  case  which  comes  fairly  within  the  letter  or  the  mean- 
ing of  the  section  of  the  statute  above  quoted  ? 

It  is  clear,  we  think,  that  the  case  made  by  the  appel- 
lee's information  is  not  authorized  by  either  the  second, 
third  or  fourth  clauses  of  section  749,  above  quoted,  of  the 
practice  act.  Therefore,  it  seems  to  us,  that,  unless  the  in- 
formation states  a  case  against  the  appellants,  fairly 
within  the  purview  and  meaning  of  the  first  clause  of  said 
section  749,  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  appellants'  demurrer  thereto,  for 
the  want  of  sufficient  facts,  ought  to  have  been  sustained. 

Does  the  appellee's  information,  by  any  of  its  allega- 
tions, show  that  the  appellants,  or  either  of  them,  had 
usurped,  intruded  into,  or  unlawfully  held  or  exercised 
any  public  office,  or  any  franchise  within  this  State,  or 
any  office  in  any  corporation,  created  by  the  authority  of 
this  State  ?  This  is  really,  as  we  think,  the  controlling 
question  in  this  case.  As  preliminary  to  the  consideration 
of  this  question,  we  ought,  perhaps,  to  dispose  of  another 
question  which,  it  may  be  said,  either  precedes,  or  at  least 
underlies,  the  question  last  stated.  We  have  said  that  it 
was  alleged,  in  each  paragraph  of  the  appellee's  informa- 
tion that  the  appellants  were  using,  and  claimed  the  right 
to  use,  certain  alleged  corporate  or  municipal  powers  over 
certain  described  real  estate  or  territory.  It  was  alleged 
that  the  appellants,  without  any  warrant  or  charter  there- 
for, had  done  and  then  claimed  the  right  to  do,  within  the 
described  real  estate  or  territory,  all  such  acts  as  mayors, 
councilmen,  clerks,  treasurers  and  marshals  of  duly  organ- 
ized cities  might  of  right  do,  exercise  and  perform,  by 
virtue  of  the  powers  granted  to  them  by  their  respective 
charters  or  acts  of  incorporation. 

It  will  be  observed,  however,  that  it  was  not  alleged  in 
the  information,  that  the  appellants  were  not  the  lawfully 
elected  and  qualified  mayor,  councilmen,  clerk,  treasurer 
and  marshal  of  a  city,  say  of  the  City  of  HuntlDgton,  duly 
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organized  and  incorporated  under  the  general  laws  of  this 
State  for  the  incorporation  of  cities.  In  the  absence  of 
such  an  allegation,  it  seems  to  us  that  we  may  fairly  assume 
that  the  appellants  were  such  officers  of  such  an  incorpo- 
rated city,  and  that,  as  such  officers,  they  might  of  right 
lawfully  do,  exercise  and  perform,  within  the  limits  of  such 
city,  all  such  acts  as  such  officera  were  authorized  by  law 
to  do,  exercise  and  perform.  If  the  appellants  were  such 
officers  of  such  a  city,  it  can  not  be  said,  we  think,  that 
the  appellants,  or  either  of  them,  had  usurped,  intruded 
into  or  unlawfully  held  or  exercised  their  respective  public 
offices,  merely  because  they  had  done,  and  claimed  the 
right  to  do,  within  the  territory  described  in  the  informa- 
tion, all  such  acts  as  such  officers,  of  duly  organized 
cities,  might  of  right  do  within  the  corporate  limits  of  such 
cities,  even  though  such  territory  may  not  have  been 
within  such  city  limits.  It  is  not  alleged,  in  either  para- 
graph of  the  information,  that  the  appellants  had  usurped, 
intruded  into,  or  unlawfully  held  or  exercised  the  public 
offices  therein  mentioned  ;  but  the  allegation  was,  in  each 
paragraph,  that  they  had  done,  and  then  claimed  the  right 
to  do,  withm  the  territory  described  therein,  all  such  acts 
as  the  incumbents  of  such  pubhc  offices,  in  duly  organized 
cities,  might  of  right  do  under  the  law.  Our  conclusion 
is,  that  the  appellee's  information  does  not  state  a  case 
which  is  warranted  or  authorized  oy  any  of  the  provisions 
of  section  749  of  the  practice  act. 

It  is  evident,  we  think,  that  the  object  of  this  suit  was 
to  obtain  a  judgment,  declaring  that  the  territory  de- 
scribed in  the  information  was  not  lawfully  within  the 
corporate  limits  of  the  City  of  Huntington.  In  our  opinion, 
an  information  in  the  nature  of  a  quo  warranto  will  not 
lie  to  determine  this  question.  If  the  territory  described 
was  not  lawfully  taken  within,  or  annexed  to,  the  town  or 
city  of  Huntington,  and  if  the  appellants,  as  the  officers  of 
said  city,  unlawfully  performed,  and  claimed  the  right  to 
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perform,  official  acts  within  or  over  such  territory,  their 
acts  would  be  unauthorized  and  illegal,  and  they  could  be 
enjoined  therefrom  in  a  proper  suit,  brought  for  that  pur- 
pose. But  we  are  clearly  of  the  opinion,  that  the  legahty 
of  the  proceedings,  whereby  the  territory  in  question  was 
taken  within,  or  annexed  to,  the  City  of  Huntington,  can 
not  be  tried  and  determined,  under  the  provisions  of  oijr 
code,  in  or  by  an  information  in  the  nature  of  a  quo  war- 
ranto. In  High  Extraordinary  Remedies,  section  618,  it 
is  said  that,  where  a  public  officer  threatens  to  exercise  the 
functions  of  his  office  beyond  its  territorial  limits,  "  the 
proper  remedy  would  seem  to  be  by  injunction,  rather 
than  by  a  quo  xoarranto  information.  Thus,  the  informa- 
tion will  not  lie  to  prevent  the  legally  constituted  authori- 
ties of  a  city  from  levying  and  collecting  taxes  beyond  the 
city  limits,  under  an  act  of  the  legislature  extending  the 
limits,  and  the  constitutionality  of  such  an  act  can  not  be 
determined  upon  a  quo  ?£?arraw<o  information."  This  doc- 
trine is  fully  sustained  by  the  case,  cited  in  the  foot  note 
of  The  People  y  ex  rel.^  v.  Whit  comb  ^  55  111.  172. 

In  section  617  of  the  same  excellent  treatise,  the  rule  is 
laid  down  that  a  quo  warranto  information  will  not  lie, 
where  the  party  aggrieved  can  obtain  full  and  adequate 
Velief  in  the  usual  course  of  proceedings  at  law,  or  by  the 
ordinary  forms  of  civil  action.  The  State^  ex  rel.,  v.  Marlow,  15 
Ohio  State,  114.  "  Nor  is  the  rule,  as  here  stated,  limited  to 
cases  where  the  relief  may  be  attained  in  the  ordinary  forms 
of  common-law  actions,  but  applies  also  to  cases  where  the 
grievance  may  be  redressed  by  bill  in  equity,  and  the  exist- 
ence of  an  adequate  remedy  in  equity  would  seem  to  be  a 
sufficient  objection  to  entertaining  proceedings  by  infor- 
tnation."  The  People^  ex  rel.,  v.  Whitcomb,  supra ;  The  People^ 
ex  rel.,  v.  RUIgley,  21  111.  64. 

This  rule  was  recognized  by  this  court,  in  the  case  of 
The  State,  ex  rel.,    v.   Shields,  56  Ind.    521,  in   which  it 
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was  held,  that  a  quo  wan^anto  information  would  not  lie  to 
determine  the  title  to  certain  real  estate,  used  for  school 
purposes,  as  between  two  school  corporations. 

In  section  589  of  High  Ex.  Leg.  Remedies,  it  is  further 
said  :  "  While  the  principles  thus  far  established  indicate 
the  tendency  to  a  somewhat  liberal  use  of  quo  xoarranio  in- 
formations, as  a  means  of  correcting  the  usurpation  of  cor- 
porate privileges,  the  courts  will  not  entertain  such  infor- 
mations for  the  purpose  of  interfering  with  or  declaring 
void  the  legislative  action  of  a  municipal  body,  such  as  the 
coTnmon  council  of  a  city.  The  power  of  municipal  legis- 
lation being  properly  vested  in  such  a  body,  the  courts  will 
not  permit  the  use  of  this  remedy  to  inquire  into  or  chal- 
lenge the  manner  in  which  this  power  has  been  exercised , 
nor  is  it  within  the  legitimate  scope  of  the  proceeding  by 
information  to  declare  null  and  void  legislative  acts  of 
each  a  municipal  body.  Nor  will  the  charter  of  a  munici- 
pal corporation  be  forfeited  by  proceedings  upon  an  infor- 
mation, because  of  the  passage  by  the  corporate  authori- 
ties of  an  alleged  illegal  ordinance  in  which  they  have 
transcended  their  powers,  the  oftence  charged  being  at  the 
most  but  an  error  of  judgment,  rather  than  a  wilful  abuse 
of  power."  The  State,  ex  rel,,  v.  7Vie  City  of  Lyons.  31  Iowa, 
iS2  ;The  State,  ex  reL,  v.  Town  Council  of  CaAaia,  30  Ala.  66. 

In  the  case  of  The  City  of  Peru  v.  Bearss,  65  Ind. 
576,  which  was  a  suit  by  the  appellees,  against  the  appel- 
lant, to  enjoin  the  collection  of  certain  taxes,  assessed  by 
the  corporate  authorities  of  the  City  of  Peru  on  certain 
real  estate,  claimed  by  the  appellees  to  have  been  illegally 
annexed  to,  and  therefore  not  legally  within,  the  said  city, 
it  was  held  by  this  court,  in  substance,  that  the  only  ade- 
quate remedy  for  persons  aggrieved  by  such  annexation 
was  aftbrded  by  a  suit,  such  as  the  one  then  before  us,  to 
enjoin  the  city  authorities  from  assessing  and  collecting 
taxes  on  such  illegally  annexed  territory,  from  the  ownevs 
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thereof  or  the  residents  therein.  The  doctrine  of  the  case 
cited  has  been  approved  and  followed  by  this  court,  in  the 
more  recent  case  of  Windman  v.  The  City  of  Vincennes^  58 
Ind.  480. 

It  may  be  said,  and  has  been  said  by  the  learned  counsel 
of  the  appellee,  in  this  case,  that  the  views  expressed  in 
this  opinion  are  not  applicable  to  the  case,  such  as  this,  of 
a  quo  warranto  information  by  the  State,  on  the  relation  of 
the  prosecuting  attorney.  To  this  we  answer,  that,  under 
the  legislation  of  this  State  in  relation  to  quo  warranto  m- 
formations,  the  State,  by  its  attorney,  occupies  no  higher 
nor  better  position  than  any  interested  citizen.  An  infor- 
mation by  the  Stat«,  on  the  relation  of  the  prosecuting  at- 
torney, must  state  a  case  fairly  within  the  purview  and 
meaning  of  the  statute,  or  the  State,  by  its  attorney,  will 
take  nothing  by  its  suit. 

In  our  opinion,  the  court  below  erred  in  overruling  the 
appellants'  demurrer  to  the  appellee's  information. 

Having  reached  the  conclusion,  that  the  appellee's  infor- 
mation was  insufficient  on  the  demurrer  thereto,  we  need 
not  now  consider  the  other  errors  assigned,  which  call  in 
question  the  sufficiency  of  the  different  paragraphs  of  the 
appellants'  answer. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  sustain,  the  appellants'  demurrer  to  the 
appellee's  information. 

Opinion  filed  at  November  term,  1878,  but  cause  carried  to  May  term, 
1879,  by  a  petition  for  a  rehearing  then  withdrawn. 
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Contempt. — Direct  and  Ckmsiruetive  Defined, — A  contempt  of  court  is  either 
direct  or  constructive :     Direct,  when  there  is  an  open  insult,  in  the  &ce 
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of  the  court,  to  the  person  of  the  judge  while  presiding,  or  a  resistance  of 
its  powers  in  his  presence  ;  constructive,  when  an  act  is  dope,  not  in  the 
presence  of,  hut  at  a  distance  from,  the  court,  in  disohedience  of  an  order, 
or  to  the  process,  of  the  court,  tending  to  emharrasa,  interrupt,  obstruct  or 
prevent  the  administration  of  justice. 

Sams. — Practice  in  Punishing  Direct, — Record, — An  offender  may  be  in- 
stantly punished  for  a  direct  contempt,  by  arrest  and  fine  or  imprbonment, 
without  other  proof  or  examination  than  the  knowledge  of  the  judge, 
gathered  from  his  senses  ;  but,  in  rendering  judgment  and  making  up  the 
record  in  such  case,  the  causes  of  the  contempt  must  be  stated. 

Same. — Practice  in  Punishing  Constructive, — In  case  of  a  constructive  con- 
tempt, A  prima  facie  case  must  be  made  against  the  alleged  offender,  either 
by  an  affidavit,  by  the  official  return  of  some  officer,  or  by  other  legitimate 
evidence,  in  a  way  that  can  be  made  part  of  the  record. 

Same. — Rule  Nisi.—  Writ  Attaching.— In  such  case  a  rule  nisi  should  be  en- 
tered against  the  offender  before  the  writ  should  issue,  unless  delay  be  dan- 
gerous to  the  injured  party  ;  but  in  no  case  of  constructive  contempt  can 
either  the  rule  or  the  writ  go,  until  the  facts  are  put  upon  record  in  such 
manner  that  they  may  be  demurred  to,  moved  against  or  controverted. 

Same. — Appeal  to  Supreme  Court, — An  appeal  lies  to  the  Supreme  Court 
from  a  judgment  of  the  circuit  court  punishing  a  contempt. 

Same.—  Contempt  by  Defaulting  Administrator. — Statute  Construed, — A  con- 
tempt by  an  administrator,  under  section  161  of  the  decedents*  estates  act. 
2  R.  S.  1876,  p.  549,  consists  of  an  embezzlement,  or  a  concealment,  of  the 
goods  of  the  estate,  and  a  refusal  to  answer  upon  examination,  or  to  deliver 
the  same,  or  to  secure  the  persons  interested  in  the  estate  in  the  value  of 
the  same,  with  ten  per  cent,  damages  thereon. 

Same. — Judgment, — Fine. — Imprisonment. — Upon  a  showing  by  an  adminis- 
trator, and  a  finding  by  the  court,of  the  amount  with  whicli  he  was  chargea- 
ble, the  court  made  an  order  that  he  pay  the  same  over  or  stand  in  con- 
tempt ;  whereupon  he  reported  to  the  court  that  it  was  physically  impossi- 
ble for  him,  for  want  of  means,  to  pay  the  same,  but  that  he  had  arranged 
with  the  persons  interested,  and  was  ready,  to  convey  certain  real  estate  to 
them  to  secure  the  amount  due.  But  the  court  summarily  fined  him  in 
a  certain  rum,  and  ordered  his  imprisonment  in  the  county  jail  for  a 
specified  time. 

Held,  that  the  fine  was  unauthorized,  and  that  the  imprisonment  ordered  was 
illegal,  and  should  have  been  only  until  the  administrator  had  complied 
with  the  order  of  the  court,  or  until  he  was  discharged  according  to  law. 

From  the  Marion  Circuit  Court. 

A.  C.  Harris^  for  appellant. 

BiDDLB,  J.— On  the  27th  day  of  July,  1876,  Charles  A. 
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Wright  was  appointed  by  the  clerk  administrator  of  the 
estate  of  William  Northam,  deceased;  he  accepted  the 
trust,  gave  bond,  was  duly  qualified,  and  received  his  let- 
ters of  administration,  all  of  which  was  subsequently  con- 
firmed by  the  court. 

On  the  14th  day  of  December,  1878,  "  he  filed  his  report, 
in  partial  settlement  of  "  the  said  estate,  showing  that  he  was 
chargeable  with  the  sum  of  two  thousand  three  hundred 
and  eighty-three  dollars  and  seven  cents,  subject  to  the  de- 
duction of  a  credit  of  two  hundred  and  ninety-five  dollars 
and  eighteen  cents,  leaving  in  his  hands  to  be  administered, 
the  sum  of  two  thousand  and  eighty-seven  dollars  and 
eighty-nine  cents. 

On  the  29th  day  of  April,  1879,  without  any  further 
action  in  the  matter,  or  any  notice  to  the  administrator,  so 
far  as  any  thing  appeara  of  record,  the  court  made  the 
following  record : 

"  The  court  being  informed  in  the  above  entitled  estate, 
that  Charles  A.  Wright,  the  administrator  thereof,  had 
[wasted]  and  was  wasting  said'estate,  now  upon  its  own  mo- 
tion ordered  an  attachment  against  said   administrator." 

The  attachment  was  issued,  by  virtue  of  which  Wright  was 
arrested,  and  his  body  brought  before  the  court.  On  a  hear- 
ing he  was  ordered  to  report  the  condition  of  the  estate,  by 
the  14th  day  of  May,  1879,  and  was  discharged  until  that 
date,  upon  his  own  recognizance.  On  the  17th  day  of  May, 
1879,  Wright "  filed  a  statement  excusing  himself  from  com- 
plying with  the  order  of  the  court  hereinbefore  entered." 
Upon  hearing,  the  court  found  that  there  was  due  to  said 
estate,  from  said  Wrio^ht,  the  sum  of  two  thousand  nine 
hundred  dollars,  which  he  had  converted  to  his  own  use, 
failed  to  pay  over,  and  refused  to  make  farther  report  in 
the  matters  of  said  estate.  Upon  giving  bond  for  his  ap- 
pearance before  the  court  on  the  29th  day  of  May,  1879, 
the  court  '^  withheld  judgment  and  sentence  against  Wright, 
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for  said  contempt,  uutil  said  29th  day  of  May,  1879."  On 
the  30th  day  of  May,  1879,  Wright  appeared  hefore  the 
court,  and  tiled  a  supplemental  report.  Thereupon  it  was 
**  considered  and  ordered  by  the  court,  that  Charles  A. 
Wright  be  fined  in  the  sum  of  one  dollar,  and  imprisoned 
in  the  county  jail  for  three  months,  for  his  contempt  of 
the  order  of  this  court,  in  not  paying  the  balance  due  from 
him  to  said  estate  into  court,  as  heretofore  ordered  ; "  to 
all  of  which  Wright  excepted.  Wright  paid  the  fine  in 
open  court,  and  moved  the  court  to  modify  the  order  so  as 
to  relieve  him  from  imprisonment  in  the  county  jail.  His 
moiioii  was  overruled,  and  he  excepted,  and  appealuci  .  > 
this  court. 

It  is  insisted,  on  behalf  of  Wright,  that  the  attachment 
has  no  sufficient  foundation,  and  that  there  is  no  law  in 
this  State  authorizing  the  fine  and  imprisonment  adjudged 
against  him. 

Writs  of  attachment  to  punish  contempts  in  the  com- 
mon-law courts  were  known  in  the  earliest  history  of  our 
jurisprudence.  They  were  used  in  the  Court  of  Chan- 
cery to  bring  in  contumacious  defendants,  and  compel 
an  answer  to  the  bill,  or  enforce  a  compliance  with  the 
orders  of  the  court,  upon  which  common-law  writs  of  exe- 
cution could  not  issue.  By  the  statute  of  Westminster  2, 
13  Edward  I.,  c.  39,  it  was  ordered,  "that  in  case  the 
process  of  the  king's  court  be  resisted  by  the  power  of  any 
great  man,  the  sheriff  shall  chastise  the  resisters  by  im- 
prisonment, *  *  and  if  the  sheriff  himself  be  resisted,  he 
shall  certify  to  the  courts  the  names  of  the  principal 
offenders,  their  aiders,  consenters,  commanders  and  fa- 
vourers, and  by  a  special  writ  judical  they  shall  be  attached 
by  their  bodies  to  appear  before  the  court,  and  if  they  be 
convicted  thereof  they  shall  be  punished  at  the  king's  pleas- 
ure." The  writ  of  attachment  for  contempts  became  a 
part  of  the  law  of  England,  and  was  confirmed  by  Magna 
Charta.    4  Bl.  Com.  284,  286. 
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A  contempt  of  court  is  either  direct  or  constructive ;  or,  as 
the  latter  was  anciently  called,  consequential.  A  direct 
contempt  is  an  open  insult,  in  the  face  of  the  court,  to  the 
person  of  the  judges  while  presiding,  or  a  resistance  to  its 
powers  in  their  presence.  A  constructive  contempt  is  an 
act  done,  not  in  the  presence  of  the  court,  but  at  a  dis- 
tance, which  resists  their  authority,  as  disobedience  to  pro- 
cess, or  an  order  of  the  court,  such  as  tends  in  its  opera- 
tion to  obstruct,  interrupt,  prevent  or  embarrass  the  ad- 
ministration of  justice.  For  a  direct  contempt  the 
oftender  may  be  punished  instantly  by  arrest  and  fine  or 
imprisonment,  upon  no  farther  proof  or  examination  than 
what  is  known  to  the  judges  by  their  senses  of  seeing,  hear- 
ing, etc.;  but,  in  rendering  the  judgment  and  making  up 
the  record,  the  causes  of  such  contempt  should  be  stated. 

The  grounds  of  a  constructive  contempt  should  be  stated 
by  affidavit,  by  the  return  of  some  officer,  or  in  some  way 
made  known  to  the  court,  prima  faciCy  by  witnesses  or  oth- 
erwise, so  that  they  may  be  made  a  part  of  the  record ; 
and  this  should  be  done  before  a  rule  or  writ  is  granted 
against  the  alleged  offender.  4  Bl.  Com.,  283,  286,  288; 
Tidd  Practice,   478,  482. 

Appeals  did  not  lie,  from  judgments  for  contempt,  from 
the  courts  of  common  law,  nor  from  the  court  of  chancery; 
nor,  in  the  State  of  Indiana,  from  anv  court,  except  by 
statute  in  a  few  specific  cases,  until  the  adoption  of  the 
present  code.  Indeed,  after  that,  it  was  still  a  disputed 
question,  until  the  decision  of  Whittem  v.  The  State,  36 
Ind.  196,  wherein  the  question  is  fully  reviewed  and  put  at 
re?t,  by  holding  that  an  appeal  will  lie  from  the  circuit 
court  to  this  court  in  all  cases  of  contempt. 

Statutes  authorizing  punishments  for  contempt,  being 
against  liberty  and  common  right,  must  be  construed 
strictly.  Blackstone  well  remarks  :  "  It  can  not  have 
escaped  the  attention  of  tlie  reader,  that  this  method  of 
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making  the  defendant  answer  upon  oath  to  a  criminal  charge 
is  not  agreeable  to  the  genius  of  the  common  law  in  any 
other  instance ;  and  seems  indeed  to  have  been  derived  to 
the  courts  of  King's  bench  and  common  pleas  through  the 
medium  of  the  courts  of  equity."  4  Bl.  Com.  287,  288. 
And  the  American  courts,  throughout  their  decisions,  fre- 
quently express  similar  opinions. 

The  only  statute  that  we  are  aware  of  in  this  State,  gov- 
erning proceedings  in  contempt,  in  cases  like  the  present, 
is  the  following : 

"  Sec.  161.  In  addition  to  removing  him,  if  any  execu- 
tor or  administrator  shall  embezzle  or  conceal  any  of  the 
property  of  the  decedent,  the  court  shall  attach  his  person 
and  property,  and  examine  him  under  oath  touching  such 
property,  and  on  his  refusing  to  answer  in  such  examina- 
tions, or  to  deliver  up  such  property,  or  secure  the  value 
thereof  to  the  persons  interested  in  such  estate,  with  ten 
per  centum  damages  thereon,  shall  commit  him  to  jail  un- 
til the  order  of  the  court  is  complied  with,  or  he  be  dis- 
charged according  to  law."     2  R.  S.  1876,  p.  549. 

Under  this  section  a  contempt  consists  of  embezzlement 
or  concealment  of  the  goods,  and  a  refusal  to  answer  upon 
examination,  or  to  deliver  up  such  property,  or  to  secure 
the  persons  interested  in  the  estate,  with  ten  per  cent. 
There  is  no  ground  herein  upon  which  to  base  a  contempt 
for  not  paying  over  money  found  due  from  the  executor  or 
administrator.  And,  before  an  attachment  should  issue 
upon  a  constructive  contempt,  all  the  facts  which  con- 
stitute the  contempt,  must  be  made  to  appear  prima  facie 
to  the  court,  by  affidavit,  or  the  official  return  of  some  of- 
ficer, or  by  other  legitimate  evidence,  in  a  way  that  they 
can  be  made  a  part  of  the  record,  and  then,  unless  the  case 
is  flagrant,  and  will  not  admit  of  delay,  a  rule  nisi  should 
first  be  granted  against  the  alleged  offender,  and  an  oppor- 
tunity afforded  him  to  defend  himself  from  the  charge ;  but 
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when  the  case  is  urgent,  and  dehxy  dangerous  to  the  inter- 
ests of  the  injured  party,  upon  ease  made,  then  the  writ 
may  go  without  first  granting  a  rule  nisi.  In  no  case,  how- 
ever, of  a  constructive  contempt,  should  either  the  rule  or 
the  writ  go,  until  the  facts  are  put  upon  record  in  some 
w^ay  tliatthey  can  be  demurred  to,  moved  against,  or  contro- 
verted by  evidence.  The  judge  can  not,  in  a  constructive  con- 
tempt, from  facts  remaining  in  his  own  mind,  exercise  the 
judicial  discretion  resting  in  his  breast,  and  grant  either 
a  rule  nisi,  or  the  writ  of  attachment.  Such  hidden  facts 
can  not  be  put  upon  record,  nor  pleaded  to,  nor  contro- 
verted in  any  method  known  to  judicial  proceedings. 

The  evidence  in  the  present  case  is  all  before  us.  It  consists 
of  the  orders  of  the  court,  and  the  report  of  the  adminis- 
trator sworn  to,  nothing  more.  It  shows  the  appointment 
of  Wright  as  administrator;  that  there  is  in  his  hands  a 
balance  amounting  to  the  sum  of  two  thousand  and  eighty- 
seven  dollars  and  eighty-nine  cents  ;  that  it  is  "  physically 
impossible  for  him  to  pay  it  at  present ;  that,  after  the  or- 
der of  attachment  was  made  against  him,  an  agreement 
was  made  between  himself  and  the  persons  interested  iu 
the  estate  to  convey  certain  lands  of  the  value  of  two 
thousand  four  hundred  dollars,  to  secure  the  debt  to 
them  ;  and  tliat  he  is  ready  to  convey  the  same  at  any 
time."  There  is  no  evidence  tending  to  show  embezzle- 
ment, except  the  fact  that  he  can  not  pay  over  the  money 
at  the  present  time;  none  tending  to  show  any  conceal- 
ment of  the  property;  no  refusal  to  return  property,  ex- 
cept that  he  has  not  got  it  to  return,  and  his  offer  to 
secure  the  injured  party.  In  all  of  this  there  is  no  con- 
tempt within  the  meaning  of  the  statute. 

It  must  be  noticed,  too,  that,  if  the  contempt  was  estab- 
lished, the  statute  does  not  authorize  the  infliction  of  a 
fine  at  all,  nor  the  infliction  of  punitive  imprisonment,  but 
only,  after  the  contempt  is  proved,  imprisonment  "  until 
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the  order  of  the  court  is  complied  with,  or  he  be  dis- 
charged according  to  law."  The  purpose  of  the  statute  is 
to  enforce  obedience  to  the  orders  of  the  court,  not  to 
punisli  the  administrator.  As  the  judgment  now  stands, 
if  Wright  were  to  comply  with  the  order  of  the  court  at 
once,  it  would  not  discharge  him  from  imprisonment.  He 
would  have  to  remain  in  prison  the  remainder  of  the  three 
months,  or  appeal  to  this  court,  or  seek  executive  clem- 
ency to  bo  discharged.  We  know  of  no  other  way  by 
which  he  could  ''be  discharged  according  to  law." 

The  following  authorities,  in  addition  to  those  already 
cited,  fully  discuss  the  question  of  contempts  of  court,  and 
will  show  a  remarkable  harnion}-,  except  as  to  the  right  of 
appeal,  in  the  statutes  of  the  several  States  of  the  Union, 
and  in  the  methods  of  procedure,  and  the  remedy.  The 
State  V.  Tipton,  1  Blackf.  166 ;  JUc3Mleny.  FurnasSy  1  Ind. 
160  ;  Kdly  v.  WerWc,  1  Ind.  550  ;  Banter  v.  The  State,  6 
Ind.  423;  Kernodle  v.  Cason,  25  Ind.  362;  Ex  PaHe  Smith, 
28  Ind.  47  ;  Whittem  v.  The  State,  36  Ind.  196  ;  The  State  v. 
Earl,  41  Ind.  464;  Cutler  v.  The  State,  42  Ind.  244;  McCon- 
nell  V.  The  State,  46  Ind.  298 ;  Burke  v.  The  State,  47  Ind. 
528 ;  Ilaskett  v.  The  State,  51  Ind.  176 ;  Wilson  v.  The  State, 
57  Ind.  71 ;  Stumph  v.  Pfeiffer,  58  Ind.  472;  Crook  v.  The 
People,  16  111.  534 ;  Seaman  v.  Duryea,  10  Barb.  523  ;  Pitt 
V.  Davison,  ZTl^.Y.2ib)  Adams  Y.  Haskell,  6  Cal.  316; 
Ex  Parte  Cohen,  6  Cal.  318;  Ex  parte  Kearney,  7  Wheat. 
88 ;  Gray  v.  Cook,  24  How.  Pr.  432 ;  The  Case  of  Brass 
Crosby,  Lord  Mayor  of  London,  3  Wils.  188 ;  Hol- 
man  v.  The  Mayor  of  the  City  of  Austin,  34  Tex- 
as, 668 ;  In  the  Case  of  Yates,  4  Johns.  317 ;  In  the 
Matter  of  Blair,  4  Wis.  521;  Hosack  v.  Rogers,  11  Paige, 
603;  Johnston  v.  The  Commonwealth,  1  Bibb,  598;  Haines 
V.  Haines,  35  Mich.  138;  Bickley  v.  Commonwealth,  2 
J.  J.  Mar.  572 ;  Baltimore  and  Ohio  P.  R.  Co.  v.  City  of 
Wheeling-,  13Grat.  40 ;  Commonwealth  v.  Newton,!  Grant,  Pa. 
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453  ;  In  re  HummeL  9  Watts,  416 ;  Yates  v.  The  People^  6 
Johns.  337;  Ex  Parte  Howe,  7  Oak  175;  Vertner  v. 
Martin^  10  Sm.  &  M.  103;  M'Creadie  v.  Senior^  4 
Paige,  378;  Stuart  v.  The  People,  3  Scam.  395  ;  The  People 
V.  ITackley,  24  N.  Y.  74 ;  Regina  v.  Paly,  Ld.  Raymond, 
1105;  Ex  Parte  Langdon,  25  Vt.  680;  The  People  v.  Crafi, 
7  Paige,  325 ;  The  Albany  City  Bank  v.  Schermerhom,  9  Paige, 
372;  Watson  v.  Nelson,  69  N.  Y.  536;  Coke  Lit.  288;  3 
Redlield  Wills,  412,  sees.  27,  28,  29  ;  Rex  v. Belt,  2  Salk. 
586  ;  Anonymous,  2  Salk.  586. 

We  think,  in  this  case,  that  there  was  no  sufficient 
ground  laid  to  authorize  the  attachment ;  that  the  facts 
proved  do  not  constitute  a  contempt;  that  the  fine  assess- 
ed was  without  authority  of  law  ;  and  that  the  imprison- 
ment exceeded  the  authority  of  the  court,  even  though  a 
contempt  had  been  proved. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  discharge  the  administrator  from  custody. 
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Practicx. — Bill  of  Exceptions  Filed  too  Late. — Record. — A  bill  of  excep- 
tions, setting  out  certain  motions  and  the  rulings  thereon,  filed  without 
leave  of  record,  subsequent  to  the  term  at  which  such  rulings  were  made, 
forms  no  part  of  the  record. 

Samr. — Motion  joT  Nera  Trial  not  Cut  Off  by  Special  Finding, — Answen  to 
Interrogatories. — The  making  of  a  special  finding  of  facts  by  the  jury,  in 
answer  to  interrogatories,  does  not  cut  ofiT  a  motion  for  a  new  trial. 

Same. — New  Trial.—  Assignment  of  Error. — Continuance. — Allowing  Jury  io 
take  Evidence  io  their  Room. — Error  in  refusing  a  continuance,  in  refusing 
to  submit  an  interrogatory  to  the  jury,  and  in  allowing  the  jury  to  take 
items  of  written  evidence  with  them  to  their  room,  are  grounds  for  a  new 
trial,  but  can  not  be  assigned  in  the  Supreme  Court,  as  errors. 

Samx. — BiU  of  Exceptions. — Motions  to  Strike  Outf  and  to  Paragrajth.—BiU 
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of  Partieulara. — Unless  made  part  of  the  record  by  a  bill  of  exceptions, 
no  question  is  presented  to  the  Supreme  Court  as  to  the  action  of  the 
lower  court  in  overruling  motions  for  an  order  to  paragraph  the  complaint, 
to  strike  out  parts  thereof,  and  for  a  bill  of  particulars  thereto. 

Samb. — Demurrer  for  Mi^oinder  of  Aetio7is. — Harmless  Ruling. — An  erro- 
neous ruling  upon  a  demurrer  for  a  misjoinder  of  causes  of  action  is  not 
available  to  reverse  a  judgment. 

Township  Trustek. — Action  on  Bond, — Relator, — County  Superintendent  — 
Section  7  of  the  amendatory  act  of  March  8th,  1878,  Acts  1878,  p.  79,  and 
1  R.  S.  1876,  p.  816,  authorizes  the  proper  county  superintendent,  in  speci* 
fied  cases,  to  institute  actions,  on  his  own  relation,  on  the  bond  of  a  default- 
ing township  trustee,  but  does  not  confer  that  right  upon  him  to  the  exclu- 
sion of  such  trustee's  successor. 

SAME.'The  successor  of  a  defaulting  township  trustee  is  a  proper  relator  in 
an  action  on  the  bond  of  the  latter. 

^AyL^.— 'Complaint, — Approval  of  Bond,-^ Demand. — In  an  action  on  the  bond 
of  a  deceased  defaulting  township  trustee,  the  complaint  set  out  the  bond 
as  an  exhibit,  which  showed  upon  its  face  that  it  had  been  executed  and  ac- 
knowledged before,  and  approved  by,  the  county  auditor  and  had  been 
duly  recorded.  The  breaches  alleged  were  a  conversion  of,  and  a  failure 
to  pay  over,  certain  funds  specifically  alleged  to  have  come  :nto  his  hands, 
as  such  trustee. 

ITeld,  on  demurrer,  that  no  special  demand  was  necessary,  and  that  the  bond 
had  been  executed,  acknowledged,  approved  and  recorded  in  accordance 
with  the  statute. 

Same.— i)t«p/ici/y. — Prac/ic«.— Duplicity  in  a  complaint  may  be  reached  by 
a  motion. 

Same. — Evidence, — Report. — Principal  and  Surety, — A  report  made  by  a 
defaulting  trustee  to  the  county  commissioners  is  admissible  in  evidence 
against,  but  is  not  conclusive  upon,  his  estate  or  his  sureties. 

Practice. — Discretion  of  Court, — Evidence  after  Close, — It  is  within  the  dis- 
cretion of  the  court,  after  a  party  has  closed  his  evidence,  to  allow  him  to 
introduce  evidence  as  to  a  material  fact,  omitted  before. 

Sams. — Interrogatory, — It  is  within  the  discretion  of  the  court  trying  a 
cause  to  decide  whether  an  interrogatory  propounded  is  relevant,  properly 
framed  and  presented  in  time.  And,  if  the  ground  covered  by  it  has  al- 
ready been  covered  by  another  interrogatory,  it  may  be  refused. 

Same. — Jury  may  not  take  with  them  Written  Evidence, — It  is  settled  law  in 
this  State,  that  it  is  error  to  allow  the  jury,  over  the  objections  of  a  party, 
to  take  with  them  to  their  room,  in  consulting  as  to  their  verdict,  items  of 
documentary  evidence  introduced  by  the  opposite  party. 

Prom  the  Monroe  Circuit  Court. 
Vol.  LXV.— 33 
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J.  W.  Buskirk,  H.  C.  Duncan,  J.  R.  East  and  C.  F. 
HendersoUy  for  appellants. 
J.  H.  Louden  and  It.  W.  MierSy  for  appellee. 

Perkins,  J. — The  State,  on  the  relation  of  James  B. 
Clark,  trustee,  etc.,  brought  an  action  upon  the  bond  of  M. 
L.  Snodgrass,  as  trustee  of  Bloomington  township,  Monroe 
county,  Indiana,  against  Hiram  J.  Nichols,  the  administra- 
tor upon  his  estate,  and  John  W.  Harryman  and  Henry 
Rott,  his  sureties  in  said  bond.  The  bond  was  executed 
by  the  obligors,  and  approved  by  the  auditor  of  Monroe 
county,  Nov.  5th,  1874. 

James  B.  Clark,  the  relator,  is  the  successor  of  said 
Snodgrass  in  the  office  of  township  trustee. 

The  amended  complaint  stated  the  public  funds,  and 
amount  and  kinds  thereof,  that  had  come  to  the  hands 
of  the  said  Snodgrass,  trustee,  and  alleged  a  conversion  of 
them,  failure  to  pay,  etc.,  aa  breaches  of  the  bond. 

Motions  for  a  continuance,  for  a  bill  of  particulars,  and 
for  an  order  to  paragraph  the  complaint,  were  made  and 
overruled,  at  the  February  term,  1876,  but  no  time  was 
given  for  the  filing  of  a  bill  of  exceptions,  and  the  bill  was 
not  filed  till  the  June  term,  1876.  This  was  too  late.  2 
R.  S.  1876,  p.  176. 

A  demurrer  to  the  complaint  was  filed  and  overraled, 
assigning  for  causes : 

1.  Want  of  facts ;  and, 

2.  Misjoinder  of  causes  of  action. 
Answer : 

1.  General  denial; 

2.  Payment  by  Snodgrass ; 

8.    Payment  by  the  sureties,  defendants; 

4.  That  the  bond  sued  on  was  given  upon  his  entering 
the  office  upon  a  second  term,  to  which  said  Snodgrass  had 
been  elected ;  that  the  defalcation  occurred  in  his  first  term ; 
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and  that,  consequently,  the  sureties  in  the  first,  not  in  the 
seconds  bond  were  liable. 

Demurrers  to  the  second,  third  and  fourth  paragraphs  of 
answer,  for  want  of  facts,  were  overruled,  and  exceptions 
entered. 

Reply  in  denial.  Trial  by  jury  at  the  April  term  of  said 
court,  verdict  for  plaintift',  for  |1,759.05,  and  answers  to  in* 
terrogatories,  as  follows : 

"  1.  What  amount  of  money,  if  any,  did  the  deceased, 
Snodgrass,  receive,  as  trustee,  after  October  19th,  1874,  and 
before  the  execution  of  the  bond  in  suit  ? 

"  Ans.    None. 

«  2.  What  amount  of  funds,  if  any,  did  Snodgraas  have 
on  hand,  as  trustee,  when  the  bond  in  suit  was  executed  ? 

"Ans.     $2,551  yVo- 

^^  3.  What  amount  has  said  Snodgrass  disbursed,  as 
trustee,  since  the  execution  of  the  bond  ? 

"Ans.    »2,300tVu-" 

Thereupon  the  defendants  Rott  and  Harryman,  sureties 
on  the  bond  of  Snodgrass,  moved  for  a  new  trial,  assign- 
ing eighteen  causes  therefor. 

The  special  finding  did  not  cut  off  a  motion  for  a  new 
trial. 

The  motion  was  overruled,  and  exceptions  entered. 

Appeal  by  Harryman  and  Rott,  the  sureties,  Nichols, 
the  administrator  of  Snodgrass,  declining  to  join  therein. 

The  errors  assigned  are  as  follows : 

1.  Overruling  a  motion  for  a  continuance ; 

2.  Overruling  motion  for  an  order  on  plaintiff  to  para- 
graph complaint  and  furnish  bill  of  particulars  ; 

8.  Overruling  motion  to  order  parts  of  complaint  to  be 
struck  out ; 

4.  Overruling  demurrers  to  amended  complaint; 

5.  Permitting  the  jury  to  take  with  them,  to  their  room, 
certain  written  evidence  in  said  cause ; 
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6.  Refusing  to  submit  interrogatory  4,  propounded  by 
appellants,  to  the  jury;  and, 

7.  Overruling  the  motion  for  a  new  trial. 

The  matters  of  the  first,  fifth  and  sixth  assignments  of 
error  might  have  been  assigned  as  causes  for  a  new  trial, 
but  could  not  be  assigned  as  errors  on  appeal.  2  R.  S. 
1876,  p.  179. 

The  action  of  the  court,  complained  of  in  the  second  and 
third  assignments,  is  not  shown  by  bill  of  exceptions  to 
have  occurred. 

The  fourth  assignment  of  error  was  invalid.  The 
amended  complaint  contained  a  cause  of  action. 

The  objections  to  it,  urged  by  appellant,  are  three,  viz. : 

1.  That  the  county  school  superintendent  was  the 
necessary  relator,  and  sec.  7,  Acts  1873,  p.  78,  is  cited.  See 
1  R.  S.  1876,  p.  816. 

2.  That  the  complaint  should  have  averred  that  the 
bond  on  which  the  suit  was  brought,  had  been  approved 
by  the  county  commissioners. 

3.  That  It  should  have  averred  a  special  demand. 

As  to  the  first  objection,  it  is  enough  to  say,  that,  if  the 
statute  authorizes  the  county  school  superintendent  to  be 
a  relator,  it  dDes  not  make  him  the  exclusive  relator  in 
any  case,  but  only  gives  him  a  right  concurrent  with  that 
possessed  by  the  township  trustee,  to  act  as  such,  in  special 
cases.     See  Ivglis  v.  The  State,  ex  rel.^  61  Ind.  212. 

As  to  the  second  objection,  the  bond  was  made  an  ex- 
hibit in  the  complaint,  and  filed  with  it.  It  showed  that  it 
was  executed  and  acknowledged  before,  and  approved  by, 
the  auditor  of  Monroe  county,  and  was  duly  recorded.  This 
was  a  compliance  with  the  statute.  Sec.  5,  p.  900, 1  R.  8. 
1876.     See  Allen  v.  The  State,  ex  rel,  61  Ind.  268. 

As  to  the  third  objection,  that  the  complaint  should 
have  averred  a  special  demand : — 

This  was  not  necessary,  upon  the  facts  alleged.     Shot^ 
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V.  The  State,  ex  rel.,  63  Ind.  403 ;  Hudson  v.  The  State^  ex 
rel.y  54  Iiid.  378.    The  complaiut  was  sufficient. 

It  may  be  here  observed,  that  no  judgment  will  be  re- 
versed "  for  any  error  committed  in  sustaining  or  over- 
ruling a  demurrer  for  misjoinder  of  causes  of  action."  2 
R.   S.  1876,  p.  59.  • 

Duplicity  might  be  ground  for  a  motion. 

The  seventh  assignment  of  error,  viz.,  the  overruling  of 
the  motion  for  a  new  trial,  remains  to  be  considered. 

Among  the  causes  for  a  new  trial  were  the  following : 

1.  Error  in  giving  certain  specified  instructions,  sever- 
ally excepted  to ; 

2.  Error  in  refusing  certain  instructions; 

3.  Error  in  permitting  the  plaintiif  to  prove  a  demand, 
after  the  State  had  rested ; 

4.  Error  in  refusing  to  submit  an  interrogatory  to  the 
jury; 

5.  Error  in  permitting  the  jury  to  take  with  them,  on 
retiring  to  consult  of  the  verdict,  certain  items  of  writ- 
ten evidence ; 

6.  Error  in  permitting  the  plaintiff  to  prove,  upon  the 
trial,  the  signature  of  Snodgrass,  deceased,  to  the  bond 
sued  on,  by  the  relator  in  the  suit,  James  B.  Clark,  and 
permitting  him  to  testify  in  the  cause,  over  the  objection 
of  the  defendant ;  and, 

7.  Error  in  admitting  in  evidence  a  report  to  the  coun- 
ty commissioners,  made  by  said  trustee,  Snodgrass,  and 
one  made  by  said  relator,  Clark,  successor  in  office  of  said 
Snodgrass. 

As  to  the  first  ground  above  mentioned  for  a  new  trial, 
viz.,  the  giving  of  certain  instructions : 

The  court  instructed  the  jury  thus: 

"  Evidence  has  been  introduced,  tending  to  show  that 
in  the  month  of  October,  1874,  and  on  the  20th  day  of 
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that  month,  the  said  Saodgrass  was  trustee  of  said  Bloom- 
ington  township,  and  as  such  made  his  annual  report  to  the 
board  of  commissioners,  which  report,  showing  the  re- 
ceipts and  expenditures  of  said  trustee,  has  been  presented 
to  you  in  evidence.  This  report  you  are  to  take  as  the 
amount  with  which  said  truMee  was  chargeable  at  that 
time,  as  Well  as  the  amount  with  which  he  should  be  cred- 
ited at  the  20th  of  October,  1874." 

This  cause  was  tried  upon  the  theory  that  the  reports  of 
the  officer  were  conclusive  upon  him  and  his  sureties,  and 
could  not  be  attacked  collaterally  by  either.  We  have 
held  that  this  view  of  the  law  is  erroneous  as  to  the  reports 
of  guardians,  and  it  must  be  equally  so  as  to  the  reports 
of  a  township  trustee.  Lowry  v.  The  State,  ex  rel.y  64 
Ind.  421. 

The  like  error  was  committed  in  the  refusal  of  an  in- 
struction asked. 

For  this  error  the  judgment  in  the  case  must  be  re- 
versed. But,  as  a  new  trial  will  probably  be  one  of  the 
consequences  of  the  reversal,  it  is  proper  that  we  inti- 
mate an  opinion  upon  some  of  the  other  assigned 
errors. 

The  third  cause,  as  above  mentioned,  for  a  new  trial, 
atates  matter  in  the  discretion  of  the  court. 

The  cause  numbered  four  arises,  not  under  the  follow- 
ing provision  of  the  statute,  2  R.  S.  1876,  p.  156,  sec.  303 : 
"Either  party  may  propound  interrogatories  to  be  filed 
with  the  pleadings  relevant  to  the  matter  in  controversy, 
and  require  the  opposite  party  to  answer  the  same  under 
oath;"  but  under  sec.  836,  p.  171,  of  the  volume  above 
cited. 

It  is  for  the  court  below  to  decide  whether  an  interroga- 
tory propounded  is  relevant,  properly  framed,  and  pre- 
sented in  due  time,  and,  where  the  party  had  already 
propounded  one  that  was  submitted  to  the  jury,  it  might 
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not  be  error  in  the  court  to  refuse  to  submit  another  cov- 
ering precisely  the  same  point. 

As  to  cause  five,  appellees,  in  their  brief,  say : 
"  We  insist  that  the  action  of  the  court  is  sustained 
by  law  and  reason.  What  could  a  jury  do  with  a  case  in- 
volving several  folios  of  charges  and  credits,  without  some 
memorandum  to  refresh  their  recollection?  Does  any  one 
suppose  that  they  could  remember  all  these  diiierent 
amounts,  and  figure  out  an  intelligent  verdict  ?  Kot  one. 
The  objection  was  not  made  for  the  purpose  of  assisting 
the  jury  to  arrive  at  a  correct  conclusion.  Common  sense 
demands  that  they  should  have  the  reports.  What  says 
the  law  ?  In  the  Revised  Statutes  of  1843,  page  784,  sec. 
332,  we  have  this  provision  :  '  The  court,  in  all  trials,  shall 
have  a  right  to  determine  what  papers  shall  be  taken  froih 
the  bar  by  the  jury  to  their  room,  any  foi^ner  usage  of 
law  to  the  contrary  notwithstanding.' 

**  The  revision  of  1852  is  silent  as  to  what  papers  the 
court  may  permit  the  jury  to  take  to  their  room.  There 
iB  nothing  in  it  on  the  subject.  Section  802  of  the  Revision 
of  1852  (2  R.  S.  1876,  p.  314)  provides,  'The  laws  and 
usages  of  this  State  relative  to  pleadings  and  practice  \vl 
civil  actions  and  proceedings,  not  inconsistent  herewith, 
and  as  far  as  the  same  may  operate  in  aid  hereof,  or  to  sup- 
ply any  omitted  case,  are  hereby  continued  in  force.'  The 
provision  in  the  statutes  of  1843  is  not  inconsistent  with 
any  provision  in  the  code  of  1852  on  this  subject,  for  the 
code  of  1852  is  silent.  Hence  section  332  of  the  Revised 
Statutes  of  1843  is  in  force  to  supply  an  omitted  case.  It 
is  entirely  applicable  to  our  present  code,  and  supplies 
an  omission.  In  Waltz  v.  Roberisov^  7  Blackf.  499,  the 
court  permitted  the  jury  to  take  to  their  room  a  bill  of 
lumber,  and  this  court  sustained  the  ruling.  InWhithead 
v.  Keyes^  1  Am.  L.  Reg.,  n.  s.,  471,  the  Supreme  Court  of 
Massachusetts  uses  this  language  :    '  It  is  not  a  matter  of 
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right  that  depositions  used  in  the  trial  of  a  cause  shall  be 
delivered  to  the  jury,  on  their  retiring  to  consider  of  their 
verdict.  It  is  matter  of  discretion,  the  exercise  of  which 
by  a  judge  is  not  a  legal  ground  of  exception.*  The  fol- 
lowing authorities  are  cited  in  support  of  the  ruling:  Gra- 
ham on  New  Trials,  80 ;  Spence  v.  Spence,  4  Watts,  165 ; 
Alexander  v.  Jameson j  5  Binney,  288. 

"  The  Supreme  Court  of  New  York,  in  Porter  v.  Mount, 
45  Barb.  422,  in  discussing  this  subject,  say  :  '  Another 
exception  was  taken  on  the  ground  that  the  circuit  judge 
allowed  the  jury,  against  the  objection  of  the  defendants' 
counsel,  to  take  to  their  room  the  bond  and  mortgage  re- 
ceived in  evidence  at  the  trial.  In  England  there  are  some 
cases,  and  perhaps  in  this  country,  where  new  trials  have 
been  granted  on  such  grounds,  but  it  is  time  they  were  ex- 
ploded and  repudiated.  *  *  If  written  documents  or 
papers  used  in  evidence  on  a  trial  can  only  be  taken  to  a 
jury  room  upon  the  consent  of  the  parties,  it  is  quite  ap- 
parent that  the  practice  in  such  cases  stands  upon  a  very 
uncertain  footing.  Such  consent  will,  many  times,  be  with- 
held when  the  papers  and  documents  would  materially  aid 
the  jury  in  their  deliberations.  It  is  properly  a  question  to  be 
left  unqualifiedly  to  the  discretion  of  the  circuit  judge.'  To 
the  same  eff'ect  is  the  case  of  Schappner  v.  Second  Ai\  BaU- 
road  Co.,  55  Barb.  497." 

See  other  cases  in  this  court  on  this  subject :  Alexander 
v.  Dunn,  5  Ind.  122;  Cheek  v.  The  State,  85  Ind.  492  ;  Bersch 
v.  The  State,  13  Ind.  434 ;  Smith  v.  McMillen,  19  Ind.  391 ; 
Ball  V.  Carley,  3  Ind.  577  ;  Matlock  v.  Todd,  19  Ind.  130,  p. 
132 ;  Harrison  v.  Price,  22  Ind.  165,  on  p.  168  ;  Collins  v. 
Frost,  54  Ind.  242  ;  Chance  v.  The  Indianapolis,  etc.,  6?.  R. 
Co.,  32  Ind  472  ;  Eden  v.  Lingenfelter,  39  Ind.  19;  LoU  v. 
Briggs,  50  Ind.  346. 

In  Eden  v.  Lingenfelter,  supra,  Downey,  J.,  says : 

"  Under  the  statute  of  1843,  the  court  could  decide  what 
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papers  the  jury  should  take  with  them  to  their  room.  R. 
S.  1843,  p.  734 ;  Waltz  v.  Robertson,  7  Blackf.  499.  But  no 
such  provision  is  found  in  the  present  statute.  The  prac- 
tice ahnost  uniformly  prevailing  over  the  State,  and  the 
better  practice,  too,  we  think,  is  not  to  send  the  evidence 
out  with  the  jury,  except  as  they  carry  it  in  their  memory. 
This  may  be  inferred,  probably,  from  the  section  of  the 
code  of  practice  which  we  have  quoted,  which  provides 
that  the  jury  shall  be  brought  into  court  if  they  disagree 
as  to  any  part  of  the  testimony,  etc." 

In  Lotz  v.  Briggs^  supruy  it  is  said,  by  Wordbn,  J. : 

**  On  the  trial  of  the  cause,  the  defendant  gave  in  evi- 
dence the  record  of  a  former  action  between  the  same  par- 
ties in  the  same  court.  As  the  jury  were  about  to  retire 
to  consider  of  their  verdict,  they  requested  to  be  permitted 
to  take  the  papers  constituting  the  record  thus  given  in 
evidence  to  their  room,  to  determine  the  issue  involved  in 
that  case.  To  this  the  plaintiff  objected,  •but  the  court 
overruled  the  objection,  and  allowed  the  jury  to  take  the 
papers  to  their  room.  Plaintiff  excepted.  This  is  assigned 
as   one  of  the  causes  for  a  new  trial. 

**  This  action  of  the  court  was  erroneous,  as  was  held 
by  this  court,  in  the  case  of  Eden  v.  LingenfelteVy  39  Ind. 
19.    See,  also,  Cheek  v.  The  State,  35  Ind.  492." 

We  regard  it  as  settled  law  in  this  State,  that  it  is  error 
to  permit,  over  the  objections  and  exceptions  of  the  oppo- 
site party,  items  of  documentary  evidence  to  be  taken  to 
their  consultation  room  by  the  jury.  We  approve  of  this 
view  of  the  law,  as  likely  to  be  attended,  in  its  practical 
adrninistration,  with  less  evil  than  would  attend  the  oppo- 
site rule  of  law  on  this  subject. 

As  to  the  sixth  cause  for  a  new  trial,  viz.,  permitting 
Clark  to  testify,  see  Cravens  v.  Kitts,  64  Ind.  681.  See 
the  act  of  March  15th,  1879,  Acts  1879,  p.  245,  which 
will  be  in  force  before  this  cause  can  be  again  tried.    The 
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execution  of  the  bond  was  not  proved  by  said  Clark,  bat 
by  one  Mr.  Hunter. 

Touching  the  seventh  cause  for  a  new  trial,  we  think 
the  first  report  mentioned  therein  was  admissible  in  evi- 
dence. The  sureties  in  the  bond  sued  upon  would  be  lia- 
ble for  moneys  that  were  in  the  trustee's  hands  when  said 
bond  was  executed,  or  that  came  into  his  hands  after- 
ward, in  his  official  capacity.  Allen  v.  Thi  State^  supra. 
We  think  the  trustee's  report  as  to  the  amount  of  funds 
in  his  hands  on  the  20th  of  October,  1874,  would  be  ad- 
missible as  tending  to  show  the  amount  in  his  hands  on 
the  5th  of  November  following.  It  would  not,  of  course, 
be  conclusive. 

As  to  the  second  report  objected  to,  we  do  not  discover 
that  it  could  have  harmed  the  defendants ;  but  the  facts 
touching  its  admission  are  not  stated  with  such  precision 
in  the  record  as  to  enable  us  to  judge  of  the  correctness  of 
the  ruling  below  in  admitting  it. 

Revereed,  with  costs ;  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


Pbrry  v.  Barnett. 

Negligence. —  Wilful  Carelessness,-^  Obstruction  of  Highway, —  Bridge.-^ 
Complaint  for  Damages, — A  complaint  for  damages  aUeged  that  the  plain* 
tiff,  in  travelling  along  a  public  highway,  without  fault  or  negligence  on  his 
part,  drove  his  team  upon  a  "  pile  of  wooden  timbers,  intended  to  serve  as  a 
bridge,  which  the  defendant  had  placed  in  said  road  at  a  point  where"  it 
crossed  a  "  deep  and  dangerous  bayou  ;  "  that  such  timbers  **  had  been  so 
carelessly  placed  there  by  the  defendant,  that"  plaintiff's  team  '*fell  through 
and  over  said  timbers,"  and  were  killed  ;  that  such  accident  *'was  wholly  and 
solely  attributable  to  the  negligence,  carelessness  and  wilful  misconduct 
of  the  defendant  in  placing ''  such  timbers  at  a  point  in  **  said  road  where 
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they  could  not  be  avoided  by  travellers,  nor  the  danger  *  ascertained  before 

going  upon  them." 
Heliif  on  demurrer,  that  the  complaint  is  sufficient. 
Same. — Evidence. — Supervisor. —  Evidence  showing  that  the  defendant,  as 

the  proper  supervisor,  had  built  such  bridge  in  an  unskilful    manner, 

and  of  unfit  material,  would  not  sustain  a  verdict  for  the  plaintiff  under 

such  complaint. 

Prom  the  Jackson  Circuit  Court. 

B.  H.  Burrell  and  F.  EmersoUy  for  appellant. 
S.  B.  VoyleSj  for  appellee. 

WoRDEN,  J. — Action  by  Barnett  against  Perry. 

The  complaint  alleged,  "  That  heretofore,  in  1874,  the 
plaintiff  was  the  exclusive  owner  of  two  living  mules, 
each  of  which  was  worth  the  sum  of  $150 ;  that  plaintiff 
was  going  along  one  of  the  public  highways  in  Vernou  town- 
ship, in  Jackson  county,  Indiana,  driving  said  mules,  which 
were  hitched  to  a  wagon,  when,  without  fault  or  negli- 
gence of  this  plaintiff,  he  drove  said  mules  and  wagon 
upon  a  structure  or  pile  of  wooden  timbers,  intended  to 
serve  as  a  bridge,  which  the  defendant  had  placed  in  said 
road,  at  a  point  where  said  road  crosses  a  deep  and  dan« 
gerous  bayou,  and  said  structAe  or  pile  of  wooden  timbers 
were  and  had  been  so  carelessly  placed  there  by  the  de- 
fendant that  said  plain  tiff' 's  mules  fell  through  and  over 
the  said  timbers,  and  such  fall  resulted  in  the  death  of  said 
mules  then  and  there,  to  the  damage  of  this  plaintift^of 
1300 ;  that  defendant,  in  placing  said  timbers  in  said 
road,  acted  carelessly  and  without  regard  to  the  safety  of 
travellers  of  said  road,  such  as  the  plaintiff  at  the  time 
was,  and  the  destruction  of  the  plaintiff's  property  was 
wholly  and  solely  attributable  to  the  negligence,  careless- 
ness and  wilful  misconduct  of  said  defendant  in  placing 
said  dangerous  timbers  in  said  road,  at  said  point  of  said 
road,  where  they  could  not  be  avoided  by  travellers,  nor 
the  dangerous  condition  ascertained  before  goinsf  upon 
them ;  and  the  plaintiff  avers,  that,  by  reason  of  the  de- 


524  SUPREME  COURT  OF  INDIAIIA. 

Perry  v,  Bamett. 

fendant's  wilful  negligence,  as  aforesaid,  this  plaintiflF  was 
and  is  damaged  by  the  said  loss  of  his  said  mules  in  the  sum  of 
$300,  for  which  sum,  together  with  costs,  he  prays  judg- 
ment against  the  defendant/' 

■  The  defendant  demurred  to  the  complaint,  for  want  of 
sufficient  facts,  but  the  demurrer  was  overruled,  and  he 
excepted. 

Issue;  trial  by  jury;  verdict  and  judgment  for  the 
plaintiff,  over  a  motion  for  a  new  trial. 

Errors  are  assigned  upon  the  rulings  upon  the  demur- 
rer and  the  motion  for  a  new  trial. 

The  complaint  seems  to  us  to  have  been  good.  It  al- 
leged an  obstruction  by  the  defendant  of  the  highway, 
whereby  the  plaintiff,  without  any  fault  on  his  part,  was 
injured.     Wood  v.  Mears,  12  Ind.  515. 

On  the  trial  of  the  cause,  it  appeared  that  the  defendant 
was  the  supervisor  of  the  road  district  in  which  the  al- 
leged "  pile  of  wooden  timbers,  intended  to  serve  as  a 
bridge,"  was  placed  upon  the  road.  The  "  pile  "  consisted 
of  a  bridge  built  across  the  bayou.  It  was  built  under  the 
direction  of  the  defendant,^s  such  supervisor.  The  bridge 
was  not,  of  itself,  an  obstruction  of  the  highway.  It  was 
a  good,  substantial  bridge,  except  the  defects  hereinafter 
stated.  It  was  about  eighteen  feet  long,  twelve  feet  wide, 
and  eight  feet  high  above  the  water.  It  had  no  side  rail- 
ing, and  the  approaches  were  "  too  steep,"  in  the  lan- 
guage ojf  one  of  the  witnesses.  It  was  covered  with  two- 
inch  green  plank,  laid  close  together,  but  not  spiked  or 
otherwise  fastened  down  ;  but  stakes  were  put  in  at  the 
front  of  the  approaches,  to  keep  the  floor  from  slipping. 
The  bridge  was  built  in  September,  1874.  In  January, 
1875,  the  plaintiff  was  driving  along  the  road  with  his 
mules,  and  attempted  to  cross  the  bridge.  At  this  time, 
it  may  be  supposed,  the  planks  covering  the  bridge  had 
become,  to  some  extent,  seasoned  and  shrunk.     When  the 
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mules  got  upon  the  bridge,  the  wagon  yet  being  upon  the 
steep  approach,  they  began  to  slip,  and  caught  their  toes 
in  the  cracks  between  the  planks  covering  the  bridge  and 
turned  them  over,  the  legs  of  the  mules  going  through 
the  bridge.  One  of  the  mules,  in  his  struggles  to  free 
himself,  was  precipitated  over  the  edge  of  the  bridge  upon 
the  ice  below,  and  was  killed.  The  other  was  so  badly 
injured  that  he  died  a  few  months  afterward.  No  fault, 
so  far  as  we  can  see,  was  attributable  to  the  plaintiflF. 

This  was  the  case,  in  substance,  made  by  the  plaintiff's 
evidence;  and  the  question  arises,  whether  it  made  out 
the  case  stated  in  the  complaint.  The  complaint  alleges, 
that  "the  destruction  of  the  plaintiff's  property  was 
wholly  and  solely  attributable  to  the  negligence,  careless- 
ness and  wilful  misconduct  of  the  defendant,  in  placing 
said  dangerous  timbers  in  said  road,  at  said  point  of  said 
road  where  they  could  not  be  avoided  by  travellers,  nor 
the  dangerous  condition  ascertained  before  going  upon 
them." 

The  theory  of  the  complaint  is,  that  the  defendant  care- 
lessly and  wilfully  placed  an  obstruction  in  the  highway. 
The  evidence  does  not  show  such  obstruction. 

The  defendant,  as  such  supervisor,  had  authority  to 
build  the  bridge,  which,  as  a  bridge,  was  no  obstruction. 
If  the  defendant  was  guilty  of  any  wrong,  it  was  in  this, 
that  he  failed,  as  such  supervisor,  to  put  or  keep  the 
bridge  in  a  proper  condition  to  make  it  reasonably  safe ; 
and  if  he  is  liable  to  an  action  at  all  in  the  premises,  it  is 
for  failing  to  discharge  his  official  duty  in   that   respect. 

We  need  not,  in  this  case,  determine  whether  he  would 
be  liable  to  such  action  or  not.  That  would  depend  upon 
the  powers  conferred,  and  the  duties  imposed  upon  him, 
and  the  means  at  his  command  to  perform  the  duties  im- 
posed. House  V.  The  Board  of  CommWs  of  Montgomery 
Co.,  60  Ind.  580. 
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We  are  of  opinion  that  the  evidence  did  not  support 
the  case  stated  in  the  complaint ;  in  other  words,  that  the 
complaint  was  not  proved  "  in  its  general  scope  and  mean- 
ing.'' 2  R.  S.  1876,  p.  81,  sec.  96.  The  JeffersonviUe,  etc., 
B.  R.  Co.  V.  Worland,  50  Ind.  389- 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings. 

Opinion  filed  at  November  Term,  1878. 

Petition  for  a  rehearing  overraled  at  May  Term,  1879. 


m  ^'        T^^  Grand  Rapids  and  Indiana  R.  R.  Co.  v.  Boyd. 

Railroad. —  Com?hon  Carrier  of  Pasaengers. —  Negligence. — A  passenger 
upon  a  railroad  train  takes  all  the  risks  attending  that  mode  of  tn?el, 
except  such  as  are  caused  or  increased  solely  by  the  negligence  of  the 
carrier. 

Same. — A  common  carrier  is  an  insurer  of  the  passenger^s  safety  odIt 
against  the  risks  caused  or  increased  solely  by  its  own  negligence. 

8am  B. — Extent  of  Negligence, — The  negligence  for  which  the  carrier  is  liable 
includes  negligence  concerning  the  condition  of  its  road,  the  character  of 
its  machinery,  the  quality  of  its  cars,  the  sufficiency  of  its  equipments,  tbe 
skill  and  conduct  of  its  agents  and  employees,  and  every  other  thing  neces- 
sary to  the  safety  of  a  passenger  who  himself  is  not  at  fault. 

8am  B. — Action  by  Passenger  for  Injury. — Special  Finding. — Anawen  to  In- 
ierrogatorwa. —  Verdict. — In  an  action  against  a  railroad  company,  by  a 
passenger,  for  injuries  received  through  the  alleged  negligence  of  tbe  de- 
fendant in  employing  an  incompetent  engineer  and  defective  machinery, 
in  suffering  the  road  to  be  out  of  repair  and  in  running  the  train  reck- 
lessly, thereby  wrecking  the  train  carrying  the  plaintiff,  the  jury,  witb 
their  general  verdict  for  the  plaintiff,  found  specially,  that,  at  a  point  on 
the  defendant's  road  where  the  ties  were  bad  and  the  rails  short,  because 
of  a  flaw,  discoverable  by  a  practicable  test,  in  an  axle  of  one  of  the  tracks 
of  the  tender,  such  axle  broke,  throwing  the  train  on  which  the  plaintiflT 
was  riding  from  the  track,  thereby  injunng  him. 

Held^  that  such  finding  supports,  but  is  no  stronger  than,  the  general  verdict. 

Same. — Judgment  Non  Obstante.— ^xmYi  jury  also  found  specially,  that,  three 
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months  previous  to  the  accident,  such  axle  had  been  *'  tested  *  by  the  best 
approved  methods  in  use  "  and  had  been  duly  inspected  just  before  the 
train  left  on  the  trip  during  which  the  accident  occurred  ;  that  the  flaw 
could  not  have  been  detected  ;  that  the  axle  had  been  made  by  a  good  and 
reputable  manufacturer  ;  that  the  train,  at  the  time  of  the  accident,  was 
running  at  a  safe  rate  of  speed  ;  that  the  road  was  in  ordinary  condition  ; 
and  that  no  act  of  negligence  "  in  particular  "  had  been  committed  by  the 
defendant,  or  by  any  of  its  agents  or  employees  '*  in  particular.'* 
Heldy  that  the  defendant  was  entitled  to  judgment  notwithstanding  the  ver- 
dict. 

From  the  Elkhart  Circuit  Court. 

A.  A.  Chapin^  for  appellant. 

J.  D.  Fen^all  and  J.  S.  Drake,  for  appellee. 

BiDDLE,  J. — Complaint  in  two  paragraphs,  by  the  appel- 
lee, against  the  appellant,  for  an  alleged  injury  received  as 
a  passenger,  through  the  negligence  of  the  appellant  as  a 
common  carrier.  Both  paragraphs  are  essentially  the 
same,  hut,  as  the  second  is  more  full  and  complete  in  its 
avennents  than  the  firet,  we  omit  the  first  entirely. 

The  second  paragraph  avers,  in  substance,  that  the  ap- 
pellant, at  and  before  the  time  of  the  alleged  injury,  was 
the  owner  of  a  railroad  for  the  convejance  of  passengers 
for  hire,  extending  from  Fort  Wayne,  in  Allen  county,  In- 
diana, to  Petoskey,  in  Emmet  county,  in  the  State  of  Mich- 
igan, and  in  its  course  passing  through  Lagrange,  in  La- 
grange county,  Indiana,  and  Grand  Kapids,  in  the  State  of 
Michigan ;  that,  on  the  4th  day  of  November,  1874,  the 
appellee,  Boyd,  took  passage  on  a  train  of  cars  on  said 
railroad,  at  Lagrange  aforesaid,  for  Grand  Rapids ;  that 
the  appellant,  disregarding  her  duty  in  that  behalf,  em- 
ployed a  careless  and  incompetent  engineer  to  run  said 
train,  and  she  suffered  and  permitted  the  said  railroad  to 
get  out  of  repair,  in  this,  that  the  cross-ties  were  rotten, 
and  the  rails  thereon  were  insecurely  fastened  down  and 
out  of  shape,  and  that  the  cars  were  not  kept  in  a  good  and 
safe  condition  for  the  conveyance  of  passengers,  that  one 
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of  the  axles  under  the  tender  was  carelessly  suffered  and 
permitted  to  remain  for  a  long  time  in  a  defective  and  un- 
safe condition,  and  that,  while  said  engineer  was  running 
said  train  of  cars  at  a  high  and  dangerous   rate  of  speed, 
the  car  in  which  the  appellee  was  riding  was  thrown  from 
the  track,  by  reason  of  the  breaking  of  the  axle  under  said 
tender,  and  the  unsound  ties  and  insecure  fastening  of  the 
rails,  and  precipitated  down  an  embankment,  and  that,  af- 
ter the  breaking  of  said  axle,  and  the  said  cars  were  off 
the  track,  the  appellant  continued  to  run  said  train  of  ears 
at  an  unreasonable  and  dangerous  rate  of  speed,  without 
making  proper  efforts  to  stop  them ;  that,  by  reason  there- 
of and  without  any  negligence  or  carelessness  on  the  part 
of  the  appellee,  but  wholly  on  account  of  the  negligence 
and  carelessness  of  the  appellant  and  her  employees,  he 
was  greatly  and  permanently  injured  and  bruised  in  his 
back,  spine,  and  lower  limbs,  and  in  consequence  thereof 
he  was  sick  for  a  long  time,  and  suffered  great  pain,  and 
was  unable  to  perform  any  labor  or  make  any  violent  ex- 
ertion, and  that  he  has  expended  large  sums  of  money  for 
medical  attendance  and  in  endeavoring  to  be  cured  of  his 
injuries  so  received,  whereby  he  has  been  greatly  damaged, 
for  which  he  demands  judgment. 

A  separate  demurrer,  for  the  alleged  want  of  sufficient 
facts,  was  overruled  to  each  paragraph  of  the  complaint, 
and  exceptions  reserved.  The  answer  was  a  general  deni- 
al.    Trial  by  jury,  and  a  general  verdict  for  the  appellee. 

With  the  verdict  the  jury  returned  answers  to  the  inter- 
rogatories submitted  by  the  appellee,  as  follows : 

"  1st.  Was  the  plaintiff  injured  by  a  train  of  cars  being 
thrown  from  the  track  of  the  defendant's  railroad,  on  or 
about  the  5th  of  November,  1874  ? 

"Ans.     Yes. 

"  2d.  Was  plaintiff,  at  the  time,  a  passenger  on  defend- 
ant's oars  ? 

"Ans.    Yes. 
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*^  8d.  Did  an  axle  in  the  trucks  to  the  tender  in  said 
train  break,  and  contribute  to  the  injury  of  plaintiff  ? 

"Ans.    Yes. 

"  4th.  Was  there  a  flaw  or  defect  in  said  axle,  before 
the  accident? 

"Ans.     Yes. 

*^  5th.  Could  said  flaw  or  defect  have  been  discovered 
by  any  practicable  test  ? 

"Ans.    Yes. 

"  6th.  Is  there  such  an  appliance  known  as  a  safety 
beam,  iron  or  stirrup,  and  used  on  the  trucks  of  cars  and 
tenders  ? 

"  Ans.    Yes. 

"  7th.  For  how  long  was  said  appliance  known  to  de- 
fendant, prior  to  the  5th  of  November,  1874  ? 

"Ans.    About  4  years. 

"  8th.  Is  the  use  of  the  safety  beam  or  iron  designed 
to,  and  will  it  tend  to,  prevent  accidents  to  broken  axles, 
broken  in  the  manner  of  the  one  in  question  in  this  case  ? 
^Ans.     It  might  be  possible. 

9th.     Was  the  train  running  at  a  high  and  dangerous 
rate  of  speed  at  the  time  of  the  accident  ? 

"Ans.     No. 

"  10th.  At  what  rate  of  speed  was  the  train  running  at 
the  time  of  the  accident  ? 

"Ans.    About  thirty  miles  per  hour. 

"  11th.  Were  the  defendants  or  her  agents  negligent  in 
the  management  of  said  train  ? 

"Ans.    No. 

"  12th.  What  agent  was  negligent  or  careless  in  the 
management  of  said  train  ? 

"Ans.    None. 

"  13th.  Was  said  railroad  track,  at  the  place  of  accident, 
in  good  order  and  repair  ? 

"  Ans.     Ordinarily. 
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^^14th.  If  said  track  was  not  in  good  repair,  state  in 
what  way  and  manner  it  was  not  in  good  order  and  re- 
pair. 

^^Ans.    Bad  ties  and  short  rails." 

The  jury  also  returned  answers  to  interrogatories  sub- 
mitted by  the  appellant,  as  follows  : 

"  1st.  Where  did  the  accident  occur,  by  which  plain- 
tiff claims  to  have  been  injured? 

"Ans.  Near  county  line,  between  Kent  and  Allegan 
counties,  in  Michigan. 

^^  2d.  Was  not  the  accident  caused  by  the  breaking  of 
an  axle  of  the  tender  of  the  engine  of  the  train  upon 
which  the  plaintiff  was  riding? 

"Ans.    Yes,  it  was. 

*^  3d.    Was  there  any  defect  in  said  axles  ? 

"Ans.    Yes,  there  was. 

"  4th.  K  there  were  any  defect  in  the  axle,  state  what 
it  was. 

"Ans.    It  was  a  flaw. 

"  5th.  Was  not  said  axle,  in  the  month  of  August 
prior  to  the  accident,  tested  under  the  supervision  of  James 
M.  Boon,  by  the  best  approved  methods  in  use? 

"Ans.    Yes,  it  was. 

"  6th.  If  said  axle  was  tested,  and  in  the  manner 
named  in  the  preceding  question,  was  any  defect  dis- 
covered ? 

"Ans.    None. 

"  7th.  Was  not  the  said  engine  and  tender  inspected  at 
Fort  Wayne,  before  the  train  left  on  the  trip  in  which  the 
accident  occurred  ? 

"Ans.     Yes. 

"  8th.  If  there  were  any  flaw  in  said  axle,  could  it  have 
been  detected  by  a  careful  inspection  before  the  train  left 
Fort  Wayne  on  that  trip  ? 

"Ans.    It  might  not  at  that  time. 
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^^  9th.  Waa  not  said  axle  made  by  a  good  and  reputable 
manufacturer  ? 

Ans.     Yes,  it  was. 

10th.    Did  said  axle  receive  any  unusual  strain  before 
it  broke,  and,  if  so,  when  and  where  did  it  receive  it  ? 

"Ans.    No  unusual  strain  proven. 

"  11th.  At  what  rate  of  speed  per  hour  was  the  train 
running  at  the  time  of  the  accident  ? 

"Ans.     Thirty  miles. 

"  12th.  Was  the  engineer  running  the  train  at  an  un- 
usual rate  of  speed,  at  the  time  of  the  accident? 

"Ans.    No. 

"  18th.  Was  not  thirty  miles  an  -hour  a  safe  rate  of 
speed  on  the  road  at  the  place  where  the  accident  occur- 
red, as  shown  by  the  evidence  ? 

"  Ans.    Yes,  it  was. 

"  14th.  Was  not  said  road  in  good  condition,  at  the  place 
where  the  axle  broke  ? 

"  Ans.     Ordinary  condition. 

"  15th.  What  agent  or  employee  of  the  defendant  com- 
mitted any  act  of  negligence  or  unskilfiilness,  or  omitted 
to  perform  any  duty,  that  caused  the  alleged  injury  ? 

"  Ans.    No  one  in  particular. 

"  16th.  What  act  or  acts  of  negligence,  if  any,  on  the 
part  of  said  defendant  or  its  agents,  contributed  to  the  in- 
jury complained  of  by  plaintiff? 

"  Ans.    None  in  particular. 

"  17th.  At  what  time  and  place  did  any  act  of  negli- 
gence or  misconduct  of  defendant  or  her  agents  occur, 
that  caused  the  alleged  injury  to  take  place? 

"  Ans.    Previous  to  and  near  the  place  of  accident. 

"  18th.  If  you  find  that  said  railroad  track  was  in  bad 
condition  or  repair,  at  place  of  accident,  state  fully  wherein 
it  was  in  bad  condition  or  repair. 

^ '  Ans.    Bad  ties  and  short  rails. 
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''  19th.  Would  a  safety  stirrup  have  prevented  this  ac- 
cident? 

**  Ans.    It  would  not. 

'^  20th.  If  there  was  any  flaw  in  the  axle,  did  it  come 
to  the  surface? 

*^  Ans.     It  did  not  come  to  the  surface. 

^'2l8t.  Does  the  evidence  show  that  the  hydrostatic 
press  had  ever  heen  used,  prior  to  this  accident,  to  test 
axles  before  being  used  ? 

*^  Ans.   No. 

'^  22d.  Does  not  the  evidence  adduced  in  this  show  that 
the  hydrostatic  press  was  not  known  as  a  practical  test  for 
axles  prior  to  the  accident  ? 

^'  Ans.    It  does. 

*'  23d.  If  the  hydrostatic  press  had  been  used  as  a  test 
prior  to  this  accident,  by  whom  had  it  been  used  ? 

"  Ans.    Don't  know  of  its  being  in  use." 

A  motion  for  a  new  trial  was  made  and  overruled,  and 
exceptions  reserved.  Motion  by  appellant,  to  require  the 
jury  to  answer  certain  special  interrogatories  more  specifi- 
cally, overruled,  and  exceptions;  motion  for  judgment  on 
the  special  finding  in  favor  of  appellant,  notwithstanding 
the  general  verdict,  overruled  ;  exceptions ;  judgment  on 
the  general  verdict ;  appeal. 

The  errors  assigned  in  this  court  are : 

1.  Overruling  the  demurrer  to  the  complaint ; 

2.  Overruling  the  motion  for  a  new  trial ;  and, 

8.  Overruling  the  motion  for  judgment  on  the  special 
findings. 

The  complaint  seems  to  us  to  be  well  drawn,  and  to  con- 
tain all  the  necessary  averments.  It  is  so  clearly  sufficient 
that  we  do  not  further  examine  the  question.  Indeed,  this 
question  is  essentially  waived  in  the  brief  of  the  counsel. 

Did  the  court  err  in  refusing  to  render  judgment  in  favor 
of  the  appellant,  on  the  special  finding  of  facts,   notwith- 
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standing  the  general  verdict?  This,  we  believe,  is  the 
controlling  question  in  the  case. 

When  the  special  finding  of  the  facts  is  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  and 
the  court  shall  give  judgment  accordingly.  This  is  settled 
law  and  needs  no  discussion.  2  K.  8.  1876,  p.  172,  sec.  837; 
Fromm  v.  Leonard^  21  Ind.  243 ;  Amidon  v.  Gaff^  24  Ind.  128  ; 
The  Belief ojitaine  E.  W.  Co.  v.  Hvnter,  SSInd.  385  ;  Snyder  v. 
Bobinsoriy  35  Ind.  311 ;  Campbell  v.  Dutchy  36  Ind.  504 ;  Wisler 
V.  Boldemian,  40  Ind.  106  ;  Stockton  v.  StocktonjiO  Ind.  225 ; 
Hidgeway  v.  Dearinger^  42  Ind.  157  ;  Skillen  v.  Jones,  44  In  A 
136  ;  Shanks  v.  Albert,  47  Ind.  461 ;  Adams  v.  Cosby,  48  Ind. 
153 ;  Nebeker  v.  Cutsinger,  48  Ind.  436  ;  The  Indianapolis  ^ 
St.  Louis  R.  R.  Co.  v.  Stout,  53  Ind.  143 ;  Alexander  v.  The 
North'  Western  Christian  University,  57  Ind.  466. 

A  railroad  company,  that  is  a  common  carrier  of  passen- 
gere,  is  not  liable  to  the  passenger  it  carries,  except  for 
negligence  in  the  carrying,  whereby  the  passenger,  with- 
out his  own  fault,  is  injured.  The  passenger  takes  all  the 
risks  of  travel,  according  to  the  mode  by  which  he  travels, 
except  such  as  are  caused  or  increased  by  the  negligence  of 
the  carrier,  without  the  fault  of  the  passenger.  A  common 
carrier  of  passengers  is  not  an  insurer  of  the  passenger's 
safety  against  all  the  accidents  and  vicissitudes  of  travel, 
but  is  an  insurer  against  all  risks  caused  or  increased  by 
the  negligence  of  the  carrier,  where  the  passenger  is  not 
at  fault.  The  negligence  of  a  common  carrier  in  carrying 
the  passenger  includes  his  negligence  in  all  the  depart- 
ments of  his  undertaking ;  the  condition  of  the  road,  the 
character  of  the  machinery,  the  quality  of  the  cars,  the 
sufficiency  of  the  equipments,  the  skill  and  conduct  of  the 
agents  and  employees;  in  every  thing,  indeed,  necessary  to 
the  safety  of  the  passenger,  when  he  is  not  himself  at 
fault. 

The  following  authorities  will   support  these  proposi- 
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tions :  7%€  Indianapolis^  Bloomington  and  Western  R,  W. 
Co.  V.  BeaveVy  41  Ind.  493;  The  St.  Louis  and  South- 
Eastern  R.  W.  Co.  v.  Valirius,  56  Ind.  511 ;  The  Ohio  and 
Mississippi  R.  W.  Co.  v.  Dickerson^  59  Ind.  317; 
Hegeman  v.  The  Western  R.  R.  Corporation^  18  If.Y.  1; 
Frink  v.  Coe^  4  Greene,  Iowa,  555 ;  McElroy  t.  Thf 
Nashua  and  Lowell  R.  R.  Corporation.^  4  Ciish.  400; 
The  Philadelphia  and  Reading  R.  R.  Co.  v.  Derby y  14  How. 
468 ;  Taylor  v.  The  Grand  Trunk  R.  W.  Co.,  48  N.  H. 
304 ;  New  Jersey  R.  R.  Co.  v.  Kennard,  21  Pa.  State,  208 ; 
^eier  v.  The  Pennsylvania  R.  R.  Co.,  64  Pa.  State,  225; 
Feital  v.  Middlesex  R.  R.  Co.,  109  Mass.  898 ;  Galena  and 
Chicago  R.  R.  Co.  v.  Yarwoody  15  111.  468 ;  Frink  v.  Potter, 
17  111.  406. 

It  remains  to  apply  the  law,  as  above  expressed,  to  the 
averments  in  the  complaint,  the  general  verdict,  and  the 
special  finding  of  facts  in  the  case  before  us  upon  the 
question  presented. 

Upon  the  special  questions  numbered  1,  2,  3,  4,  5  and 
14,  submitted  to  the  jury  by  the  appellee,  and  questions  2, 
8,  4, 17  and  18,  submitted  to  the  jury  by  the  appellant, 
with  their  answers,  the  following  special  facts  are  found  by 
the  jury  :  That  the  appellee  was  a  passenger  on  the  ap- 
pellant's railroad  ;  that  he  was  injured  by  the  train  of  cars 
being  thrown  from  the  track;  that  an  axle  in  the  trucks 
of  the  tender  in  said  tmin  broke ;  that  the  breaking  of 
the  axle  contributed  to  the  injury  of  the  plaintiff;  that 
there  was  a  flaw  or  defect  in  the  axle,  before  the  accident 
occurred ;  that  the  flaw  or  defect  could  have  been  dis- 
covered by  a  practicable  test ;  that  the  track  of  the  road  was 
not  in  good  repair,  on  account  of  bad  ties  and  short  rails; 
that  the  accident  was  caused  by  the  breaking  of  the  axle 
having  the  defect ;  and  that  the  acts  of  negligence,  which 
caused  the  alleged  injury,  took  place  previous  to  and  near 
the  place  of  the  accident. 
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These  facts  are  favorable  to  the  appellee,  but  they  are 
no  stronger  in  his  favor  than  the  general  verdict,  nor  is  the 
general  verdict  any  stronger  in  his  favor  on  account  of  the 
facts  so  specially  found.  They  all  fall  within  the  general 
verdict. 

Upon  the  special  questions  numbered  5,  6,  7,  8,  9,  10, 12, 
13, 14, 15  and  16,  submitted  to  the  jury  by  the  appellant, 
and  questions  11  and  12,  submitted  to  the  jury  by  the  ap- 
pellee, with  their  answers,  the  following  facts  are  found  by 
the  jury:  That  the  axle,  in  the  month  of  August  prior 
to  the  accident,  which  occurred  in  November,  was  tested 
by  the  best  approved  methods  in  use,  and  no  defect  in  it 
discovered  ;  that  the  engine  and  tender  were  inspected  at 
Fort  Waj'ne,  before  the  train  left  on  the  trip  in  which  the 
accident  occurred ;  that  any  flaw  in  the  axle  might  not 
have  been  detected  by  such  inspection  at  that  time ;  that 
the  axle  was  made  by  a  good  and  reputable  manufacturer; 
that  it  received  no  unusual  strain  before  it  broke;  that 
the  train  was  not  running  at  an  unusual  rate  of  speed,  but 
at  a  safe  rate,  at  the  time  the  accident  occurred ; 
that  the  road  was  in  ordinary,  good  condition,  that 
no  agent  or  employee  of  the  appellants,  "  in  par- 
ticular," committed  any  act  of  negligence  or  unskilful- 
ness,  or  omitted  to  perform  any  duty  that  caused  the 
alleged  injury;  that  no  act  of  negligence,  "  in  particular,*' 
on  the  part  of  the  appellant  or  its  agents,  contributed  to 
the  injury  complained  of;  that  neither  the  appellant  nor  its 
agents  were  negligent  or  careless  in  the  management  of « 
the  train. 

All  the  facts  stated  in  the  special  finding  must  be  taken 
and  construed  together,  to  ascertain  their  true  legal  effect, 
and  when  so  taken  and  construed  together,  if  they  are 
inconsistent  with  the  general  verdict,  they  must  be  held 
to  control  it;  yet,  if  they  can  be  reconciled,  by  any  fair 
hypothesis  or  construction,  with   the  general  verdict,  it 


$36  SUPREME  COURT  OP  INDIANA. 

Sutton  V.  Parker  ei  al, 

ought  to  stand.  It  Beems  to  us  impoBsible,  in  this  case,  to 
reconcile  the  facts  stated  in  the  special  finding,  with  the 
general  verdict.  By  the  general  verdict  the  appellee  is 
entitled  to  recover ;  and  by  the  facts  stated  in  the  special 
finding  the  appellant  is  entitled  to  recover.  They  can  not 
be  reconciled.  The  facts  stated  in  the  special  finding  neg- 
ative all  negligence  on  the  part  of  the  appellant,  and,  if 
without  negligence,  the  appellant  can  not  be  held  liable, 
ajthough  the  appellee  has  been  injured  by  the  accident 
In  this  condition  of  the  case  we  are  of  opinion  that  the 
appellant  is  entitled  to  judgment  in  its  favor,  on  the  facts 
stated  in  the  special  finding,  notwithstanding  the  general 
verdict. 

The  judgment  is  reversed,  at  the  costs  of  the  appel- 
lee, and  the  cause  is  remanded,  with  instructions  to  the 
court  below  to  render  judgment  in  favor  of  the  appellant, 
on  the  facts  stated  in  the  special  finding,  notwithstanding 
the  general  verdict. 
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Fees  and  Salaries. — Actof\^lb. — Clerk* s  Fee9.—EnroLUd  Act. — Mistake.^ 
The  6th  item  of  the  specifications  of  section  5  of  the  fee  and  salary  act  of 
.March  12th,  1876,  reading  "  For  all  entries  in  order  books  on  complete 
record,"  etc.,  as  published  in  the  Acts  of  1876  Spec.  Sess.,  p.  88,  and  in  1 
R.  S.  1876,  p.  468.  should  read  "  For  all  entries  in  order  books  or  completo 
record,"  etc.,  as  shown  by  the  enrolled  act  on  file  in  the  ofSce  of  the  See- 
retary  of  St-ate. 

^)AMK. — FeesKJoT  Copies,  Transm'pia^  etc. — Items  4  and  6  of  such  section  re- 
late to  the  same  subject-matter,  viz.  :  Copies,  transcripts  or  exemplifica- 
tions of  any  record  or  paper  remaining  in  the  clerk's  ofiicc. 

Same. — Fe^for  Copy. —Where  any  such  copy  contains  less  than  five  hun- 
dred words,  the  clerk  is  authorized,  by  item  6,  to  charge  fifty  cents ;  but, 
if  the  number  of  words  exceeds  five  hundred,  then,  by  item  4,  he  is  author- 
ized to  charge  a  fee  of  ten  cents  for  each  hundred  words. 

Same. — Entries  on  Order  Book  or  Complete  Record, — Items  6  and  7  of 
such  section  relate  to  the  same  subject-matter,  viz. :  Entries  in  the  order 
book  or  complete  record. 
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Samk. — Fee  for  Entry  on  Order  Book  and  Fee  Book. — Special  Finding, — On 
a  motion  to  re-tax  the  clerk's  fees  in  a  cause  which  had  been  tried  in  the 
circuit  court,  that  court  found  specially  that  there  had  been  five  separate 
entries  made  by  the  clerk  in  the  order  book,  in  said  cause,  containing  an 
aggregate  of  less  than  five  hundred  words  ;  and  that  an  entry  had  been 
made  upon  the  fee  book  by  the  clerk,  in  such  cause,  containing  less  than 
five  hundred  words. 

Held^  as  a  conclusion  of  law,  that,  under  item  7  of  said  section  6,  the  clerk 
was  entitled  to  tax  a  fee  of  fifty  cents  for  each  of  such  entries  in  the  order 
book. 

Heid^  also,  that,  for  such  entry  in  the  fee  book,  he  was  entitied  to  tax  a  fee  of 
ten  cents  for  each  hundred  words  contained  therein. 

From  the  Shelby  Circuit  Court. 

L.  J.  Hackney^  (7.  Baker ,  T.  A,  Hendricks^  0.  B.  Hord  and 
A.  W.  Hendricks^  for  appellant. 

T.  B.  Adams,  L.  T.  Michener,  J.  B.  McFadden  and  J.  W. 
Tomlinson,  for  appellees. 

HowK,  C.  J. — In  and  during  the  year  1877,  the  appel- 
lant, Bellamy  S.  Sutton,  was  the  clerk  of  the  Shelby  Cir- 
cuit Court. 

On  the  23d  day  of  February,  1877,  the  appellee  Squire 
6.  Parker,  as  plaintiff,  commenced  an  action  against  his  co- 
appellee,  George  W.  Kennedy,  as  defendant,  in  said  court, 
in  vacation.  At  the  March  term,  1877,  of  said  court,  the 
parties  to  said  action  appeared,  and,  after  divers  proceed- 
ings were  had  therein,  the  cause  was  disposed  of,  and  it 
was  determined  by  the  court  that  the  parties,  plaintiff  and 
defendant,  should  each  pay  the  one-half  of  the  costs  ac- 
crued in  said  action.  The  appellant,  as  clerk,  then  taxed 
the  costs  accrued  in  said  cause ;  and  this  is  a  proceeding  by 
the  parties  in  said  action,  by  mDtion  in  writing,  addressed 
to  the  court  below,  to  compel  the  appellant,  as  such  clerk, 
to  re-tax  said  costs. 

Tlie  appellant  appeared  and  answered  the  appellees' 
written  motion,  by  a  general  denial  of  the  material  allega- 
tions therein.  The  cause  was  submitted  to  the  court  for 
hearing  and  decision  ;  and,  at  the  request  of  the  appellant, 
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the  court  made  a  special  finding,  in  writing,  of  the  facts 
and  its  conclusions  of  the  law  upon  them.  The  appellant 
duly  excepted  to  the  court's  conclusions  of  law  upon  the 
facts  specially  found ;  and  judgment  was  rendered  by  the 
court  upon  and  in  accordance  with  its  special  finding, 
from  which  judgment  this  appeal  is  now  prosecuted. 

In  this  court  the  appellant  has  assigned,  as  error,  that 
the  court  below  erred  in  its  conclusions  of  law  upon  the 
facts  specially  found.  The  special  finding  of  the  court  was 
as  follows : 

*•  At  the  request  of  said  Sutton,  the  court  finds  specially, 
that  an  action  was  disposed  of  in  this  court,  at  the  present 
term,  in  which  Squire  G.  Parker  was  plaintiff,  and  Geoi^e 
W.  Kennedy  was  defendant ;  that,  of  the  proceedings  in  said 
cause,  there  were  five  several  entries  upon  the  order  book  of 
said  court,  the  first  of  which  consisted  of  forty  words,  being 
the  record  entry  of  the  motion  of  the  defendant  to  strike 
out  part  of  the  plaintift*'s  complaint,  for  which  said  clerk 
charged  a  fee  of  fifty  cents;  that  the  second  of  said  entries 
consisted  of  one  hundred  words,  being  the  second  [record?] 
entry  of  the  ruling  of  the  court  upon  said  motion  to  strike 
out,  for  which  said  clerk  charged  a  fee  of  fifty  cents ;  that 
the  third  of  said  entries  consisted  of  thirty  words,  being 
the  record  entry  of  the  tilings  of  the  defendant's  demurrer 
to  the  plain tifi**8  complaint,  and  his  answer  in  said  cause, 
for  which  said  clerk  charged  a  fee  of  fifty  cents  ;  that  the 
fourth  of  said  entries  consisted  of  thirty  words,  being  the 
entry  of  the  filing  of  the  plaintiffs  reply  in  said  cause,  for 
which  said  clerk  charged  a  fee  of  fifty  cents ;  that  the  fifth 
ot  said  entries  consisted  of  seventy  words,  being  the  entry 
of  recording  the  agreement  of  dismissal  and  judgment,  for 
which  said  clerk  charged  a  fee  of  fifty  cents  ;  and  the  sixth 
of  which  entries  consisted  of  two  hundred  words,  being  an 
entry  of  the  costs  in  said  cause  upon  the  fee  book  of  said 
court,  for  which  said  clerk  charged  a  fee  of  fifty  cents ;  and 
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making  in  the  aggregate  four  hundred  and  seventy  words, 
and  the  aggregate  of  which  charges  amounted  to  three 
dallars ;  said  several  items  being  the  only  disputed  or  ques* 
tioned  items  of  the  charges.  And  the  court  concludes,  up- 
on said  facts,  that  said  taxation,  as  to  said  several  items  is 
erroneous  and  contrary  to  law ;  that  said  clerk  is  entitled 
to  only  fifty  cents  for  said  five  order-book  entries,  consist- 
ing in  the  aggregate  of  two  hundred  words,  and  that  he  is 
entitled,  for  said  entry  of  two  hundred  words,  upon  the  fee 
book,  [to?]  ten  cents  for  each  one  hundred  words  or  twenty 
cents  for  said  two  hundred  words,  and  seventy  cents  for  said 
four  hundred  and  seventy  words  in    said  six  several  en- 


tries." 


The  question  presented  for  our  decision,  upon  the  record 
of  this  cause  and  the  error  assigned  thereon,  involves  and 
depends  upon  the  proper  construction  of  the  5th  section 
of  the  fee  and  salary  act  approved  March  12th,  1875.  1 
R.  8.  1876,  p.  468.  Therefoi^e  we  set  out  this  5th  section 
of  said  act,  in  this  connection,  as  follows  : 

"  Sbc.  5.  That  the  clerks  of  the  circuit,  superior  and 
criminal  courts  of  this  State  shall  tax  and  charge  upon  the 
proper  books  to  be  provided  and  kept  in  their  offices  for 
the  services  by  them  performed  in  said  county,  the  fees 
and  amounts  following,  to  wit : 

1.  "  For  each  writ,  summons,  or  other  process,  under 
seal,  except  fee  bills,  executions  and  subpoenas     .       .     .50 

2.  "  For  each  subpoena,  to  include  all  witnesses  of  one 
county  called  for  at  one  time 25 

3.  ^'  For  issuing  and  filing  each  subpoena  for  the  grand 
jury 10 

4.  "  For  each  one  hundred  words  of  copy  of  any  record 
or  paper  when  required,four  figures  counting  as  one  word  .10 

5.  "  And  if  the  number  of  words  in  any  copy  be  less 
than  five  hundred  words,  for  such  copy  .         .         .50 

6.  "For  all  entries  in  order  books  on  complete  record, 


540  SUPREME  COURT  OF  INDIANA. 

Sutton  V.  Parker  et  al, 

when  no  specific  fee  is  allowed,  per  one  hundred  words, 
four  figures  counting  as  one  word 10 

7.  "  And  if  the  number  of  w^ords  in  any  copj  be  less 
than  five  hundred  words,  for  such  copy         .         .        .50 

8.  "  For  receiving  and  entering  a  verdict  of  a  jury  .10." 
The  above  extract,  from  said  5th   section,  contains  all 

of  the  section,  or  of  the  fee  and  salary  act,  which  has  a 
direct  bearing  upon  the  questions  for  decision  in  this  case. 
For  the  sake  of  convenient  reference,  we  have  numbered, 
as  above,  the  different  items  of  said  section,  from  1  to 
8,  both  inclusive.  We  may  premise,  that  an  examina- 
tion of  the  enrolled  act,  in  the  ofiSce  of  the  Secretary  of 
State,  has  disclosed  the  fact  that  there  is  a  mistake  in  the 
item  numbered  6  as  above,  as  the  same  appears  in  print  in 
the  Acts  of  the  Special  Session,  1875,  pp.  82, 33,  and  in  1  R. 
S.  1876,  p.  468,  in  this :  That  the  word  on,  as  it  appears  in 
print  in  said  item,  is  a  misprint  of  the  word  or^  which  is 
the  word  used  and  found  in  said  item,  as  it  appeara  in  the 
enrolled  act.  So  that  the  true  and  correct  reading  of  said 
item  numbered  6,  as  above,  as  shown  by  the  enrolled  act, 
is  as  follows : 

6.  "  For  all  entries  in  order  books  or  complete  record, 
when  no  specific  fee  is  allowed,  per  one  hundred  words, 
four  figures  counting  as  one  word • ..-*...  .50" 

There  is  another  section  of  another  statute,  which 
has  an  important,  and  it  seems  to  us,  a  controlling  bear- 
ing upon  the  question  for  decision  in  this  case;  and 
that  is  section  22  of  "  An  act  providing  for  an  organiza- 
tion of  circuit  courts,"  etc.,  approved  June  1st,  1852, 
which  section  reads  as  follows  : 

"  Sec.  22.  It  shall  be  the  dutj'  of  the  clerk  of  the  cir- 
cuit court  to  draw  up  each  day's  proceedings  at  full 
length,  and  the  same  shall  be  publicly  read  in  open  court, 
after  which  they  shall  be  signed  by  the  judge;  and  no 
process  shall  issue   on   any   judgment  or  decree  of  the 
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court  until  it  shall  have  been  so  read  and  signed."  2  R. 
«.  1876,  p.  10. 

Again,  in  section  3  of  "  An  act  providing  for  the  election 
of  clerks  of  the  circuit  court,  aud  prescribing  some  pf 
their  duties,"  approved  June  7th,  1852,  it  is  made  the 
duty  of  such  clerks,  ijiter  aliaj  to  **  enter,  in  the  proper  rec- 
ord books,  all  orders,  judgments,  and  decrees  of  such 
courts,  and  in  final  record  books,  within  one  month  after 
the  same  are  finally  determined,  a  complete  record  of  all 
causes  "  in  which  a  complete  record  may  be  required  by 
law,  or  may  be  requested  by  either  jarty.  2  R.  S.  1876, 
p.  16. 

In  the  case  at  bar,  it  will  be  observed,  that,  in  its  special 
finding,  the  court  below  has  found,  that,  in  the  proceed- 
ings in  the  cause  wherein  the  appellees  had  moved  the 
court  for  an  order  requiring  the  appellant,  as  clerk,  to 
re-tax  the  costs,  "  there  were  five  several  entries  uppn  the 
order  book  of  said  court,"  each  of  which  several  entries 
contained  less  than  five  hundred  words ;  and  that  there 
was  a  sixth  entry  on  the  fee  book  of  said  court,  which 
also  contained  less  than  five  hundred  words.  In  his  tax- 
ation of  the  costs  of  said  cause,  the  appellant,  as  clerk, 
had  taxed  a  fee  of  fitly  cents  for  each  one  of  said  several 
entries  on  the  order  book,  and  a  like  fee  of  fifty  cents  for 
said  entry  on  the  fee  book,  making  the  aggregate  costs 
taxed  for  all  of  said  entries  the  sum  of  three  dollars. 

The  total  number  of  words,  in  all  of  the  said  five  en- 
tries on  the  order  book,  the  court  has  found  to  be  four 
hundred  and  seventy  words ;  and,  upon  this  finding  of 
fact,  the  court  has  found,  as  a  conclusion  of  law,  that  the 
appellant,  as  clerk,  was  entitled,  under  the  law,  to  a  fee  of 
only  fifty  cents  for  all  of  the  said  five  several  entries  on  the 
order  book,  in  the  aggregate.  The  court  has  also  found 
that  the  total  number  of  words  in  the  entry  on  the  fee 
book  was  two  hundred  words  ;  and.  upon  this  finding  of 
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fact,  the  court  has  found,  as  a  conclusion  of  law,  that  the 
appellant,  as  clerk,  was  entitled,  under  the  law,  to  a  fee  or 
costs  at  the  rate  often  cents  for  each  one  hundred  words, 
or  twenty  cents  in  the  aggregate-,  for  said  entry  in  said  fee 
book.  It  will  be  seen,  that,  under  the  finding  of  the  court 
and  its  conclusion  of  law,  the  aggregate  costs  of  the  ap- 
pellant, as  clerk,  for  the  said  six  entries,  were  only  seventy 
cents,  instead  of  three  dollars,  as  taxed  by  the  appellant. 

The  question  for  our  decision  in  this  case  is  this :  Un- 
der the  facts  found  by  the  court  in  its  special  finding, 
what  were  the  costs  to  which  the  appellant,  as  clerk,  was 
justly  entitled,  under  a  fair  and  reasonable  construction 
of  that  part  of  section  5,  above  quoted,  of  the  fee  and 
salary  act  of  March  12th,  1875  ?  It  may  be  assumed,  as 
the  contrary  was  not  found  by  the  court,  that  the  five 
several  entries  in  the  cause,  in  the  order  book,  were 
properly  and  legally  made  by  the  appellant,  as  clerk,  un- 
der that  provision  of  the  statute,  above  quoted,  which 
made  it  his  duty  "  to  draw  up  each  day's  proceedings  at 
full  length."  Each  of  said  five  several  entries,  in  the 
order  book,  contained  less  than  five  hundred  words.  Was 
the  appellant,  as  clerk,  entitled  under  the  statute  to  a  fee 
of  fifty  cents  for  each  of  these  five  several  entries?  The 
proper  answer  to  this  question  depends,  as  it  seems  to  us, 
upon  the  construction  to  be  given  to  the  items,  numbered 
6  and  7  as  above,  in  said  section  5.  In  construing  these 
two  items  in  connection  with  the  other  items  above 
quoted,  it  must  be  borne  in  mind  that  the  recognized 
rules  for  the  construction  of  statutes  require  that  they 
should  be  so  construed  as  to  give  a  reasonable  eftect  to 
every  part,  if  they  are  capable  of  such  construction,  and 
that  we  must  not  suppose  that  words  have  been  used 
which  were  intended  to  import  nothing.  Stayton  v. 
Hidings^  7  Ind.  144;  Lovejoy  v.  Robinson^  8  Ind.  899; 
Zorger  v.  The  City  of  Greeyisburgh,  60  Ind.  1. 
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^^  It  is  an  established  rule  iu  the  exposition  of  statutes, 
that  the  intention  of  the  lawgiver  is  to  be  deduced  from 
a  view  of  the  whole,  and  of  every  part  of  a  statute,  taken 
and  compared  together.  The  real  intention,  when  accu- 
rately ascertained,  will  always  prevail  over  the  literal  sense 
of  terms."     1  Kent  Com.  461. 

It  is  very  clear,  we  think,  that  the  items  numbered  4 
and  5  as  above,  in  said  section  5  of  the  fee  and  salary 
act,  relate  to  and  provide  for  the  same  subject-matter, 
namely,  copies,  transcripts  or  exemplifications  of  any  rec- 
ord or  paper  remaining  in  the  clerk's  oJBSce.  If  the  copy 
required  contain  less  than  five  hundred  words,  the  clerk 
is  authorized,  by  said  item  numbered  5,  to  charge  a  fee  of 
fifty  cents  therefor;  but,  if  it  contain  five  hundred  or  more 
words,  then  he  is  authorized,  by  item  numbered  4  as 
above,  to  charge  for  each  one  hundred  words  of  such 
copy  a  fee  of  ten  cents. 

It  is  equally  clear  to  our  minds,  that  the  items  numbered 
6  and  7  as  above,  in  said  section  5,  relate  to  and 
provide  for  the  same  subject,  namely,  entries  in  the 
order  book  or  complete  record.  Thus,  if  the  entry  con- 
tain less  than  five  hundred  words,  we  think  that  the 
clerk  is  authorized,  by  the  true  intent  and  meaning  of 
said  item  numbered  7  as  above,  to  charge  a  fee  of  fifty 
cents  for  any  such  entry,  but  if  the  entry  contain  five  hun- 
dred, or  more  words,  then  the  clerk  is  authorized  by  said 
item  numbered  6  as  above,  to  charge  for  each  one  hun- 
dred^words  in  such  entry  a  fee  of  ten  cents. 

It  will  be  observed,  that  these  two  items,  6  and  7,  are 
coupled  together  by  a  copulative  conjunction,  in  the  same 
manner  as  the  items  numbered  4  and  5  as  above.  If 
the  item  numbered  7  were  literally  construed,  it  would 
be  a  vain  and  empty  repetition  of  the  item  numbered  5  as 
above,  and  nothing  more,  and  no  eflect  whatever  would  or 
could  be  given   to  it,  beyond  what  was  already  accom- 
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pliehed  by  said  item  numbered  5.  We  are  satisfied  that  it 
was  the  intent  and  meaning  of  the  Legislature,  in  the 
enactment  of  said  item  numbered  7  as  above,  to  provide, 
that,  if  the  number  of  words  in  any  entry  in  the  onler 
book  or  complete  record  were  less  than  five  hundred 
words,  the  clerk  should  be  entitled,  for  each  such  entry, 
to  a  fee  of  fifty  cents.  By  giving  this  construction  to 
said  item  numbered  7  as  above,  we  give  force,  efiect, 
and  meaning,  as  well  to  said  item  as  to  item  numbered 
5  as  above,  and  we  arrive  at  what  we  regard  as  the  legis- 
lative intent  in  the  enactment  of  both  of  said  items. 

The  construction  we  have  given  to  the  items  last  con- 
sidered, in  said  section  5  of  the  fee  and  salary  act  of  March 
12th,  1875,  is  not  only  sustained  by  the  general  rules  for 
the  construction  of  statutes,  but  also,  as  we  think,  by  the 
subsequent  legislation  of  the  General  Assembly  of  this 
State  on  the  same  subject-matter,  in  the  recent  fee  and 
salary  act,  approved  March  81st,  1879.  In  section  16  of 
the  act  last  referred  to,  in  fixing  the  fees  of  the  "  Clerks 
of  the  Circuit,  Superior  and  Criminal  Court«  of  this  State," 
it  is  provided,  among  other  things,  that  the  clerk  shall 
have  a  certain  fixed  fee,  "  For  entering  on  the  order  book 
each  order  and  minute  of  the  proceedings  of  the  court 
during  term,  and  reading  the  same,  including  the  title  of 
the  cause,  [when]  the  number  of  words  in  such  entry  is 
less  than  three  hundred  words,  for  each  entry ^  25  cents." 
Acts  of  Reg.  &  Spec.  Sess.  1879,  p.  182.  This  statutory  pro- 
vision tends,  we  think,  to  some  extent  at  least,  to  aiiow 
that  it  was  the  intention  of  the  General  Assembly,  in  the 
legislation  on  the  same  subject  as  in  said  section  5  of  the  act 
of  March  12th,  1875,  to  provide  that  the  clerk  should  be 
entitled  to  a  fixed  fee  "  for  each  entry  "  on  the  order  book, 
where  the  entry  contained  less  than  a  given  number  of 
words. 

In  our  opinion,  the  court  below  erred  in  its  conclusion 
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of  law  upon  the  facts  specially  found,  in  this,  that  the 
court  should  have  found,  as  its  conclusion  of  law  upon 
those  facts,  that  the  appellant,  as  clerk,  was  entitled,  under 
the  statute  then  in  force,  to  the  fixed  fee  of  fifty  cents  for 
each  of  the  said  several  entries  on  the  order  book,  and 
that,  in  so  far  as  those  several  entries  are  concerned,  the 
appellant's  taxation  of  the  costs  was  correct  and  fully  au- 
thorized by  the  plain  intent  and  meaning  of  the   statute. 

In  so  far  as  the  entry  on  the  fee  book  is  concerned,  we  do 
not  find  any  provision  in  the  act  of  March  12th,  1875, 
which  would  entitle  the  appellant,  as  clerk,  to  any  higher 
or  different  fee  for  this  entry,  than  the  court  below  has  al- 
lowed him,  to  wit,  ten  cents  for  each  one  hundred  words, 
counting  four  figures  as  a  word,  in  said  fee-book  entry. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  the  circuit  court 
to  make  its  conclusion  of  law,  upon  the  facts  found,  in  ac- 
cordance with  this  opinion,  and  render  judgment  accord- 
ingly. 

Opinion  filed  at  November  Term,  1S78. 

Petition  for  a  rehearing  overruled  at  May  Term,  1879. 


Ex  Parte  Laboyteaux. 

LiQiroB  Law. — Act  of  1875. — Section  8  Construed, — Inhabitant'^Applica' 
tion.  Notice  and  Evidence  of  Applicant  for  Ltc^nac— The  words  "Any  male 
mhabitant,"  etc.,  in  section  8  of  the  act  of  March  17th,  1876,  IRS.  1876, 
p.  869,  concerning  the  eule  of  intoxicating  liquors,  mean  any  male  inhab- 
itant of  this  State,  etc. ;  and  neither  the  application,  notice  nor  evidence 
on  behalf  of  an  applicant  for  a  license  under  such  act  need  show  that  ho 
is  a  resident  of  the  town,  township  or  county  where  he  desirea  to  B^IL 

Prom  the  Wayne  Circuit  Court. 
Vol.  LXV.— 35 
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F.  W.  Fitzhugh  and  S.  A.  ForkveTy  for  appellant. 

KiBLACK,  J. — On  the  5th  day  of  February,  1879,  James 
Laboyteaux  filed  in  the  Auditor's  office  of  Henry  county 
his  petition  in  writing,  as  follows  : 

"  To  the  Honorable  Board  of  Commissioners  of  the 
County  of  Henry  and  State  of  Indiana: 

"  The  undersigned,  respectfully  petitioning,  showeth  to 
your  honorable  body  the  following  :  That  he  is  a  male  in- 
habitant of  Henry  county,  State  of  Indiana,  is  over  and 
above  the  age  of  twenty-one  (21)  years,  is  a  man  of  good 
moral  character,  is  not  in  the  habit  of  becoming  intoxi- 
cated, and  is,  in  all  respects,  a  fit  and  proper  person  to  be 
entrusted  with  a  license  empowering  him,  said  petitioner, 
to  sell  and  barter,  in  less  quantities  than  a  quart  at  a  time, 
spirituous,  vinous,  malt  and  other  intoxicating  liquors,  with 
the  privilege  of  permitting  the  same  to  be  drank  in  and 
upon  the  premises  where  sold  and  bartered." 

Then  followed  a  very  careful  description  of  the  kind, 
and  precise  location,  of  a  house  in  the  town  of  Knights- 
town,  in  said  county  of  Henry,  in  which  it  was  proposed 
to  barter  and  sell  spirituous,  vinous,  malt  and  other  intoxi- 
cating liquors,  to  be  drank  on  the  premises,  if  a  license  so 
to  do  should  be  granted,  concluding  with, — "  Petitioner 
ftirther  says,  that  he  has  given  due  and  legal  notice  of  his 
making  this  application,  by  publishing  in  the  Newcastle 
Courier,  a  weekly  newspaper  printed  and  published  in  said 
county,  and  of  general  circulation  therein,  a  notice  specif- 
ically setting  out  his  intentions  in  this  behalf,  and  particu- 
larly describing  the  premises  wherein  and  upon  which  the 
privileges  conferred  by  the  license  prayed  for  are  to  be  ex- 
ercised and  enjoyed.  A  copy  of  said  notice,  duly  verified,  is 
hereunto  appended,  marked  '  Exhibit  A ; '  said  notice  be- 
ing duly  published  more  than  20  days  prior  to  the  first  day 
of  this  term  of  your  honorable  board." 

This  was  followed  by  a  prayer  that  a  license  might  be 
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granted  to  the  petitioner,  authorizing  him  to  barter  and 
sell  spirituous,  vinous,  malt  and  other  intoxicating  liquors, 
in  less  quantities  than  a  quart  at  a  time,  to  be  drank  on 
the  premises,  at  the  place  described  in  the  petition,  aver- 
ring the  petitioner's  readiness  to  execute  a  bond,  and  to  pay 
the  money  for  such  license,  required  by  law. 

A  verified  copy  of  a  notice,  in  substance  the  same  as  the 
notice  described  as  above,  was  filed  with  and  accompanied 
the  petition. 

At  the  March  term,  1879,  of  the  said  board  of  commis- 
sioners an  attorney,  practising  before  said  board,  moved  to 
dismiss  the  petitioner's  application  for  a  license,  on  ac- 
count of  the  alleged  insuflSiciency  of  the  notice,  and  his  mo- 
tion was  sustained. 

The  petitioner  then  appealed  to  the  Henry  Circuit 
Court,  and  on  his  application  the  venue  was  changed  to 
the  court  below.  In  this  latter  court,  an  attorney,  claim- 
ing to  act  as  amicus  curi(By  moved  to  dismiss  the  petition- 
er's application  for  a  license,  because  the  petition  did  not 
show  that  he,  said  petitioner,  was  a  resident  of  Knights- 
town,  or  of  the  township  in  which  said  town  is  situated. 
This  motion  was  also  sustained,  and  a  judgment  of  dismis- 
r.al  was  rendered  against  the  petitioner. 

The  only  question  either  presented  or  discussed  here 
arises  upon  the  decision  of  the  court  below  dismissing  the 
appellant's  petition. 

By  the  act  of  March  17th,  1875,  1  R.  S.  1876,  p.  869, 
authority  is  conferred  on  the  boards  of  commissioners  of 
the  several  counties  to  grant  license  to  sell  spirituous, 
vinous,  malt  and  other  intoxicating  liquors. 

By  section  3  of  that  act  it  is  provided,  that  "Any  male 
inhabitant  over  the  age  of  twenty-one  years,  desiring  to 
obtain  license  to  sell  intoxicating  liquors,  shall  give  notice 
to  the  citizens  of  the  township,  town,  city  or  ward  in 
which  he  desires  to  sell,  by  publishing,  in  a  weekly  news- 
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paper  in  the  county,  a  notice,  stating  in  the  notice  the  pre- 
cise location  of  the  premises  in  which  he  desires  to  sell, 
and  the  kind  of  liquors,  *****  at  least  twenty 
days  before  the  meeting  of  the  board,  at  which  the  appli- 
cant intends  to  apply  for  a  license ;  or,  in  case  there  is  no 
such  paper  published  in  the  county,  then  by  posting  up 
written  or  printed  notices  in  three  of  the  most  public  places 
of  the  township  in  which  he  desires  to  sell,  at  least  twenty 
(20)  days  before  the  meeting  of  such  board.  And  it  shall 
be  the  privilege  of  any  voter  of  said  township  to  re- 
monstrate, in  writing,  against  the  granting  of  such  license 
to  any  applicant  on  account  of  immorality  or  other  unfit- 
ness, as  is  specified  in  this  act." 

Conceding  that  it  was  necessary,  under  the  act  of  March 
17th,  1875,  to  make  an  application  in  writing,  in  order  to  ob- 
tain a  license  under  its  provisions,  a  question  which  we  do 
not  now  decide,  was  the  failure  of  the  petition  to  allege 
that  the  applicant  was  a  resident  of  Knightstown  a  fatal 
omission  ?  We  can  not  say  that  it  was.  We  are  unable 
to  give  the  section  of  the  statute  above  set  out  so  narrow 
a  construction.  That  section  says  that  any  male  inhabitant 
having  certain  other  qualifications  may  obtain  a  license  by 
certain  proceedings  which  it  prescribes.  That  designation 
applies  alike,  we  think,  to  all  the  male  inhabitants  of  the 
State,  of  the  class  to  which  a  license  may  be  granted,  with- 
out reference  to  their  residence  in  any  particular  place  in 
the  State. 

The  act  of  February  27th,  1873,  required  that  an  appli- 
cant for  a  permit  under  it  should  be  a  resident  voter  of  the 
county  in  which  he  made  his  application,  but  did  not  pro- 
vide that  he  should  be  a  resident  of  the  ward,  town  or 
township  for  which  he  desired  the  permit. 

As  has  been  seen,  the  act  of  1875,  which  took  the  place 
of  that  of  1873,  does  not,  by  its  terms,  provide  that  the  ap- 
plicant shall  be  a  resident  either  of  the  county  in  which  he 
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makes  his  application  or  of  any  other  subdivision  of  the 
State,  and  hence  we  must  construe  the  act  of  1875  to  be 
less  restrictive,  as  regards  the  residence  of  the  applicant, 
than  was  the  act  of  1873,  and  not  to  require  the  applicant 
to  be  a  resident  even  of  the  county  in  which  he  desires  to 
obtain  a  license.  As  to  such  residence,  it  is  sufficient,  in 
our  estimation,  if  it  be  shown  that  he  is  an  inhabitant  of 
the  State. 

The  rule  of  construction  laid  down  in  the  case  of  Mark 
V.  The  State^  ex  rel.^  15  Ind.  98,  in  relation  to  resident  house- 
holders of  the  State  seems  to  us  to  apply  to  the  question 
of  inhabitancy  involved  in  this  case. 

We  see  no  substantial  objection  either  to  the  petition 
before  us  or  to  the  notice  accompanying  it.  We  are  of  the 
opinion,  therefore,  that  the  court  below  erred  in  dismissing 
the  petitioner's  application. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 


The  Franklin  Insurance  Company  of  Indianapolis  v.' 

Humphrey  et  al. 

Fire  and  Marine  Insurance. —  Wharf- Boat — Lobb  by  Ice. — Terms  of 
Policy. — An  insurance  company  issued  a  policy  to  the  assured,  in  a  certain 
sum,  **  against  loss  or  damage  by  fire,  *  on  bis  wharf-boat,  tackle  and 
apparel  lying  at  the  wharf  of  the  city  of  Evansville,  Indiana,  *  and  to 
receive,  discharge  and  store  freight,  hazardous,  extra-hazardous  and  sp^ 
cially  hazardous.  It  is  understood  that  the  loss,  if  any,  shall  be  adjusted 
accordii^  to  the  conditions  herein  contained,  and  those  hereto  attached." 
The  conditions  **  attached  "  were  as  follows,  viz. :  **  Touching  the  adven- 
tures and  perils  which  the  said  insurance  company  is  contented  to  bear 
and  take  upon  itself  in  this  voyage,  they  are  of  the  seas,  lakes,  rivera^ 
canals,  fires,  jettisons,  rovers  and  assailing  thieves.*' 
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HMj  in  an  action  on  the  policy,  that  the  company  was  liahle  for  a  loss  oc- 
curring hy  means  of  ice  floating  against  and  destroying  the  hoat  insure^- 

Same. — Evidence  of  Cnetom. — Removal  io  lee  Harbor. — Evidence  in  such  ac- 
tion was  inadmissihle  to  prove  a  custom  prevailing  at  Evansville  of  remov- 
ing property  of  the  character  of  that  insured  from  that  place  to  a  neigh- 
horing  ice  harhor,  for  safety  during  the  season  of  '*  running  ice." 

Samk. —iVb<ic«  6y,  arw?  A»9eniof,  Oompany,  io  Remove. — Evidence  was  like- 
wise inadmissible  in  such  action,  to  prove  a  notice,  by  the  company  to  the 
assured,  to  so  remove  the  property  assured,  an  offer  hy  the  company  to 
accept  the  risk  occasioned  by  the  removal,  and  that  such  removal  would 
have  been  safe. 

Samb. — Fraud. — Negligence. — The  failure  of  the  defendant,  even  though 
wilful,  to  so  remove  the  property  insured,  constitutes  neither  fraud  nor 
negligence. 

From  the  Posey  Circuit  Court. 

C  A.  DeBruler  and  E.  R.  Hatfield^  for  appellant. 
A.  Igleharty  J.  E.  Iglehart,  A.  Gilchrist  and  C.  H,  Butter- 
Jieldy  for  appellees. 

BiDDLE,  J. — Suit  by  the  appellees,  upon  an  insurance 
policy  alleged  to  have  been  made  by  the  appellant  to 
Francis  M.  Humphrey,  for  the  benefit  of  his  mortgagees, 
insuring  a  wharf-boat  against  loss  or  damage  by  fire,  and 
other  perils,  averring,  that,  by  a  large  sheet  of  ice  floating 
in  the  Ohio  River,  the  boat  was  carried  away,  wrecked, 
burned  and  wholly  destroyed,  without  the  fc^ult  or  negli- 
gence of  the  appellees. 

A  demurrer,  alleging  the  want  of  facts  sufiEicient  to  con- 
stitute a  cause  of  action,  was  overruled  to  the  complaint, 
and  exception  reserved. 

Answer  in  five  paragraphs. 

The  first  paragraph  avers,  in  substance,  that,  long  l)e- 
fore  the  loss  happened,  the  Ohio  River,  in  which  the  wharf- 
boat  was  lying,  at  Evansville,  became  encumbered  with 
floating  ice  to  such  an  extent  that  it  became  dangerous 
and  hazardous  to  permit  the  wharf- boat  to  remain  longer 
where  it  was,  because,  if  the  river  closed,  the  breaking  up 
of  the   ice  would  almost  certainly  sink  and  destroy  the 
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boat;  that  Humphrey,  the  assured,  was  the  master  and 
owner  of  the  wharf-boat,  and  in  the  actual  control  and 
possession  thereof,  and  that,  under  the  circumstances,  it 
became  his  duty  to  remove  it  to  a  place  of  safety ;  that 
Green  River,  which  empties  into  the  Ohio  at  a  point  about 
eight  miles  above  Evansville,  is  such  a  place  of  safety,  be- 
ing a  perfect  ice  harbor,  and  is  the  nearest  and  most  ac- 
cessible place  of  safety  that  could  be  found,  and  that,  on 
the  18th  of  December,  1876,  the  insurance  company  gave 
Humphrey  a  written  notice  to  remove  the  wharf-boat  into 
Green  River,  and  by  its  agent  frequently  requested  him 
verbally  to  do  so,  and  warned  him  that  the  boat  would  be 
sunk  if  permitted  to  remain  longer  where  she  was ;  and 
that,  for  ten  days  after  such  notice  was  given,  the  wharf- 
boat  could  have  been  easily  and  safely  towed  to  Green  Riv- 
er, and  moored  therein,  and  thenceforth  would  have  been 
perfectly  safe  ;  and  if  that  had  been  done  the  loss  would  not 
have  occurred  ;  that  Humphrey  carelessly  and  negligently 
failed  and  refused  to  move  the  boat  until  the  river  became 
completely  frozen  oyer,  and  that,  when  the  ice  broke  up, 
on  the  16th  of  January,  it  was  carried  by  the  current  in 
large  masses  againpt  the  wharf-boat,  tore  her  loose  and  de- 
stroyed her;  and,  therefore,  that  the  loss  occurred  through 
the  gross  negligence  of  the  assured  (who  was  master  and 
owner),  and  the  company  is  not  liable. 

The  second  paragraph  is  the  same,  except  that  the  re- 
fusal of  Humphrey  to  take  the  boat  to  Green  River  is 
charged  to  have  been  fraudulent,  the  language  being  as 
follows : 

'*  But  the  said  Humphrey  fraudulently  intending  and  de- 
signing that  the  said  wharf-boat  should  be  sunk  by  the  ice, 
in  order  that  he  might  recover  the  insurance  money 
thereon,  purposely  kept  said  wharf-boat  in  said  exposed 
and  dangerous  locality,  well  knowing  that  the  same  would 
be  sunk  when  the  ice  broke  up  in  the  Ohio  River,  and  so 
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frauduleutly  and  designedly  suflfered  said  wharf-boat  to  re- 
main at  the  wharf  at  Evansville  aforesaid,  so  that,  when 
the  ice,  at  the  time  mentioned  in  the  complaint,  to  wit, 
January  16th,  1877,  broke  up  in  said  Ohio  River,  it  was 
carried  by  the  current  in  large  masses  against  said  wharf- 
boat,"  etc.,  "  and  destroyed  it ;  whereupon  defendant 
says  that  the  loss  occurred  by  the  connivance,  purpose 
and  design  of  said  Humphrey,'*  and  that  it  is  not  liable. 

The  third  paragraph  of  the  answer  is  a  general  denial. 

The  fourth  paragraph  avers,  precisely  as  the  first  and  sec- 
ond, the  facts  in  regard  to  the  condition  of  the  river,  the  dan  • 
ger  and  hazard  of  permitting  the  wharf-boat  to  remain  at 
Evansville,  the  practicability  of  towing  her  to  Green 
River,  and  the  duty  of  Humphrey,  in  the  exercise  of  ordi- 
nary care  and  diligence,  to  take  her  there ;  the  safety  of 
Green  River  ice  harbor,  the  notice  by  the  company  to 
Humphrey,  both  written  and  verbal,  to  take  her  to  Green 
River,  and  the  warning  that,  if  permitted  to  remain  at 
Evansville,  she  would  inevitably  be  destroyed ;  and  that 
the  company  also  "notified  the  plaintiffs,  that,  unless  they 
80  moved  the  said  wharf-boat,  the  defendant  would  not  be 
responsible  for  the  loss  thereof,  and  notified  the  plaintifii 
that  the  defendant  company  would  take  all  the  risks  of 
loss  attending  the  removal  of  said  wharf-boat  to  a  place  of 
safety ; "  and  it  is  then  alleged  that  the  plaintiffs  agreed 
and  promised  to  take  the  boat  to  Green  River ;  that,  for 
ten  days  thereafter,  it  could  easily  and  safely  have  been 
60  taken,  and  that  it  would  then  have  been  safe ;  but  that 
plaintifts  negligently  failed  and  refused  to  move  it,  and  so 
it  was  destroyed  by  the  ice,  when,  if  their  promise  to  re- 
move it  had  been  kept,  the  loss  would  not  have  happened. 

The  fifth  paragraph  of  the  answer  recites  a  provision  of 
the  policy,  by  which  it  is  made  the  duty  of  the  assured  to 
labor  in  and  about  the  safeguard  and  protection  of  the 
said  wharf-boat  in  case  of  any  misfortune  happening,  and 
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it  is  then  averred,  that,  three  days  before  the  wharf- 
boat  was  carried  down  the  river,  it  broke  loose  from  the 
place  where  it  was  moored,  and  was  caught  by  other  par- 
ties than  the  sssured,  tied  to  the  shore,  and  possession 
taken  by  the  assured  and  watchmen  placed  in  charge;  but 
that  the  assured,  Humphrey,  designing  that  the  boat 
should  be  lost,  negligently  and  fraudulently  failed  to  fasten 
the  boat  to  the  shore,  and  although,  as  Humphrey  well 
knew,  it  was  necessary  to  fasten  it  to  the  bank  with  more 
than  one  line,  or  with  chains,  or  both,  as  was  usual  and 
customary,  he  fastened  her  with  only  one  line,  and  that  an 
old  and  rotten  one ;  that  the  line  broke,  the  watchman 
abandoned  the  boat,  and  so  she  floated  fifty  miles  down 
the  river,  was  then  caught  and  tied,  and  afterwards 
burned,  "  said  Humphrey  having  in  no  wise  taken  any  care 
thereof." 

A  reply  in  spveral  paragraphs  was  filed  to  the  answer ; 
issues  joined ;  trial  by  jury;  verdict  for  appellees ;  judg- 
ment on  the  verdict ;   and  appeal  to  this  court. 

By  a  motion  for  a  new  trial,  and  the  demurrer  to  the 
complaint,  the  appellant  has  presented  several  questions 
for  our  consideration. 

1.     As  to  the  sufliciency  of  the  complaint: — 

It  is  not  claimed  that  the  complaint  lacks  any  necessary 
averment,  or  that  any  averment  which  it  contains  is  insuf- 
ficient; but  it  is  insisted  that  the  policy  declared  upon  does 
not  cover  a  loss  by  the  means  averred  in  the  complaint ; 
that  it  insures  only  against  loss  or  damage  by  fire,  and  does 
not  insure  against  a  loss  by  the  penis  of  the  Ohio  River. 

The  language  of  the  policy  is  as  follows  : 

"By  this  policy  of  insurance  the  Franklin  Insurance 
Company  of  Indianapolis,  Ind.,  in  consideration  of  the  re- 
ceipt of  one  hundred  dollars,  do  insure  F.  M.  Humphrey 
against  loss  or  damage  by  fire  to  the  amount  of  two  thou- 
sand dollars,  on  his  wharf-boat,  tackle  and  apparel  lying  at 
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the  wharf  of  the  city  of  Evansville,  Indiana,  privilege  |4,- 
000,  total  insurance,  and  to  receive,  discharge  and  store 
freight,  hazardous,  extra  hazardous  and  specially  hazard- 
ous. It  is  understood  that  the  loss,  if  any,  shall  be  ad- 
justed according  to  the  conditions  herein  contained,  and 
those  hereto  attached." 

The  conditions  attached  were  as  follows : 

"  Touching  the  adventures  and  perils  which  the  said  in- 
surance company  is  contented  to  bear  and  take  upon  itself 
in  this  voyage,  they  are  of  the  seas,  lakes,  rivers,  canals, 
fires,  jettisons,  rovere  and  assailing  thieves." 

It  appears  from  an  averment  in  the  complaint,  and  by 
the  argument  of  the  appellant,  that  the   parties  adopted 
the  foiTn  of  a  fire  policy,  and  that  the  conditions  thereto 
"  attached  "  were  adopted  from  the  form  of  a  marine  pol- 
icy, thus  making  it  really  both  a  fire  and  marine  policy. 
This,  doubtless,  accounts  for  its  apparent  incongruity.  Up- 
on this  ground,  the  appellant  argues  that  "there  are  no  di- 
rect words  of  insurance  against  marine  perils  to  be  found 
in  the  contract ; "  that  "  the  wharf-boat  was  not  built  to 
make  voyages,  but  to  serve  as  a  floating  warehouse  for  the 
storing  of  freight ;  "  that  "  no  voyage  was  contemplated, 
or  in  the  nature  of  the  case  could  be  made,  and  hence  the 
'  adventures  and  perils  '  enumerated  were  never  in  fact  as- 
sumed by  the  company."     But  we  are  unable  to  view  the 
policy  in  that  light.     The  fair  construction  and  plain  mean- 
ing of  the  policy,  when  all  its  parts  are  taken  together,  is, 
that  the  appellant  insured  the  whart-boat  of  the   appellee 
Humphrey  "  against  loss  or  damage  by  fire,"  and  against 
loss  or  damage  by  the  perils  "  of  the   seas,   lakes,  rivers, 
canals,  jettisons,  rovers  and  assailing  thieves."     The  fact 
that  the  wharf-boat  was  not  adapted  to  navigation,  and  could 
not,  and  was  not  intended  to,  make  voyages,  or  enter  upon 
the  seas,  lakes  or  canals,  but  w^as  insured ''  lying  at  the  wharf 
of  the  city  of  Evansville,  Ind.,"  in  the  Ohio  River,  will  not 


MAY  TERM,  1879.  555 

The  Franklin  Insurance  Company  of  Indianapolis  v.  Humphrey  et  al, 

vitiate  the  policy  as  to  other  perils ;  and  the  insurance 
against  ^^  jettisons,  rovers  and  assailing  thieves/'  might  be 
as  applicable  to  a  wharf-boat  as  to  a  boat  calculated  to 
make  voyages.  That  the  destruction  of  the  boat  by  the 
ice,  as  averred,  was  by  a  peril  of  the  Ohio  River,  is  not 
disputed.     We  think  the  complaint  is  sufficient. 

2.  On  the  trial,  after  the  appellees  had  rested,  the  appel- 
lant introduced  as  a  witness  John  H.  Morris,  who  was 
duly  sworn,  and  by  whom  appellant  offered  to  prove  the 
following  facts: 

"  That  witness  was  the  owner  and  master  of  the  tow- 
boat  '  Hotspur,'  and  had  his  boat  at  Evansville  when  ice 
began  to  form  and  float  in  the  Ohio  in  December,  1876 ; 
that  Green  River  empties  into  the  Ohio  eight  miles  above 
Evansville,  and  is  a  perfect  ice  •  harbor  and  peculiarly 
adapted  to  the  safety  of  boats  threatened  by  the  ice,  and 
the  only  ice  harbor  on  the  Ohio  within  reach ;  that  this 
fact  was  well  known  and  universally  understood  among 
all  river  men,  and  that  it  is,  and  was  m  December,  1876, 
and  has  been  from  time  immemorial,  the  well  understood, 
universal,  and  perfectly  well  known  custom  among  all 
river  men,  owners  and  masters  of  wharf-boats,  etc.,  to  take  . 
all  such  boats  and  wharf-boats  to  the  mouth  of  Qreen  Riv- 
er upon  the  approach  of  danger  from  floating  ice  in  the 
Ohio  River,  and  that  such  custom  and  usage  was  in  full 
force  on  the  4th  day  of  November,  1876,  and  was  well 
known  to  all  river  men  and  all  business  men  generally,  in 
the  city  of  Evansville  ;  that,  at  any  time  in  the  month  of 
December,  1876,  up  to  the  25th,  Humphrey's  wharf-boat — 
the  subject  of  the  insurance  in  this  action — could  easily 
have  been  towed  and  taken  by  the  said  tow-boat  '  Hotspur ' 
to  Green  River ;  that  said  *  Hotspur '  was,  during  the 
month  of  December,  1876,  at  various  times  up  to  the  25th, 
engaged  in  towing  various  crafts  to  the  mouth  of  Green 
River,  from  the  wharf  at  Evansville,  and  on  Sunday,  De- 
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cember  18th,  1876,  did  so  tow  a  large  wharf-boat  owned  by 
Kankiii  &  Co.,  and  a  few  days  thereafter  another  large 
wharf-boat,  and  that  Humphrey's  boat,  the  one  in  contro- 
versy, would  not  have  been  much  haixler  to  tow 
than  either  of  those;  that  said  Humphrey  did  procure 
another  wharf-boat,  owned  by  him,  to  be  towed  to  Green 
River  in  December,  1876,  about  the  middle  of  the  month ; 
that  ice  began  to  form  in  the  Ohio  about  December  8th, 
1876,  and  that,  at  many  times  thereafter,  the  river  was 
clear  of  ice  between  Evansville  and  Green  River,  before 
the  loss  complained  of  happened ;  that  witness  has  been 
engaged  in  river  business,  in  various  capacities,  for  the  past 
ten  years." 

This  testimony  was  objected  to  by  the  appellees,  and 
excluded  by  the  court,  %to  which  appellant  excepted. 

The  facts  above  stated,  and  offered  to  be  proved,  lack 
some  of  the  essential  requisites  necessary  to  the  validity  of 
a  particular  custom  at  common  law,  as  that  it  was  ^con- 
tinued without  interruption,  was  peaceable  and  acquiesced 
in,  and  was  compulsory  and  binding  upon  all,  and  lack  an 
additional  and  important  requisite  to  make  it  binding  in 
this  State,  namely,  that  it  was  coextensive  with  the  State. 
Perhaps  it- is  not  within  the  constitutional  power  of  the 
Legislature  in  this  State  to  make  such  a  particular  and 
local  custom  binding  save  by  express  statute ;  much  less, 
then,  could  it  be  upheld  by  the  common  law.  The  FraTiklin 
Life  Ins.  Co.  v.  Sefton,  58  Ind.  380 ;  Spears  v.  Ward,  48 
Ind.  541.  But  the  most  palpable  objection  to  the  evidence 
offered  is,  that  it  would  tend  to  contradict  the  written 
terms  of  the  policy  which  insured  the  wharf-boat  "  lying 
at  the  wharf  in  the  city  of  Evansville,  Ind.,"  and  did  not 
insure  it  lying  in  the  mouth  of  Green  River,  Kentucky, 
nor  on  its  passage  from  where  it  was  insured,  to  and  from 
the  mouth  of  Green  River.  It  is  not  contemplated  that  a 
wharf-boat,  which  is  a  floating  dock  and  warehouse  com- 
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bined,  for  the  purpose  of  receiving,  storing  and  shipping 
goods,  is  to  be  removed  from  the  waters  in  which  it  is 
built,  and  the  place  to  which  it  is  adapted.  The  owner  is 
entitled  to  the  use  of  his  wharf-boat  at  the  place  where  it 
is  designed  to  remain,  as  well  in  the  winter  time,  if  he 
then  can  and  desires  to  use  it,  as  he  is  during  the  boating 
season  ;  and  it  might  be  that  a  removal  of  the  wharf-boat, 
as  contemplated  by  the  facts  offered  to  be  proved,  if  made 
without  the  consent  of  the  insurer,  would  have  been  such  a 
deviation  from  the  proper  use  of  the  boat,  as  to  avoid  the 
policy,  if  it  had  been  lost  at  any  other  point  than  that  at 
which  it  was  insured,  and  where  it  was  designed  to  re- 
main. 

The  appellant  has  offered  much  argument,  and  cited 
many  authorities,  to  show  us,  that,  where  the  loss  of  insured 
property  is  caused  by  the  wrongful  act  of  the  insured 
party,  he  can  not  recover  on  the  policy.  We  are  not  dif- 
fering from  the  appellant  in  this  view,  but  the  facts 
offered  to  be  proved  in  this  case,  do  not  tend  to  show  a 
wrongful  act  on  the  part  of  the  appellees,  nor  even  negli- 
gence. Wood  Ins.,  pp.  108  and  221,  and  authorities  there 
cited  ;  May  Ins.  498,  499;  Copeland  v.  Neio  England  Ma- 
rine Ins.  Co.,  2  Met.  432 ;  The  City  Fire  Ins.  Co.  of  N. 
Y.  V.  CorlieSy  21  Wend.  367 ;  Dixon  v.  Sadler,  5  M.  & 
W.  405 ;  Leeds  v.  The  Mechanics'  Ins.  Co.,  8  N.  Y.  351 ; 
Equitable  Ins.  Co.  v.  Heame,  20  Wal.  494;  Ins.  Co. 
v.  Wilkinson,  18  Wal.  222;  Cincinnati  Mutual  Ins.  Co. 
V.  May,  20  Ohio,  211 ;  Hill  v.  Portland  ^  Rochester 
U.  R.  Co.,  55  Me.  438 ;  Mickey  v.  The  Burlington  Ins.  Co., 
35  Iowa,  174;  Luce  v.  Dorchester  Ins.  Co.,  105  Mass.  297;' 
Dudgeon  v.  Pembroke,  10  Eng.  R.  (M oak's  Notes)  192  ;  Gove 
V.  The  Farmers'  Mutual  Fire  Ins.  Co.,  48  N.  H.  41 ;  Huckins 
V.  The  People's  Mutual  Fire  Ins.  Co.,  11  Foster,  N.  H.  288 ; 
Uowland  v.  The  Marine  Ins.  Co.,  2  Cranch  C.  C.  474 ;  Haz- 
ard's AdmW  V.  The  New  England  Marine  Ins.  Co.j  8  Peters, 
567. 
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3.  The  appellant  then  offered  to  read  to  the  jury  the  fol- 
lowing statement  of  an  absent'witness,  John  B.  Hall,  embod- 
ied in  an  affidavit  for  a  continuance,  tiled  by  the  appellant, 
and  which  statementthe  plaintiffs,  before  goinginto  the  trial, 
had  agreed  and  admitted  in  open  court,  the  said  witness,  John 
B.  Hall,  would  testify  to  if  he  were  present,  to  wit:  **  That  the 
wharf-boat  which  is  the  subject-matter  of  the  insurance 
herein,  and  for  the  recovery  of  the  amount  insured  on 
which  this  action  is  brought,  could,  without  risk  or  dangerof 
the  same  being  destroyed,  have  been  towed  to  Green  River, 
which  was  a  place  of  safety,  eight  miles  or  thereabouts  dis- 
tant from  the  city  of  Evansville,  at  any  time  after  the 
ice  first  made  its  appearance  in  the  Ohio  River,  in  Decem- 
ber, 1876,  until  the  30th  of  said  month ;  that  tow-boats  of 
sufficient  power  were  at  tlie  port  of  the  city  of  Evansville, 
and  their  services  could  have  been  procured  to  have  towed 
said  wharf-boat  of  plaintiffs  to  Green  River,  during  the 
time  aforesaid ;  that  the  weather  during  said  time  was 
calm,  and  there  was  no  reason  to  apprehend  disaster  from 
wind,  and  that  the  stage  of  water  in  the  Ohio  River,  be- 
tween Evansville  and  Green  River  aforesaid,  was  sufficient 
for  the  said  boat  to  be  so  towed  to  said  place  of  safety ; 
that  all  other  wharf-boats  and  steamboats  of  any  consider- 
able size,  which  had  been  lying  at  the  wharf  at  Evansville, 
had  been  removed  during  the  time  aforesaid  to  a  place  of 
safety ;  that,  fi*om  the  time  ice  first  appeared  in  said 
month  of  December,  1876,  in  the  Ohio  River,  it  was  ap- 
parent to  all  men  who  had  knowledge  of  the  river  and 
its  dangers,  that  there  was  great  danger  to  be  appre- 
hended in  leaving  a  wharf-boat  at  the  Wharf  at  Evans- 
ville ;  that  the  plamtift  Francis  M.  Humphrey  was  per- 
sonally in  charge  of  said  wharf-boat,  and  had  full  and  com- 
plete control  of  the  same,  and  that  it  was  his  duty,  in  the 
exercise  of  ordinary  care  and  prudence,  for  the  purpose  of 
presenting  injury  to  said  wharf-boat,  to  have  removed  the 
same  during  the  time  aforesaid,  to  a  place  of  safety. 
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This  evidence,  also,  was  excluded  by  the  court,  upon 
objection  of  appellees,  and  appellant  excepted. 

This  proposition,  in  principle,  is  the  same  as  the  second, 
which  we  have  fully  considered.  It  is  not  necessary, 
therefore,  to  examine  the  question  further.  The  next 
proposition  made  by  the  appellant  is  also  the  same,  and 
need  not  be  stated  nor  considered. 
4.  Appellant  then  oiFered  to  prove  by  Franklin  L.  Whicher, 
a  competent  witness,  that  said  Whicher  was  the  agent  of 
appellant  at  Evansville.  in  December,  1876,  and,  as  such 
agent,  on  the  18th  of  that  month,  served  on  the  appellees 
the  written  notice  mentioned  in  the  pleadings,  and  fre- 
quently, from  the  18th  to  the  30th  of  said  month,  notified 
Humphrey  to  move  the  wharf-boat  to  Green  River,  and  of- 
fered that  such  removal  might  be  made  at  the  risk  of  the 
insurance  company  ;  and  also  offered  to  read  to  the  jury 
Ihe  written  notice  served  by  Whicher,  its  agent,  on  Hum- 
phrey, on  the  18th  of  December,,  requesting  him  to  take 
his  boat  to  Green  River,  and  warning  him  of  imminent 
danger  from  the  ice  ;  and  also  offered  to  prove  by  John  C. 
Slioemaker,  President  of  the  Franklin  Insurance  Company, 
that  the  company,  at  the  time,  ratified  and  approved  of  the 
act  of  its  agent,  Whicher,  in  notifying  appellees  to  move 
the  wharf-boat ;  but,  upon  objections  by  appellees,  the 
court  excluded  the  evidence,  and  appellant  excepted. 

We  have  seen  that  there  was  no  valid  particular  custom, 
requiring  Humphrey  to  move  his  wharf-boat  to  the  mouth 
of  Green  River,  and  there  is  no  general  law  requiring  him 
to  do  so.  There  is  no  stipulation  in  the  policy  binding 
him  to  do  so,  and  he  was  not  bound  to  do  so  upon  the  no- 
tification of  the  appellant,  and  he  was  not  bound  to  accept 
new  terms  of  insurance,  varying  the  policy,  although  of- 
fered by  the  company.  The  wharf-boat  was  built  at  the 
wharf  at  the  city  of  Evansville,  to  be  used  at  that  place; 
it  was  not  adapted  to  be  removed  to  the  mouth  of  Green 
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River,  although  it  might  have  been  practicable  to  take  it 
there  ;  and  at  that  place  it  might  have  been,  and  probably 
would  be,  useless  to  the  owner  while  it  remained.  We 
think  the  owner  had  a  right  to  have  his  boat  remain  in  the 
waters  where  it  was  built,  and  to  use  it  at  that  place  forthe 
purposes  to  which  it  was  adapted.  The  policy  insured  the 
boat  against  the  perils  of  the  river  at  that  place,  and  not 
against  the  lesser  perils  that  might  overtake  it  in  the  mouth 
of  Green  River. 

5.  The  appellant  discusses  the  question  of  fraud  set  up 
in  the  second  paragraph  of  answer,  and  insists,  that,  al- 
though the  facts  offered  to  be  proved  might  not  amount 
to  any  thing  more  than  negligence  which  would  not  pre- 
vent Humphrey  from  recovering  on  the  policy,  yet,  when 
a  fraudulent  purpose  and  corrupt  design  entered  into  his 
conduct  by  which  he  desired  that  the  boat  should  be  lost, 
**  in  order  that  the  insurance  money  might  be  recovered," 
they  amount  to  fraud  which  will  prevent  him  from  recov- 
ering on  the  policy ;  but  if  Humphrey,  as  we  have  held, 
had  a  right  to  keep  his  boat  at  the  wharf  in  the  city  of 
Evansville,  his  motive,  intention  or  purpose  in  doing  so 
could  not  vitiate  his  acts.  Fraud  can  not  be  predicated 
upon  acts  which  the  party  charged  has  a  right  by  law  to 
do,  nor  upon  the  non- performance  of  acts  which  by  law 
he  is  not  bound  to  do,  whatever  may  be  his  motive,  de- 
sign or  purpose,  either  in  doing  or  not  doing  the  acts  com- 
plained of. 

It  seems  to  us  that  the  questions  in  this  case  have  been 
thoroughly  discussed,  that  the  case  has  been  well  tried, 
and  that  the  judgment  is  in  accordance  with  the  law  and 
the  facts.  It  is  therefore  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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StTFBSME  Court. — Record. — Action  to  Recover  Real  Estate. — Trial  on  iS»'-6- 
stiitUed  Complaint. — Special  Finding.  ^The  record,  in  the  Supreme  Court* 
of  an  action  to  recover  real  estate,  showed  a  trial  of  the  cause  hy  the 
court,  upon  the  issues  formed  upon  the  original  complaint,  but  that, 
without  any  finding  having  been  made,  a  substituted  complaint  and 
an  answer  thereto  were  filed  ;  >that  trial  was  had  and  judgment  rendered 
thereon  for  the  defendant ;  and  that,  on  a  new  trial  as  of  right,  by  the 
court,  a  general  and  a  special  finding  were  made,  and  judgment  rendered 
by  the  court,  for  the  defendant. 

Belil,  that  the  original  complaint  and  answer,  though  copied  into  the  tran- 
script, form  no  part  of  the  record. 

Held,  also,  neither  the  substituted  complaint,  the  answer  thereto,  nor  the 
evidence  being  in  the  record,  that  the  Supreme  Court  can  not  say  that  the 
special  finding  was  not  within  the  issues. 

Sams. — Purchase  Pendente  Lite. — Presumption. — One  fact  of  such  special 
finding  being  that  the  plaintiff  had  purchased  the  real  estate  in  question 
at  a  sheriff's  sale  thereof,  made  after  the  filing  of  the  complaint  and  the 
issue  of  process  in  an  action  by  this  defendant,  against  a  third  person,  to 
recover  such  real  estate,  Resulting  in  a  judgment  for  the  former,  the  Su- 
preme Court  is  bound  to  presume,  in  the  absence  of  any  thing  in  the 
record  to  the  contrary,  in  favor  of  the  finding  and  judgment  below. 

From  the  Jefterson  Circuit  Court. 

E.  P.  Ferris  and  W.  W.  Spencer^  for  appellants. 

Pebkins,  J. — The  record  of  this  cause  shows,  that,  on  the 
9th  day  of  April,  1872,  the  appellants  commenced  a  suit 
to  recover  a  lot  or  parcel  of  ground,  situate  in  Madison, 
Jeflferson  county,  Indiana ;  that  the  cause  was  put  at  issue 
at  the  October  term  of  said  court,  1872,  and,  on  the  twenty- 
fifth  judicial  day  of  said  term,  was  tried,  and  taken  under 
advisement  by  the  court ;  that  "  afterward,  to  wit,  on  the 
14th  day  of  August,  1873,  the  same  being  the  third  judi- 
cial day  of  a  special  term  of  said  court,  commencing  on 
the  12th  day  of  August,  1878,  before  the  Hon.  John  G. 
Berkshire,  judge  pro  tem.  of  said  court,  the  following 
further  proceedings  were  had  in  said  cause,  to  wit: 
Come  the  parties,  and  the  plaintiff  files  substituted 
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complaint  herein,  and  defendants  are  ruled  to  answer; 
that  afterward,  on  the  15th  day  of  August,  1873 :  Come 
the  parties,  and  the  defendants  file  answer  herein,  and  this 
cause,  being  at  issue  and  ready  for  trial,  is  submitted  to  the 

court,"  etc. 
The  court  found  for  the  defendants. 
The  plaintiffs  paid  the  costs,  apd  took  a  new  trial  under 

the  statute.  .  ,      ,  r  _ii. 

The  record  further  shows,  that,  without  any  further 
change  in  the  pleadings  or  issues,  on  the  22d  day  of  May, 
1876  this  case  was  submitted  to  the  court  for  trial,  with- 
out the  intervention  of  a  jury,  and  the  court  found  gener- 
ally for  the  defendants,  and  also  made  a  special  finding  of 
facts,  and  stated  conclusions  of  law  thereon.  The  plMntifls 

appeal  to  this  court. 

The  pleadings  upon  which  the  cause  was  first  tried  are  not 
legally  in  the  record.  They  had  been  superseded  by  sub- 
stituted pleadings.    It  is  enacted  by  statute,  2  R.  S.  1876, 

p.  242,  sec.  559,  as  follows :  ,     ,-      «    ,  fi,^ 

«  Neither  shall  the  clerk  certify  any  pleading  first  filed, 
when  there  is  an  amended  pleading  of  the  same  matter 
subsequently  filed,  embracing  all  the  pleading  first  filed, 
and  the  amendments  thereto;  but  shall  certify  such 
amended  pleading  only." 

The   case  before  us  falls  within  this  provision  of  the 

statute.  ,  .  .    •        _^ 

A  "substituted  complaint,"   ex  vt  termtm,  imports  a 

complaint  filed  to  take  the  place  of  that  previously  filed, 
and  excludes  such  previous  complaint  from  the  record  as 
an  operative  pleading  in  the  cause.  The  answers  filed  to 
such  superseded  complaint,  and  the  issues  formed  thereby, 
would  necessarily  fall,  when  that  complaint  was  superseded 
by  the  complaint  substituted  in  its  place. 

It  will  be  observed,  that  the  complaint  substituted  did 
not  simply  take  the  place  of  the  prior  complaint  in  the 
line  of  pleading,  without  changing  the  issue ;  but  a  rule 
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was  taken  to  answer  the  substituted  complaint,  and  an 
answer  to  it  was  filed,  forming  a  new  issue,  upon  which 
the  cause  was  tried.  The  substituted  complaint  and  an- 
swer are  not  in  the  record.  The  pleadings  upon  which  the 
case  was  tried  not  being  in  the  record,  we  can  not  prop- 
erly decide  upon  the  errors  assigned,  and  might,  therefore, 
at  this  point,  affirm  the  judgment.  We  think,  however, 
that  it  may  be  more  satisfactory  to  the  parties,  and  cer- 
tainly will  be  to  the  court,  to  present  a  little  more  fully 
the  reasons  why  we  can  not  decide  questions  going  to  the 
merits  of  the  cause. 

The  circuit  court  made  a  special  finding  of  facts,  in 
which  it  was  found  that  the  plaintiff  in  this  suit,  the  ap- 
pellants here,  purchased  the  real  estate  they  are  seeking 
to  recover  in  this  ^uit,  at  a  sheriff's  sale,  while  a  suit  by 
the  appellees, ''  to  recover  the  said  real  estate,"  duly  com- 
menced by  the  filing  of  a  complaint  and  the  issue  and 
service  of  summons  thereon,  was  pending,  in  which  suit 
the  appellees  recovered  said  real  estate.  Holding  that  suit 
to  have  been  notice,  by  lis  pendens^  that  court  found  in 
favor  of  the  appellees,  and  against  the  purchasers,  the 
appellants,  at  said  sheriff's  sale,  said  appellees  proving 
title  thereto,  according  to  the  special  finding. 

The  appellants  complain  of  that  finding. 

We  can  not  judge  of  its  correctness  without  having 
those  proceedings,  and  the  evidence  that  may  have  been 
given  in  connection  with  them  on  the  trial  of  the  cause 
now  before  us.  We  can  not  say  that  the  special  finding 
was  not  within  the  issues  of  the  cause,  they  not  being  be- 
fore us,  and  did  not  support  the  allegations  of  the  com- 
plaint,   and  was   inconsistent  with  the  general   finding. 

The  character  of  lis  pendens  which  may  affect  the  title  of 
a  purchaser  is  well  defined.  There  must  be  a  suit  pend- 
ing, and  the  complaint  in  the  suit  must  disclose  the  sub- 
ject-matter of  it.     In  the  suit  pending  when  the  appel- 
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lants  purchased  the  property  in  question,  the  complaint  in  it 
had  heen  filed  and  process  issued.  It  is  enacted,  2  R.  S.  1876, 
p.  46,  sec.  34,  that  an  "  action  shall  be  deemed  to  be  com- 
menced from  the  time  of  issuing  the  summons,"  or,  "  as  to 
those  against  whom  publication  is  made,  from  the  time  of 
the  first  publication,"  a  complaint  having  been  previously 
filed.  The  suit  mentioned  was  pending,  within  the  pro- 
vision of  our  statute.  But  as  to  what  title  to  the  prop- 
erty was  it  pending  ? 

In  Leitch  v.  Wells,  48  N.  Y.  585,  it  is  decided,  that : 

"  The  commencement  of  an  action  by  the  service  of  a 
summons  does  not  create  a  lis  pendens  aftecting  third  per- 
sons not  parties  to  the  action.  To  bind  a  purchaser  pen- 
dente lite  by  the  judgment,  there  must  also  be  a  bill  or 
complaint  on  file  at  the  time  of  his  purchase,  in  which 
the  claim  upon  the  property  is  set  forth."  1  Perry  Trusts, 
sec.  228. 

As  we  have  said,  the  pleadings  in  the  case  at  bar  are  not 
before  us,  and  we  can  not,  therefore,  say,  with  certainty, 
what  was  the  scope  of  the  issues  tried  in  the  cause,  uor 
what  were  the  allegations  in  the  pleadings,  nor  what  was 
the  evidence  on  which  the  court  made  its  finding.  Nor 
does  the  clerk  of  the  circuit  court,  as  contemplated  by  the 
provisions  of  the  statute,  certify  that  the  transcript  filed 
in  the  cause,  in  this  court,  contains  copies  of  *'  all  papers 
pertaining  to  the  cause  and  filed  therein,"  except,  etc.  2 
R.  S.  1876,  p.  242,  sec.  559. 

It  is  inferable,  from  what  appears  in  the  record,  that 
the  suit  pending  "  to  recover  the  real  estate  "  mentioned 
in  the  special  findings  was  to  recover,  not  the  possession 
merely,  but  the  real  estate,  on  the  ground  of  fee-simple 
title  thereto.  That  is  the  natural  meaning  of  the  words, 
"  to  recover  the  real  estate."  If  such  was  the  case,  and 
prima  facie  it  was,  the  judgment  below  was  right,  and  it 
devolves  upon  the  appellant  to  show  that  it  was  wrong; 
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and  it  is  his  fault  that  we  have  an  imperfect  transcript  of 
the  record  alone  before  us. 

We  take  it,  that,  where  the  transcript  of  a  record  in 
this  court,  on  appeal,  shows  that  matters  were,  or  might 
have  been,  before  the  court  below,  which  would  have 
justified  the  action  of  t?iat  court,  it  devolves  upon  the 
party  seeking  to  reverse  that  action,  to  take  care  that  such 
matters  as  were  before  that  court  are  placed  before  this 
court,  that  it  may  see  that  they  did  not  justify  the  rulings 
and  decisions  of  such  lower  court. 

Where,  in  such  cases  as  this,  it  is  shown  that  the  judg- 
ment of  the  court  below  might  have  been  correct,  it  will  be 
presumed  to  have  been  so  till  the  contrary  is  made  to 
appear. 

The  judgment  is  afiBirmed,  with  costs. 

Opinion  filed  at  November  Term,  1878. 

Petition  for  a  rehearing  overruled  at  May  Term,  1879. 


Adams  v.  The  State.  (if?  ^o 

Criminal  Law. — Involuntary  Manslaughter. —  Murder. — On  the  separsLte  i^  ^| 
trial  of  a  defendant  indicted  jointly  iwith  B.  and  others  for  murder,  the 
evidence  established  substantially,  that  an  altercation  had  taken  place  be- 
tween the  deceased  and  B.,  during  the  evening  on  which  the  former  was 
killed  ;  that  the  deceased,  having  left  the  parties  indicted,  got  into  an  al- 
tercation with  another,  displaying  a  pistol  and  threatening  to  shoot  any 
one  interfering  with  him  ;  that  subsequently  the  parties  indicted  came  up 
to  the  deceased,  who  was  immediately  struck  by  B.  ;  that,  though  the  de- 
ceased denied  having  a  pistol,  the  defendant  and  the  other  parties  indicted, 
at  the  request  of  B.,  undertook  to  assist  bim  in  disarming  the  deceased  ; 
and  that,  during  the  scuffle,  and  immediately  upon  B.'s  exclaiming  that  he 
had  obtained  the  pistol,  it  was  discharged,  killing  the  deceased. 

Held,  that  B.  was  guilty,  if  at  all,  of  involuntary  manslaughter  only. 

Held,  also,  that  the  defendant  was  not  guilty. 
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Same. — histruetum.— Failure  to  Instruct  Fully, — The  court,  after  reciting 
the  statutory  definition  of  manslaughter,  instructed  the  jury  trying  such 
cause,  "that,  in  manslaughter  and  in  murder,  there  is  the  common  element 
of  intent  to  kill.  The  distinction  is,  that  in  murder  malice,  either  express 
or  implied,  is  present,  while  in  manslaughter  it  is  ahsent.  *  The  inten- 
tion to  kill  must  grow  out  of  hot  hlood,  in  order  to  reduce  an  unlawful 
homicide  to  the  grade  of  manslaughter." 

Held,  that,  in  the  ahsence  of  a  request  hy  the  defendant,  and  a  refusal  hy 
the  court,  to  instruct  as  to  involuntary  manslaughter,  he  can  not  complain 
of  the  instruction. 

Same.—  Voluntary  and  Involuntary  Manslaughter  Distinguished. — In  volun- 
tary manslaughter  the  killing  is  intentional,  while  in  involuntary  man- 
slaughter the  killing  is  unintentional,  hut  in  the  commisaion  of  an  unlaw- 
ful act. 

Same.— One  indicted  for  voluntary  manslaughter  can  not  be  convicted 
on  proof  that  he  is  guilty  of  involuntary  manslaughter. 

Same. — Aidei^  or  Abettor. — There  can  be  no  aider  or  abettor  in  the  commis- 
sion of  involuntary  manslaughter. 

From  the  Owen  Circuit  Court, 

W.  M.  Franklin,  for  appellant. 

T.  W.  Woollen,  Attorney  General,  S.  0.  Pickens,  Pros- 
ecuting Attorney,  and  I.  H.  Fowler,  for  the  State. 

HowK,  J. — At  the  September  term,  1878,  of  the  Owen 
Circuit  Court,  an  indictment  was  duly  returned  by  the 
grand  jury  of  said  court  and  term,  wherein  it  was 
charged,  in  substance,  that,  "  at  the  county  of  Owen  and 
State  of  Indiana,  on  the  21st  day  of  September,  1878,  one 
James  Patterson,  Charles  Patterson,  William  Anderson 
and  John  By  rant  did  then  and  there  unlawfully,  in  and 
upon  the  body  of  one  Anthony  White,  a  human  being, 
feloniously,  purposely  and  with  premeditated  malice, 
make  an  assault,  and  with  a  pistol  loaded  with  gunpowder 
and  leaden  bullet,  which  they,  the  said  James  Patterson, 
Charles  Patterson,  William  Adams  and  John  Bryant,  in 
their  hands  then  and  there  had  and  held,  him,  the  said 
Anthony  White,  feloniously,purposely  and  with  premed- 
itated malice,  did  shoot,  strike  and  mortally  wound,  from 
which  said  wound,  so  inflicted  us  aforesaid,  the  said  White 
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then  and  there  instantly  did  die,  and  so  the  grand  jurors 
aforesaid,  upon  their  oath  as  aforesaid,  do  charge  that  the 
said  James  Patterson,  Charles  Patterson,  William  Adams 
and  John  Bryant,  him,  the  said  "White,  by  the  means  and 
in  the  manner  aforesaid,  then  and  there,  feloniously,  pur- 
posely and  with  premeditated  malice,  did  kill  and  mur- 
der, contrary  to  the  form  of  the  statute,"  etc. 

The  defendants  named  in  said  indictment  Jointly 
moved  the  court  to  quash  it,  which  motion  was  overruled, 
and  they  jointly  excepted.  Upon  arraignment,  they 
entered  a  joint  plea  of  not  guilty  to  the  indictment,  and 
they  then  elected  to  be  tried  thereon  separately  and  sever- 
ally. 

The  issues  joined  as  to  the  appellant,  William  Adams, 
were  submitted  to  a  jury  for  trial,  and  a  verdict  was  re- 
turned, finding  him  guilty  of  manslaughter,  and  assessing 
his  punishment  at  twelve  years  in  the  state-prison.  His 
motion  for  a  new  trial  was  overruled  by  the  court,  and  his 
exception  was  entered  to  this  decision,  and  judgment  was 
rendered  on  the  verdict. 

In  this  court  the  appellant  has  assigned,  as  error,  the 
decision  of  the  circuit  court  in  overruling  his  motion  for 
a  new  trial.  In  this  motion  the  following  causes  were  as- 
signed for  such  new  trial,  to  wit : 

"  1st.     That  the  verdict  of  the  jury  is  contrary  to  law ; 

"  2d.     That  the  verdict  is  contrary  to  the  evidence  ; 

"  3d.  Error  of  the  court  m  giving  instructions  1  to  28 
inclusive,  and  each  of  them  ;  and, 

"  4th.  Error  of  the  court  in  refusing  to  give  instruc- 
tions asked  by  the  defendant,  numbers  1  to  3  inclusive, 
and  each  of  them." 

We  may  properly  remark  in  the  outset,  that  no  point  is 
made  in  this  court  upon  the  fact,  apparent  in  the  record 
that  the  name  of  the  appellant  is  given  in  the  charging 
part  of  the  indictment,  as  William  Anderson,  instead  of 
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William  Adams.  This  latter  name  is  the  one  in  which  he 
pleaded  and  was  tned,  and  the  name  of  William  Ander- 
son, where  it  appears,  is  probahly  a  clerical  error  in  tran- 
scribing the  indictment  into  the  record,  and  we  will  so 
consider  it 

We  give,  from  the  brief  of  the  appellant's  counsel,  the 
following  statement  of  the  facts  attending  the  killing  of 
Anthony  White,  at  Fredonia,  Owen  county,  Indiana,  on 
the  night  of  September  21st,  1878,  upon  which  the  indict^ 
ment  against  the  appellant  and  his  codefendants,  in  this 
case,  was  predicated,  which  statement  of  facts  the  attor- 
neys for  the  State  admit  to  be  substantially  correct : 

'"The  circumstances  of  the  killing  were  about  these: 
There  was  a  public  political  meeting  in  the  town  that 
night,  and  also  a  religious  meeting  at  a  church,  about  a 
quarter  of  a  mile  from  the  political  meeting.  The  deceased 
came  to  the  town  late  that  evening,  between  sundown  and 
dark,  considerably  intoxicated.  The  defendant,  with  the 
others  included  in  the  indictment,  came  there  about  dark, 
and  were  in  a  saloon,  under  where  the  political  meeting 
was  being  held,  and  had  all  been  drinking  some.  About 
7  or  8  o'clock  in  the  evening,  the  deceased  came  into 
the  saloon,  and  drank  with  James  Patterson,  one  of 
the  defendants.  During  the  time  he  was  so  in  there,  he 
and  James  got  into  a  quarrel  about  paying  for  the 
drinks,  or  something  else,  about  which  none  of  the  wit- 
nesses could  entirely  explain,  when  James  wanted  to  fight, 
but  being  prevented  from  doing  so  by  two  of  these  defend- 
ants, his  brother  Charles  and  this  defendant  Adams,  and 
perhaps  others,  he  desisted,  and  deceased  went  out  of  the 
room.  The  evidence  is  then  conflicting,  as  to  what  took 
place  in  reference  to  what  had  previously  occurred.  De- 
ceased then  went  up  to  the  church,  and  shortly  afterward 
got  into  a  dispute  with  one  Stephen  Goodwin,  created 
considerable  confusion  there,  exhibited  a  pistol  and  threat- 
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ened  to  shoot  any  one  who  interfered  w'.th  him.  The  de- 
fendants remained  in  the  saloon  and  around  it  for  Bjmc 
time,  when  they,  with  thi'ee  others,  Hoover,  Norri>*  and 
Livingston,  also  went  up  to  the  church.  The  meeting  had 
just  adjourned,  and  the  people  were  leaving.  They  passed 
up  into  the  crowd,  where  the  deceased  was.  James  Patter- 
son, who  had  had  the  quarrel  with  the  deceased  in  the  sa- 
loon, immediately  struck  deceased,  who  stepped  back  a 
little  and  asked  who  struck  him.  When  James  Patterson 
eaid, '  He  has  a  pistol,  let  us  take  it  from  him.'  Deceased 
first  denied  having  it.  Then  James  Patterson,  Charles 
Patterson  and  this  defendant  seized  him  to  take  the  pistol 
from  him.  The  evidence  is  somewhat  conflicting  as  to  what 
was  said  and  done,  while  they  were  trying  to  take  the 
pistol  from  him,  and  after  scufliing  for  a  while  over  the 
pistol,  James  Patterson  said,  'Now  I  have  it,'  and  imme- 
diately afterward  the  pistol  fired,  deceased  fell  to  the 
ground  and  very  soon  expired.  He  was  shot  in  the  back 
part  of  the  head,  the  ball  ranging  inward  and  downward, 
and  lodged  in  the  base  of  the  brain." 

With  this  statement  of  the  facts  of  this  case,  we  pass 
now  to  the  consideration  and  decision  of  the  questions 
presented  and  discussed  by  his  counsel  in  this  court.  We 
pass  over  the  first  two  causes  for  a  now  trial,  which  relate 
to  the  legality  of  the  verdict  and  the  sufficiency  of  the 
evidence  in  support  of  it,  and  we  will  first  consider  the  in- 
structions of  the  court,  which  are  complained  of  in  argu- 
ment by  the  appellant's  counsel  The  first  of  the  instruc- 
tions thus  complained  of  is,  that  one,  or  it  may  be  parts 
of  two  instructions,  (for  the  numbering  of  the  instructions  is 
evidently  confused,)  in  which  the  court  undertook  to  de- 
fine manslaughter.     The  court  said  : 

"  Manslaughter  is  defined,  as  follows,  by  the  statute : 
'  If  any  person  shall  unlawfully  kill  any  human  being 
without  malice  express  or  implied  either  voluntarily  upon 
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a  sudden  heat,  or  involuntarily,  but  in  the  commission  of 
L'ome  unlawful  act,  such  person  shall  be  deemed  guilty  of 
manslaughter/  "  In  commenting  upon  this  statutory  defi- 
nition of  manslaughter,  as  distinguished  from  murder,  the 
court  immediately  added,  in  the  next  instruction,  the  fol- 
lowing explanatory  definition  of  the  former  grade  of  homi- 
cide :  "  You  will  observe  that,  in  manslaughter  and  in  mur- 
der, there  is  the  common  element  of  intent  to  kill.  The 
distinction  is,  that  in  murder  malice,  either  express  or  im- 
plied, is  present,  while  in  manslaughter  it  is  absent ;  for, 
in  the  latter  case,  the  killing  must  be  done  without  malice, 
either  express  or  implied.  The  intention  to  kill  must 
grow  out  of  hot  blood,  in  order  to  reduce  an  unlawful 
homicide  to  the  grade  of  manslaughter.'' 

It  will  be  seen  from  the  instruction  quoted,  that  the  court 
apparently  ignored  the  idea,  that  there  could  be  a  case  of 
manslaughter,  without  any  intent  to  kill.  The  court  di- 
rected the  attention  of  the  jury  to  the  point,  that  in  man- 
slaughter, as  well  as  in  murder,  there  was  the  ^^  common 
element  of  intent  to  kill,"  but  throughout  the  instructions 
the  jury  were  never  informed  that  there  was,  or  could  be, 
manslaughter  without  any  intention  to  kill.  It  is  this 
omission  of  the  court  to  instruct  the  jury  in  oregard  to  a 
grade  of  homicide  well  recognized  in  and  by  our  law,  of 
which  the  appellant's  counsel  complains  in  argument,  in 
this  court.  But  it  seems  to  us,  that  the  appellant  is  in  no 
condition  to  complain  in  this  court  of  the  omission  of  the 
circuit  court  to  instruct  the  jury  fully  in  regard  to  involun- 
tary manslaughter.  No  complaint  is  made  by  the  appel- 
lant of  the  instructions  given;  but  the  only  complaint  is 
that  the  court  omitted  an  instruction  which,  the  appellant 
claims,  was  applicable  to  the  case  made  by  the  evidence 
and  ought  to  have  been  given.  This  may  be  conceded ; 
but  before  the  court  could  be  charged  with  positive  error, 
on  account  of  its  omission  to  instruct  the  jury  in  relati:>n 
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to  involuntary  manslaughter,  it  was  necessary,  we  think, 
that  the  appellant  should  have  requested  of  the  court  such 
an  instruction.  If  the  appellant  had  requested  such  an  in- 
struction, and  if  the  court  had  failed  or  refused  to  comply 
with  such  request,  then,  but  not  until  then,  the  appellant 
could  have  complained  of  the  omission  of  the  court  to  in- 
struct the  jury  in  relation  to  involuntary  manslaughter,  as 
probably  erroneous.  The  record  fails  to  show,  that  the  ap- 
pellant requested  of  the  court  any  such  instruction,  and 
therefore  he  can  not  be  heard  to  complain  of  the  court's 
omission  to  give  such  instruction.  Rollins  v.  The  State,  62 
Ind.  46. 

It  is  insisted  by  the  appellant^s  counsel,  with  much  ear- 
nestness and  ability*  that  the  evidence  adduced  upon  the 
trial  of  this  cause  was  not  sufficient  to  support  the  verdict 
of  the  jury,  and  that,  for  this  reason,  the  verdict  was  con- 
trary to  law.  From  the  evidence  in  the  record,  and  from 
the  facts  apparently  established  thereby,  we  incline  to  the 
opinion,  that  if  the  defendant  James  Patterson  had  been 
on  trial,  the  jury  might  have  fairly  and  reasonably  found, 
that,  in  the  killing  of  Anthony  White,  he  was  guilty  only, 
if  guilty  at  all,  of  the  crime  of  involuntary  manslaughter, 
as  the  same  is  defined  in  our  statute.  It  would  seem  from 
the  evidence,  that  the  shot,  which  caused  the  death  of 
White,  was  fired  while  the  pistol  was  in  the  hands  of  James 
Patterson.  Whether  the  pistol  was  fired  purposely  or  un- 
intentionally by  James  Patterson  is  a  grave  question  in 
the  case,  about  which  there  was  no  direct  or  positive  evi- 
dence introduced  on  the  trial ;  but  it  is  a  question,  as  it 
seems  to  us,  upon  which  the  absolute  guilt,  if  there  was 
any  guilt,  and  the  degree  of  guilt,  of  the  appellant,  Wil- 
liam Adams,  of  the  crime  for  which  he  was  indicted  in  this 
case,  is  entirely  dependent. 

There  was  no  evidence  introduced  on   the  trial,   from 
which  it  could  be  fairly  and  reasonably  inferred,  that  the 
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appellant  was  a  party  to  any  arrangement  or  agreement  for 
the  killing  of  Anthony  White,  or  that  he  was  there  aiding 
and  abetting,  or  intending  to  aid  and  abet,  in  any  such  en- 
terprise. Of  course,  all  the  presumptions  in  the  case  were 
in  favor  of  the  appellant,  until  they  were  removed  or  over- 
come by  positive  evidence.  The  evidence  shows,  and,  as 
we  read  it,  it  shows  nothing  more  than  this,  that  the  ap- 
pellant was  called  upon  by  his  companion  and  codefend- 
ant,  James  Patterson,  to  assist  him  and  their  associates  in 
taking  from  Anthony  White  a  pistol  exhibited  by  him, 
and  with  which  he  threatened  to  shoot  any  one  who  inter- 
fered with  him.  The  taking  of  this  pistol  from  White  was 
the  only  enterprise  in  which  the  appellant  was  asked  to 
assist,  and,  so  far  as  the  evidence  shows,  it  was  the  only 
enterprise  in  which  he  attempted  to  participate.  This  en- 
terprise, the  taking  of  the  pistol  from  White,  may  or  may 
not  have  been,  under  the  surrounding  circumstances,  au 
unlawful  act.  If  it  be  conceded,  however,  that  the  taking  of 
the  pistol  from  White  was  an  unlawful  act,  it  is  certain, 
we  think,  that  this  act  in  and  of  itself,  separate  and  apart 
from  the  fatal  consequences  of  the  act,  was  nothing  more 
than  a  misdemeanor.  It  was  not  a  felonious  taking,  be- 
cause it  does  not  appear  that  there  was  any  intention,  on 
the  part  of  any  of  the  participants  in  the  taking,  of  depriving 
White  of  his  property  in  the  pistol. 

It  would  seem  from  the  evidence  in  this  case,  that,  if  any 
one  was  guilty  of  the  death  of  Anthony  White,  it  was  the 
defendant  James  Patterson ;  and  as  to  him  we  think  the 
evidence  fails  to  show,  that,  in  the  killing  of  White,  he 
was  guilty,  beyond  a  reasonable  doubt,  of  any  higher  grade 
of  homicide  than  manslaughter.  Assuming  from  the  evi- 
dence, as  we  may  fairly  assume,  that  James  Patterson,  in 
the  homicide  of  White,  was  guilty  of  no  higher  grade  of 
crime  than  manslaughter,  then  the  question  remains,  and, 
as  it  affects  the  appellant,  Adams,  the  important  and  con- 
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trolling  qyestion  in  this  case,  was  James  Patterson  guilty 
of  voluntary  or  involuntary  manslaughter?  In  the  stat- 
ute of  this  State  defining  felonies  and  prescribing  punish- 
ment therefor,  these  two  grades  of  homicide  are  classed 
together  and  defined,  in  the  same  section,  and  to  each  the 
same  punishment  is  affixed.  But  the  two  grades  are  widely 
and  essentially  difterent,  each  from  the  other,  as  well  we 
think  in  the  moral  turpitude  of  the  crime,  as  in  the  con- 
stituent facts  which  determine  the  gradfe  and  character  of 
the  oflTence.  Voluntary  and  involuntary  manslaughter,  as 
defined  in  the  statute,  "difter  from  each  other  in  this: 
That,  in  the  first  kind,  the  unlawful  killing  is  voluntary, 
that  is,  the  killing  is  done  by  design  or  intention,  or  pur- 
posely ;  but,  in  the  second  kind,  the  unlawful  killing  is  in- 
voluntary, that  is,  without  any  design,  intention,  or  pur- 
pose of  killing,  but  in  the  commission  of  some  unlawful 
act/'  Bruner  v.  7%e  StatCy  58  Ind.  159.  These  two  kinds 
of  manslaughter  are  so  widely  different  from  each  other, 
that,  in  the  case  just  cited,  we  held,  and  we  think  cor- 
rectly so,  that,  where  a  party  was  charged  in  an  indictment 
with  the  commission  of  voluntary  manslaughter,  he  could 
not  be  rightfully  convicted,  if  the  evidence  showed  that 
he  was  guilty,  if  guilty  at  all,  of  involuntary  manslaugh- 
ter. 

If,  now,  it  be  conceded  in  the  case  at  bar,  that  the  tak- 
ing of  the  pistol  from  Anthony  White  was  an  unlawful 
act,  and  if,  while  engaged  in  this  unlawful  act,  in  the 
struggle  for  the  pistol,  and  when  it  was  in  the  hands  of 
the  defendant  James  Patterson,  it  was  accidentally  dis- 
charged, and  the  shot  thus  fired,  without  any  design,  in- 
tention or  purpose  of  killing,  caused  the  death  of  White, 
it  is  very  clear,  we  think,  that  the  defendant  James  Pat- 
terson, in  such  killing  of  White,  would  be  guilty  only  of 
involuntary  manslaughter,  as  the  same  is  defined  in  the 
statute  of  this  State.    If,  as  we  have  seen,  the  appellant, 
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Adams,  was  called  upon  by  James  Patterson,  to  partici 
pate,  and  did  participate,  in  the  commissiqn  of  the 
unlawful  act  of  taking  the  pistol  from  White,  which  act 
we  regard  as  merely  a  misdemeanor,  can  it  be  correctly 
said,  that  the  appellant,  as  the  aider  and  abettor  of 
Patterson  in  the  commission  of  such  misdemeanor,  be- 
came and  was  his  aider  and  abettor  in  the  involuntary 
manslaughter  which  resulted  from  such  misdemeanor? 
Can  there  be  an  *aider  and  abettor  in  a  case  of  involun- 
tary manslaughter  ?  It  seems  clear  to  us,  that  these  ques- 
tions must  be  answered  m  the  negative.  An  aider  and 
abettor  is  one  who  assists  another  in  the  accomplishment 
of  a  common  design  or  purpose ;  he  must  be  aware  of,  and 
consent  to,  such  design  or  purpose  But,  as  we  have  seen, 
in  involuntary  manslaughter,  the  killing  is  done  without 
any  design  or  purpose  of  killing ;  and  if  the  perpetrator 
of  the  crime  had  no  design  or  purpose  of  committing  it, 
it  is  very  certain,  we  think,  that  there  could  be  no  aider  or 
abettor  in  such  crime. 

The  case  of  Begina  v.  Sheet,  4  F.  A  F.  931,  decided 
in  1866,  is  very  much  in  point,  and  fully  sustains  the  con- 
clusions we  have  reached  in  the  case  now  before  us.  In 
the  case  cited,  8keet  and  several  others  were  indicted  for 
the  murder  of  one  Hayton.  The  facts  of  the  case  were, 
that,  on  the  night  of  the  homicide,  the  prisoners  were  all 
out  trespassing,  going  through  a  wood  in  the  direction  of 
a  game  cover,  Skeet  being  the  only  man  who  had  a  gun 
The  deceased,  one  of  the  game-keepers,  having  heard  a 
shot,  went  out  alone,  armed  only  with  a  stick,  in  the  direc- 
tion of  the  sound.  Soon  after  the  deceased  went  towards 
the  prisoners,  a  cry  was  heard  and  then  a  shot,  and,  when 
the  other  keepers  came  up  to  him,  he  was  found  lying 
dead,  shot  through  the  heart.  The  prisoners  being  arrested 
made  statements;  the  statement  of  Skeet  being,  that 
**  The    keeper   seized  the   gun,  and   being    cocked  and 
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loaded,  it  went  off  by  being  snatched  at."  The  other 
prisoners  merely  stated  that  they  heard  the  shot,  except 
that  one  of  them  stated  that  Skeet  fired  the  shot. 

Skeet  was  found  guilty  of  manslaughter.  Pollock,  C. 
B.,  said :  "  As  regards  the  other  prisoners — there  is  no 
evidence  against  them ;  and  it  is  admitted  that  they  can 
not  be  liable  except  upon  the  doctrine  of  constructive 
homicide,  which,  as  I  have  already  laid  down,  does  not 
apply  where  the  only  evidence  is  that  the  parties  were  en- 
gaged in  an  unlawful  purpose:  not  being  felonious.  It  only 
applies  in  cases  where  the  common  purpose  is  felonious, 
as  in  cases  of  burglary  where  all  the  parties  are  aware 
that  deadly  weapons  are  taken  with  a  view  to  inflict  death 
or  commit  felonious  violence,  if  resistance  is  offered. 
*****  Therefore,  as  there  is  no  evidence  against 
the  other  prisoners  of  complicity  in  any  such  design,  or  in 
the  act  of  firing,  they  must  all  be  acquitted  both  of  mur- 
der and  manslaughter." 

In  a  note  to  the  case  cited,  it  is  said :  ^'It  is  the  com- 
mon design  or  intention  to  kill  in  the  prosecution  of  the 
unlawful  object,  whether  it  be  misdemeanor  or  felony, 
which  involves  the  others  in  the  guilt  of  homicide.  For, 
even  if  the  common  purpose  is  felonious,  if  only  the  actual 
perpetrator  of  the  act  had  the  intention  to  kill  in  the 
prosecution  of  the  purpose,  the  others,  who  did  not  concur 
in  the  act,  are  not  guilty  of  the  act  of  homicide,  as  where 
a  robber  or  burglar  puts  a  pistol  in  his  pocket  unknown  to 
his  fellows." 

In  the  case  of  Regina  v.  Cruse ^  8  Car  &  P.  881, 
where  Cruse  was  indicted  for  an  assault  and  battery, 
with  intent  to  murder,  and  his  wife  was  charged  with 
aiding  and  abetting  him,  it  was  held  to  be  essential  to  the 
conviction  of  the  wife,  that  she  should  have  been  aware  of 
her  husband's  intention  to  commit  murder. 

Our  conclusion  is,  that  the  evidence  in  the  record  is  not 
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sufficient  in  law  to  sustain  the  verdict  of  the  jury  against 
the  appellant,  William  Adams,  or  to  authorize  his  convic- 
tion of  the  crime,  for  which  he  was  indicted.  For  this 
reason,  we  think  that  the  court  erred  in  overruling  his 
motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 

The  clerk  will  issue  the  proper  notice  for  the  return  of 
the  appellant  to  the  sheriff  of  Owen  county. 


.     _  Catherwood  v.  Watson. 

65    678  V 

136    101 
65   57»j      RjSBlTLTiNa  Trust. — Conveyance  to  Husband,  of  Land  Purchased  by  Wife, — 


Replevin  Bait. — Sheriff  8  Sale. — A  tract  cf  land  was  purchased  and  paid  for 
by  a  married  woman,  but,  though  she  intended  tc  take  the  title  in  her 
own  name,  the  deed  was  made,  in  her  absence,  to  her  husband,  who, 
three  years  after,  became  replevin  bail  upcn  a  Judgment  in  the 
circuit  court  of  the  county  in  which  the  land  was  situated  ;  and,  upon 
the  expiration  of  the  stay,  execution  was  issued  upcn  such  judgment 
and  levied  on  such  land,  which  was  ecld  ly  the  sheriff,  on  such  exe- 
cution, to  the  execution  creditor,  neither  he  nor  the  clerk  of  the  court 
havmg  notice  of  the  interest  of  the  wife. 

Heldj  that  the  resulting  trust  in  favor  of  the  wife  falls  within  section  2  of 
the  act  concerning  trusts,  1  B.  S.  1876,  p.  915,  and  therefore  that  the 
rights  of  the  purchaser  must  prevail 

Samk.  Notice  Vague  rumors  of  the  facts  or  nstitutmg  such  trust,  commu- 
nicated by  third  persons  to  the  attorney  €  the  execution  creditor  are  not 
sufficient  to  charge  the  latter  with  notice  of  the  trust. 

From  the  Blackford  Circuit  Court 

W.  A.  Bonham,  J  Canttodl  and  J  R   Wilson,  fcr  appel- 
lant. 
J.  Brownlee  and  H  Broivnlce,  fcr  appellee 

Perkins,  J.    Complaint  by  appellee,  Elmira  E.  Watscn, 
to  quiet  title 
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It  states  that  Daniel  A.  Watson,  the  husband  of  Elmira 
E.  Watson,  purchased  a  tract  of  land,  described  in  the 
complaint,  with  the  money  of  said  Elmira,  and  took  the 
deed  in  his  own  name  ;  that  subsequently  said  Daniel  A.  be- 
came replevin  bail  on  a  judgment  in  the  circuit  court  of 
Blackford  county,  in  favor  of  Joseph  Gatherwood,  the  ap- 
pellant, and  said  land,  above  mentioned,  was  sold  on  exe- 
cution to  make  the  money  due  on  said  judgment,  was  pur- 
chased, at  said  sale,  by  Gatherwood,  and  that  he  had  notice 
of  the  equity  of  the  appellee,  before  the  sale. 

Demurrer  to  the  complaint  overruled,  and  exception  en- 
tered. 

Answer  in  general  denial.  Trial  by  the  court,  finding 
for  the  appellee,  and,  over  a  motion  for  a  new  trial,  judg- 
ment on  the  finding. 

One  of  the  grounds  of  the  motion  for  a  new  trial  was, 
that  the  finding  was  not  supported  by  the  evidence. 

The  evidence  is  in  the  record.  It  was  substantially  as 
follows : 

Elmira  E.  Watson  testified :  "  I  am  the  plaintiflT  in  this 
suit.  The  land  in  controversy  was  purchased  with  my 
money.  It  was  purchased  from  John  D.  Lewis  for  $900 ; 
was  purchased  about  three  years  since.  My  husband  did 
not  furnish  any  part  of  the  money.  I  always  claimed  it; 
was  not  present  when  the  deed  was  made ;  intended  to 
have  the  deed  made  to  me  ;  did  not  know  when  it  was  pur- 
chased ;  did  not  know  of  the  sheriff's  sale  to  defend- 
ant,  Gatherwood,  until  about  one  month  since ;  there  was 
no  understanding  as  to  the  party  to  whom  the  deed  was  to 
be  made,  but  I  always  wanted  it.  I  do  not  know  where 
the  parties  went  to  have  the  deed  made.  I  had  loaned  part 
of  the  money  to  my  brother,  before  the  purchase  of  the 
land." 

John  C.  Helm  testified  :  "  I  am  a  brother  of  Elmira  E. 
Watson.  I  paid  one  $400  note  to  Marion  Smith.  It  was 
Vol.  LXV.— 37 
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plaiiitifFs  money.  Don't  know  whose  money  paid  for  the 
land.  I  owed  plaintifl'  about  $700,  and,  after  paying  the 
four  hundred  on  the  land,  I  paid  the  balance  to  the  hus- 
band of  Elmira  E.  Watson.  The  three  hundred  dollars 
paid  to  the  husband  was  some  time  after  the  purchase  of 
the  land." 

Marion  Smith  testified  :  "  I  got  the  note  of  John  D. 
Lewis,  which  was  paid  by  John  Helm  to  me.  It  was  $400 
and  interest.  The  husband  of  Elmira  E.  Watson  had  no 
means  to  purchase  land.  I  live  a  quarter  of  a  mile  from 
Watson.  I  don't  know  of  Mrs.  Watson's  husband  having 
any  money ;  he  had  a  team  and  some  stock." 

Joseph  Futrell  testified :  "  I  recollect  about  the  time 
the  land  was  sold,  and  remember  the  money  was  coming 
from  Mrs.  Watson  to  purchase  it.  I  paid  off  the  last  note 
of  $200  to  one  Wesley  Smith.  I  was  surety  on  this  note 
for  Mrs.  Watson  and  her  husband.  I  remember  the  time 
the  sale  was  made  by  the  sheriff.  Bonham  and  Cantwell 
were  attorneys  for  Catherwood,  and  I  was  present  in  town 
the  day  the  sale  was  made.  I  told  Mr.  Cantwell,  who  said 
the  sheriff  was  going  to  sell  the  land  that  day,  I  thought 
it  w<fuld  be  a  bad  sale  and  would  be  set  aside.  Watson, 
the  husband,  had  no  money  that  ITcnow  of  to  pay." 

John  D.  Lewis  testified  :  "  I  sold  the  land  in  controver- 
sy to  Daniel  A.  Watson,  husband  of  said  Elmira  E.  Watson ; 
the  contract  was  made ;  at  the  time  I  talked  with  plaintiff, 
she  said  she  had  seven  hundred  to  put  into  a  piece  of 
land.  A  short  time  after  this,  Daniel  A.  Watson  came  to 
roy  house,  and  we  finished  up  the  trade." 

"  It  is  here  admitted,"  says  the  bill  of  exceptions,  "  that 
the  land  in  question  was  sold  at  sheriff's  sale,  on  a  judg- 
ment in  favor  of  Joseph  Catherwood,  against  Samuel  A. 
Mills,  upon  which  Daniel  A.  Watson  was  replevin  bail, 
and  certificate  of  sale  by  the  sheriff  to  Joseph  Cath- 
erwood/' 
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The  defence  then  offered  the  following  evidence  :  "  That 
said  Daniel  paid  all  of  the  two  hundred  dollare,  except 
one  hundred  and  twenty-six  dollars." 

Joseph  Catherwood  testified :  "I  purchased  the  land 
at  sheriff's  sale;  had  no  notice  whatever  of  plaintiff's 
claim." 

John  Cantwell  testified  :  "  I  am  one  of  the  attorneys 
for  Catherwood.  On  the  day  of  Bherift*'s  sale,  and  before 
the  sale,  Mr.  Futrell  told  me  he  thought  the  sale  would 
be  bad ;  I  urged  him  to  say  wherein  it  would  be  bad,  and 
he  refused  to  communicate  it."  And  this  was  all  the  evi- 
dence given  in  the  cause. 

It  is  admitted  by  appellant's  attorney,  that  Catherwood 
had  credited,  or  entered  satisfied,  his  judgment. 

Conceding,  without  deciding,  that  a  resulting  trust 
arose,  in  this  case,  in  favor  of  Mrs.  Watson,  let  us  inquire 
for  a  moment  into  the  relative  equities  of  said  Watson, 
and  the  appellant,  Catherwood. 

Catherwood,  it  is  clear,  purchased  without  any  notice  of 
Mrs.  Watson's  equity.  Was  he  a  purchaser  for  a  valuable 
consideration  ?  One  who  gives  value,  or  changes  his  posi- 
tion for  the  worse,  in  reliance  in  good  faith  upon  the  ap- 
pearance of  things,  as  to  the  title  to  property,  or  extends 
the  time  for  the  payment  of  an  existing  debt,  stands  in 
the  position  of  a  purchaser  or  creditor  for  value.  2  Lead- 
ing Cases  in  Equity,  part  1,  p.  32 ;  Brown  v.  Buddy  2 
Ind.  442. 

In  the  case  at  bar,  Daniel  A.  Watson  purchased  the 
land,  took  the  deed  in  his  own  name,  and  had  held  the 
land  as  his  own  for  about  three  years,  his  wife,  who  now 
claims  the  equitable  title,  having  knowledge  of  the  fact, 
and  taking  no  steps  to  have  the  title  conveyed  to  her, 
or  for  giving  notice  to  the  public  of  her  interest  in  the 
land.  In  the  mean  time,  Catherwood  obtains  a  judgment 
against  Samuel  A.  Mills,  who  then  may  have  had  property 
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out  of  which  the  judgment  might  have  been  immediately 
collected.  But  Watson,  the  husband  of  appellee,  is 
brought  into  court  by  Mills,  to  stay  execution  on  said  judg- 
ment against  him  for  six  months.  Watson  is  duly  accepted 
as  bail  for  the  stay  of  execution,  whereupon  it  is  stayed. 
Mills  avails  himself  of  the  period  of  stay,  to  dispose  of 
his  property,  becomes  insolvent,  and,  when  the  time  of 
stay  has  expired,  execution  issues  against  Watson,  the 
land,  of  which  he  has  appeared  to  be  the  owner,  is  purchased 
by  Catherwood,  at  a  sale  on  said  execution,  in  payment 
of  his  said  judgment ;  Mrs.  Watson  stands  by  till  all  this 
is  accomplished,  and  then  comes  forward  and  seeks  to 
take  the  laud,  as  hers,  from  Catherwood,  and  loaves  him 
without  payment  of  or  security  for  his  debt,  and  burthened 
with  a  heavy  bill  of  costa.  We  think,  on  such  a  state  of 
facts,  Catherwood  should  be  allowed  to  occupy  the  position 
of  a  6owa Repurchaser,  and  Mrs.  Watson  be  regarded  as 
estopped  by  her  fraud  in  standing  by  and  witnessing  the 
imposition  upon  him.  Laidla  v.  Loveless,  40  Ind.  211 ; 
The  State  v.  Holloway,  8  Blackf.  45. 

In  this  case  the  wife  does  not  convey  her  land  by  estop- 
pel.   The  laud  was  her  husband's. 

We  can  not  discover  the  superiority  of  the  equity  of 
Mrs.  Watson  to  that  of  Catherwood ;  and,  where  the  equi- 
ties are  equal,  the  law  will  prevail,  and  the  courts  of  equity 
will  not  interfere  between  the  parties.  Vanarsdall  v.  TTie 
State,  ex  rel.,  ante,  p.  176. 

But,  to  be  more  precise,  the  extension  of  the  time  for 
payment  of  an  existing  debt  is  a  valuable  consideration. 
Authorities  to  this  proposition  need  not  be  cited.  It  has 
become  elementary. 

In  the  case  at  bar,  Catherwood  held  a  demand  that  was 
due  from  Mills ;  the  State,  by  her  statutes,  said  to  Cather- 
wood, in  consideration  that  Mills  gives  you  good  security, 
you  must  extend  the  time  of  payment  of  your  judgment 
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six  months.  To  procure  such  extension,  Watson  comes 
forward  and  gives  Catherwood  a  lien  upon  the  land  in* 
question.  This  is  a  valid  lien,  upon  a  valuable  considera- 
tion. It  makes  no  difference  that  the  consideration  for 
the  lien  passed,  not  to  Watson,  but  a  stranger.  Miller  v. 
BUlingsly^  41  Ind.  489. 

As  we  have  said,  no  notice  is  shown.  Vague  reports  and 
rumors  from  strangera  are  not  suflScient.  Foust  v.  Moor- 
man^ 2  Ind.  17,  and  cases  cited  ;  Cravens  v.  KittSj  64  Ind. 
581,  at  the  present  term.  The  purchase  in  this  case,  ad- 
mitting that  the  husband,  Watson,  was  a  trustee  by  impli- 
cation, falls  within  the  2d  section  of  the  "  Act  concern- 
ing trusts  and  powers."  1  R.  S.  1876,  p.  915.  The  section 
is  as  follows : 

"  No  such  trust,  whether  implied  or  created,  shall  defeat 
the  title  of  the  purchaser  for  a  valuable  consideration,  and 
without  notice  of  the  trust."  Hampson  v.  Fallj  64  Ind. 
382. 

There  was  no  evidence  tending  to  show  that  Cather- 
wood, or  the  court  which  accepted  Watson  as  replevin 
bail,  had' any  notice  that  he  was  not,  at  the  time,  the  bona 
fide  owner  of  the  land. 

It  should  be  here  remarked,  that  the  motion  for  a  new 
trial  raised  a  question,  not  as  to  the  proof  of  disputed 
facts,  but  as  to  the  law  arising  upon  the  undisputed  facts 
of  the  case.  There  was  no  material  conflict  in  the  testi- 
mony. Concede  the  evidence  to  be  as  the  appellee  claims 
it  to  be,  still  the  court  erred  in  holding  that  the  land  in 
question  did  not  pass  by  the  sherifi''8  sale.  The  finding 
and  judgment  were  contrary  to  law. 

The  judgment  is  reversed,  with  costs,  as  of  the  date  of 
the  submission  of  the  cause  to  this  court;  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 
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Time — 29th  of  February  in  Leap- Year, —Repeal  of  Statutes.— Section  67  of 
the  practice  act  of  January ,30th,  1824,  R.  S.  1824,  p.  299,  providing  *«Tbat 
in  every  leap-year,  the  28th  and  29th  days  of  February  shall  be  considered 
in  law  as  one  day,'' which  was  re-enacted  by  section  52  of  the  practice  act  of 
January  29th,  1831,  R.  S.  1831,  p.  409,  and  again  in  R.  S.  1838,  p.  4.S4,  was 
repealed  by  section  4  of  chapter  59,  R.  S.  1843,  p.  1023,  and  has  not  since 
been  in  force  in  this  State. 

8amk. — Statute  of  21  H.  TIL— Coses  Overruled. — The  statute  of  21  Henry  IIL 
makes  no  provision  as  to  how  the  28th  and  29th  days  of  February  in  a 
leap-year  shall  be  considered  in  computing  periods  of  less  than  a  year. 
Sunft  v.  Touset/y  6  Ind.  196,  Craft  v.  State  Bank,  7  Ind.  219,  Kohler  v. 
Montgomery,  17  Ind.  220  and  Porter  v.  HoUoway,  43  Ind.  85,  overruled. 

Same. — l^roeess. — Service  of  Summons. — The  29th  day  of  February  con- 
stitutes a  day  separate  from  the  day  preceding  ;  and  therefore  service  of 
a  summons  on  the  25th  day  of  such  month,  in  a  cause  in  a  term  of  court 
commencing  on  the  6th  day  of  March  succeeding,  is  sufficient 

Same  — Judgment  on  Insufficient  Sermee, — Release  of  Errors. —  Waiter. — A 
judgment  rendered  upon  a  ninedays'  service  of  summons,  though  reversible, 
on  appeal,  for  insufficient  service,  is  valid ;  and  such  service  is  cured  by  a 
release  of  errors  and  waiver  of  irregularities. 

From  the  Daviess  Circuit  Court. 

W.  ArmstrongyJ.  71  Dye  and  A.  C.  Harris^  for  appellant. 
F.  W,  Viehe  and  It.  G.  EvanSy  for  appellees. 

HowK,  J. — In  this  action,  the  appellant,  as  plaintiff,  sued 
the  appellees,  as  defendants,  in  a  complaint  of  a  single 
paragraph.  To  this  complaint,  the  appellee,  the  Vincennes 
National  Bank,  separately  demurred  upon  the  following 
grounds  of  objection : 

1.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ; 

2.  For  a  defect  of  parties  plaintiiis,  in  this,  that  the  ap- 
pellees John  J.  McLaughlin  and  Howard  A.  Treudley 
ought  to  have  been,  but  were  not,  parties  plaintiffs. 

The  appellees  McLaughlin  and  Trendley  demurred  to 
appellant's  complaint,  for  the  alleged  insufficiency  of  the 
facts  therem  to  constitute  a  cause  of  action. 
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These  demurrers  were  severally  overruled  by  the  court, 
and  to  these  decisions  the  appellees  severally  excepted. 

The  appellees  jointly  answered,  in  two  paragi-aphs,  of 
which  the  first  was  a  general  denial,  and  the  second  para- 
graph was  a  special  or  affirmative  defence.  To  tlie  second 
paragraph  of  the  answer,  the  appellant  demurred,  for  the 
want  of  sufficient  facts  therein  to  constitute  a  defence  to 
his  action,  which  demurrer  was  overriiled,  and  to  this 
ruling  he  excepted.  He  refused  to  reply  to  the  seco)id  par- 
agraph of  the  answer,  and,  for  the  want  of  such  reply,  the 
court  rendered  judgment  in  favor  of  the  appellees  and 
against  the  appellant,  for  the  costs  of  this  suit,  from  which 
judgment  this  appeal  is  now  here  prosecuted. 

The  appellant  has  assigned,  as  error,  ihe  decision  of  the 
circuit  court  in  overruling  his  demurrer  to  the  second  par- 
agraph of  the  appellees'  answer,  and  the  appellee  The  Vin- 
cennes  National  Bank  has  assigned,  as  a  cross  error,  the 
overruling  of  its  demurrer  to  the  appellant's  complaint. 

The  object  of  this  action  was  to  have  the  court  set  aside, 
and  declare  null  and  void,  a  certain  judgment  rendered  in 
and  by  said  court,  on  the  7th  day  of  March,  1876,  m 
favor  of  the  appellee  The  Vincennes  National  Bank,  and 
against  the  appellant  and  the  appellees  McLaughlin  and 
Trendley.  In  his  complamt  in  this  action,  the  appellant 
alleged,  in  substance,  that,  on  the  24th  day  of  February, 
1876,  the  appellee  The  Vincennes  National  Bank  filed  a 
complaint  against  the  appellant  and  said  McLaughlin  and 
Trendley,  in  the  clerk's  office  of  the  said  Daviess  Circuit 
Court,  demanding  judgment  therein  for  $6,000,  on  a  prom- 
issory note  executed  by  the  appellant  and  said  McLaugh- 
lin and  Trendley  to  said  Vincennes  National  Bank ;  that, 
on  said  last  named  day,  the  clerk  of  said  court  issued  th^ 
only  summons  issued  in  said  cause,  to  the  sherilf  of  Daviess 
county,  Indiana,  commanding  him  to  summon  the  appel- 
lant, and  said  McLaughlin  and  Trendley,  to  answer  the 
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complaint  of  said  Vincennes  National  Bank,  on  the  second 
day  of  the  next  terra  of  said  court,  to  be  begun  and  held 
in  said  county  on  the  first  Monday  of  March,  1876,  being 
the  6th  day  of  March,  1876 ;  that  the  said  summons  was 
placed  in  the  hands  of  said  sheriff,  on  the  day  of  its  issue, 
who  duly  served  the  same  on  the  25th  day  of  February,  1876, 
on  the  appellant  and  said  McLaughlin  and  Trendley,  and 
made  return  of  such  service  on  said  summons ;  that,  on 
the  second  day  of  the  said  March  term  of  said  court,  being 
the  7th  day  of  March,  1876,  on  the  call  of  said  cause,  the 
Vincennes  National  Bank,  by  its  attorney,  produced  and 
read  the  said  summons  and  return  to  the  court,  and,  rely- 
ing solely  upon  said  summons  and  return,  the  court  caused 
the  appellant  and  McLaughlin  and  Trendley  to  be  called, 
and,  upon  their  failure  to  appear  or  answer,  to  be  default- 
ed ;  that,  relying  solely  on  said  summons,  and  the  said  service 
thereof,  as  being  more  than  ten  days  before  the  first  day 
of  said  term  and  the  said  default  entered  thereon,  the  court 
rendered  judgment  thereon  against  the  appellant  and  said 
McLaughlin  and  Trendley,  in  favor  of  the  appellee  The 
Vincennes  National  Bank,  in  said  cause,  for  $5,075;  that, 
in  truth  and  in  fact,  the  said  summons,  so  issued  in  said 
cause,  was  not  served  on  the  appellant  and  said  McLaugh- 
lin and  Trendley,  ten  days  before  the  first  day  of  the  March 
term,  1876,  of  said  court,  but  was  in  fact,  as  was  shown  by 
the  return  of  said  summons,  served  on  said  parties  only 
nine  days  before  the  first  day  of  said  term,  which  summons 
was  the  only  summons  issued  or  served  on  said  parties, 
and  the  only  notice  given  them  of  the  pendency  of  said 
cause  ;  that  the  said  default  and  judgment  in  said  cause, 
were  illegal  and  void  ;  that  said  judgment  was  a  cloud  and 
an  apparent  lien  on  and  against  the  appellant's  property, 
and  that  the  appellees  McLaughlin  and  Trendley  were 
made  parties  defendants  to  this  action  to  answer  as  to  any 
interest  they  might  have  in  said  judgment,  and  to  protect 
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any  interest  or  right  they   might  have   therein.    Where- 
fore, etc. 

This  cause  has  been  submitted  to  this  court  for  decision, 
upon  a  written  agreement  of  the  parties,  signed  by  their 
counsel,  as  follows : 

"  We  agree,  that  this  cause  shall  be  at  once  submitted 
to  the  Supreme  Court,  and  only  two  questions  shall  be  pre- 
sented or  argued,  viz. : 

"  Ist.     Is  the  service  sufficient  ? 

"  2d.  Is  the  judgment  void,  so  as  not  to  be  cyired  by  a 
release  of  errors  and  waiver  of  all  irregularities? '' 

These  two  questions  we  will  consider  and  decide,  in  the 
same  order  in  which  counsel  have  presented  and  discussed 
them. 

1.  From  the  allegations  of  the  appellant's  complaint, 
the  substance  of  which  we  have  already  given,  it  will  be 
seen,  that  the  legality  and  validity  of  the  service  of  the 
summons  therein  mentioned  are  not  called  in  question. 
But  the  question  for  decision  may  be  thus  stated:  Under 
the  facts  stated  in  the  complaint,  had  the  service  of  the 
summons  been  made  ten  days  before  the  first  day  of  the 
term  of  the  court  at  which  the  appellant  and  his  code- 
fendants  were  defaulted,  and  the  judgment  against  them 
was  rendered  ?  It  is  provided  in  and  by  section  315  of  the 
practice  act,  as  follows  : 

"  Sec.  315.  Every  action  shall  stand  for  issue  and  trial 
at  the  first  term  after  it  is  commenced,  when  the  sum- 
mons has  been  served  on  the  defendant  ten  days,  or  publi- 
cation has  been  made  for  thirty  days  before  the  first  day 
of  the  term."     2  R.  S.  1876,  p.  162. 

Therefore,  unless  the  facts  stated  in  the  complaint 
showed  that  the  service  of  the  summons  therein  mention- 
ed was  made  ten  days  before  the  first  day  of  the  March 
term,  1876,  of  the  circuit  court,  it  is  clear,  we  think,  that 
the  default  and  judgment  mentioned  in   the  complaint 
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were  improvidently  and  irregularly,  at  least,  entered  and 
rendered.  The  service  of  the  summons  set  forth  in  the 
complaint  was  made  ten  days  before  the  first  day  of  the 
said  March  term,  if  the  intervening  29th  day  of  February, 
1876,  which  was  the  bissextile  or  leap-year,  can  be  legally 
counted  as  one  sepamte  and  distinct  day.  If,  however, 
the  28th  and  29th  days  of  February,  of  the  leap-year,  con- 
stitute, under  the  law  of  this  State,  only  one  day,  then  it 
would  follow,  that  only  nine  legal  days  intervened  be- 
tween the  service  of  the  summons  and  the  first  day  of 
the  said  March  term,  1876,  of  the  court  below. 

In  the  early  legislation  of  this  State,  in  the  first  decade 
after  the  first  organization  of  our  State  government,  it  was 
provided  by  section  57  of  an  "  An  act  regulating  the  prac- 
tice in  suits. at  law,"  approved  January  30th,  1824,  as  fol- 
lows :  **  That  in  every  leap-year  the  twenty-eighth  and 
twenty-ninth  days  of  February  shall  be  considered  in  law 
as   one  day."     Rev.  Stat.  1824,  p.  299. 

By  section  52  of  an  act  on  the  same  subject  and  with 
the  same  title,  approved  January  29th,  1831,  the  same 
provision  was  re-enacted  by  the  Legislature  of  this  State, 
in  exactly  the  same  language.  Rev.  Stat.  1831,  p. 
409.  In  the  Revised  Statutes  of  1838,  page  454,  the  same 
provision,  in  the  same  language,  was  brought  forward  and 
became  a  part  of  that  revision.  This  provision  was  not 
re-enacted,  however,  in  the  Revised  Statutes  of  1843,  nor 
in  any  subsequent  legislation  of  this  State.  It  is  claimed, 
however,  by  the  appellant's  counsel,  that  the  provision 
above  quoted  was  not  repealed  in  or  by  the  Revised 
Statutes  of  1843,  and  that,  not  having  been  thus  repealed, 
it  remained  in  force  until  the  revision  of  the  statutes  in 
1852,  and  was  then  continued  in  force  by  and  under  sec- 
tion 802  of  the  practice  act,  approved  June  18th,  1852. 
2  R.  S,  1876,  p.  314.  We  are  clearly  of  the  opinion,  how- 
ever, that  the  provision  above  quoted,  in  relation  to  the 
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28th  and  29th  days  of  February  in  every  leap-year,  was 
repealed  by  the  express  terms  of  section  4  of  chapter  59 
of  the  Revised  Statutes  of  1843,  which  section  reads  as  fol- 
lows : 

^'  Sec.  4.  All  acts  and  parts  of  acts,  the  subjects  whereof 
are  revised  and  re-enacted  in  the  Revised  Statutes,  or 
which  are  repugnant  to  the  provisions  therein  contained, 
together  with  the  provisions  of  such  acts  as  have  not  been 
revised  and  consolidated  in  these  Revised  Statutes,  shall 
be  repealed  from  and  after  publication  as  aforesaid,  with 
the  exceptions  and  limitations  expressed  in  this  chapter." 

The  subject  of  the  several  acts  in  1824,  1831  and  1838, 
which  contained  the  provision  in  relation  to  the  28th  and 
29th  days  of  February  in  every  leap-year,  as  we  have* 
seen,  was  *Hbe  practice  in  suits  at  law  ;"  and  that  subject 
was  thoroughly  "revised  and  re-enacted  in  the  Revised 
Statutes''  of  1843.  The  provision  above  quoted  was  not 
within  any  of  the  exceptions  and  limitations  expressed  in 
said  chapter,  and  therefore  it  followed  that  the  provision 
in  question  was  absolutely  repealed  under  and  by  vir- 
ture  of  said  section  4,  above  quoted.  We  think  it  is  cer- 
tain, therefore,  that,  if  the  28th  and  29th  days  of  February, 
in  every  leap-year  must  be  considered  in  law  as  one  day, 
it  is  not  now  by  reason  of  any  statutory  provision  to  that 
effect  in  this  State. 

There  are,  however,  some  decisions  of  this  court,  to  the 
effect  that  the  28th  and  29th  days  of  February  m  every 
leap-year  must  be  accounted  as  but  one  day.  The  first 
case  in  this  court,  in  which  this  question  was  mooted  and 
commented  upon,  was  the  case  of  Swift  v.  Tousey,  5  Ind. 
196.  It  was  not  necessary,  perhaps,  to  the  decision  of  that 
case  or  to  the  conclusion  arrived  at  therein,  that  the  court 
should  have  determined,  or  attempted  to  detennine,  the 
question  as  to  whether  the  28th  and  29th  days  of  February 
in  leap-year  must  be  considered  in  law  as  two  days,  or  as 
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only  one  day ;  but,  in  the  opinion  of  the  court,  the  two 
days  were  apparently  regarded  in  legal  contemplation,  as 
but  one  day.  Upon  this  point,  the  opinion  of  the  court 
was  founded  upon  the  English  statute  of  21  Henry  III.  It 
was  said  by  the  court :  "  This  ancient  statute,  being  prior 
to  4  James  I.,  made  in  aid  of  the  common  law,  and  not  in- 
consistent with  our  institutions,  would  seem  to  be  in  force 
in  this  State."  This  may  be  conceded,  but  it  seems  tu  us 
that  the  statute  in  question  can  have  no  possible  bearing 
on  the  proper  decision  of  the  question  now  under  consider- 
ation. The  preamble  of  this  statute  shows  that  it  was  en- 
acted for  certain  purposes,  and  to  remove  doubts  in  rela- 
tion thereto,  which  are  unknown  to  the  law  of  this  State. 
In  the  English  version  of  this  ancient  statute,  it  reads  as 
follows : 

"  The  King  unto  his  Justices  of  the  Bench,  Greeting. 
Know  ye,  that  where  within  our  Realm  of  England,  it  was 
doubted  of  the  year  and  day  that  were  wont  to  be  assigned 
unto  sick  persons  being  impleaded,  when  and  from  what 
day  in  the  year  going  before  unto  another  day  of  the  year 
following,  the  year  and  day  in  a  leap-year  ought  to  be  taken 
and  reckoned  how  long  it  was  : 

"  II.  We  therefore,  willing  that  a  conformity  be  ob- 
served in  this  behalf  everywhere  within  our  Realm,  and  to 
avoid  all  danger  from  such  as  be  in  plea,  have  provided, 
and  by  the  counsel  of  our  faithful  subjects  have  ordained. 
That,  to  take  away  from  henceforth  all  doubt  and  ambi- 
guity that  might  arise  hereupon,  the  day  increasing  in  the 
leap-year  shall  be  accounted  for  one  year,  so  that  because 
of  that  day  none  shall  be  prejudiced  that  is  impleaded,  but 
it  shall  be  taken  and  reckoned  of  the  same  month  wherein 
it  groweth  ;  and  that  day,  and  the  day  next  going  before, 
shall  be  accounted  for  one  day.  And  therefore  we  do  com- 
mand you,  that  from  henceforth  you  do  cause  this  to  be 
published  afore  you,  and  be  observed.  Witness  myself  at 
Westminster,"  etc. 
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It  will  be  seen,  we  think,  from  this  statute,  which  we 
have  set  out  in  full,  that  it  simply  provides  that  the  28th 
and  29th  days  of  February,  as  parts  of  a  year  which,  at 
common  law,  consisted  of  three  hundred  and  sixty-five 
days,  should  be  accounted  for  one  day,  in  computing"  the 
year  and  day  that  were  wont  to  be  assigned  unto  sick 
persons  being  impleaded."  The  statute  makes  no  provi- 
sion as  to  how  the  two  days  should  be  accounted,  in  com- 
puting a  number  of  days,  less  than  one  year,  in  which  they 
might  occur ;  and  therefore  it  seems  to  us,  that  the  English 
statute,  concedmg  it  to  be  in  force  in  this  State  whenever 
applicable,  is  not  decisive  of  the  question  we  are  now  con- 
sidering. 

By  the  first  rule  in  section  1  of  "  An  act  in  relation  to 
the  construction  of  statutes,  and  the  definition  of  terms," 
approved  June  18th,  1852,  it  is  provided,  that  "  Words 
and  phrases  shall  be  taken  in  their  plain,  or  ordinary,  and 
usual  sense.  But  technical  words  and  phrases  having  a 
peculiar  and  appropriate  meaning  in  law  shall  be  under- 
stood according  to  their  technical  import."  2  R.  S.  1876, 
p.  315. 

The  phrase  "ten  days,"  as  used  in  section  815,  above 
quoted,  of  the  practice  act,  has  no  peculiar  or  technical 
meaning  in  law.  A  day,  in  its  legal  as  well  as  in  its  "  plain, 
or  ordinary,  and  usual  sense,"  means  a  period  of  time  con- 
sisting of  twenty-four  hours,  and  including  the  solar  day 
and  the  night.     Co.  Lit.  185,  a ;  Bracton  (folio)  264. 

Each  of  the  28th  and  29th  days  of  February,  in  the  leap- 
year,  is  a  day  of  twenty-four  hours'  duration  ;  and,  where 
these  two  days  occur  in  any  period  of  days  less  than  one 
year,  we  are  clearly  of  the  opinion,  that,  under  the  law  of 
this  State,  they  ought  to  be  and  must  be  regarded  and  com- 
puted as  two  days,  and  not  as  one  day,  for  any  purpose. 

The  case  of  Swift  v.  Tousey^  sypra,  and  the  cases  which 
follow  it,  of  Craft  v.  The  State  Bank  of  Indiana^  7  Ind.  219, » 
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Kohler  v.  Montgomery^  17  Ind.  220,  and  Porter  v.  Hd- 
loway,  43  Ind.  35,  in  bo  fur  as  they  are  in  conflict  with 
the  conclusion  reached  in  this  case,  are  overruled. 

From  what  we  have  said,  it  follows  necessarily,  that  the 
service  of  the  summons  mentioned  in  the  appellant's  com- 
plaint was  made  ten  days  before  the  first  day  of  the 
March  term,  1876,  of  the  court  below,  and  was  sufficient 

2.  The  second  question  submitted  by  counsel  to  this 
court  may  be  regarded  as  already  answered.  The  judg- 
ment mentioned  in  the  appellant's  complaint  was  taken 
and  rendered  upon  a  sufficient  service  of  the  summons, 
as  we  have  seen,  and  therefore  was  not  void.  If,  how- 
ever, the  judgment  had  been  taken  and  rendered  upon 
an  insufficient  service  of  the  summons,  that  is,  as  it 
was  claimed,  upon  a  service  of  nine  days,  instead  of  t^n 
days,  before  the  first  day  of  the  term,  as  the  statute  re- 
quires, we  are  of  the  opinion,  that  the  rendition  of  a  judg- 
ment, on  such  nine  days'  service  of  the  summons,  under  the 
facts  alleged  in  the  appellant's  complaint,  would  have  been 
simply  an  error,  for  which  the  judgment  would  have  been 
reversed,  on  an  appeal  to  this  court.  Freeman  Judg- 
ments, section  126,  and  cases  cited. 

It  follows,  therefore,  that  the  appellant  and  his  code- 
fendants,  McLaughlin  and  Trendley,  might  well  have  re- 
leased such  error,  and  waived  the  iiTegularities,  if  there 
were  any,  in  said  judgment;  and  having  done  so,  as  al- 
leged, in  the  second  paragraph  of  the  appellees*  answer, 
such  error  and  irregularities,  if  any  such  had  existed,  would 
have  been  cured  by  such  release  and  waiver,  and  could 
not  have  been  made  available  to  the  appellant,  in  this 
action. 

We  think,  therefore,  that  the  court  did  not  err  in  over- 
ruling the  appellant's  demurrer  to  the  second  paragraph 
of  the  appellees'  answer,  setting  up  said  release  of  error. 

The  judgment  is  affirmed,  at  the  appellees'  costs. 
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65    501 
Fraud. — Fraudulent  Representations  of  Location  of  Land  Sold. — hiterrog-        J137   305 

atory  to  Jury, — In  an  action  by  the  grantee,  against  the  grantor,  of  certain  05   ^^^ 

real  estate,  to  recover  damages  for  alleged  fraudulent  representations  by  the  ^^  ^^ 
grantor  to  the  grantee,  in  falsely  pointing  out  to  the  latter,  as  the  lands  to 
be  conveyed,  other  and  more  valuable  lands,  the  defendant  asked  leave  lo 
sabmit  an  interrogatory  to  the  jury  trying  the  cause,  us  to  whether  the 
plaintiff  did  not  have  ample  opportunity,  after  the  defendant  had  fur- 
nished him  with  a  description  of  the  lands,  to  ascertain  the  true  location 
thereof  from  the  records. 
Held^  that  the  plaintiff  had  a  right,  in  purchasing  the  lands,  to  rely  on  the 
representations  made  by  the  defendant  as  to  the  location  thereof,  and 
therefore  that  the  interrogatory  asked  was  properly  refused. 

From  the  Hendricks  Circuit  Court. 

6r.  H,  Chapman^  U.  J.  Hammond  and  •/.  J.  Hawes,  for 
appellant. 

BiDDLE,  J. — This  action  was  commenced  in  the  Marion 
Superior  Court.  A  change  of  venue  was  taken  to  the 
Hendricks  Circuit  Court.  The  complaint  contains  seven 
paragraphs.    The  first  is  as  follows : 

That  on  February  11th,  1874,  the  defendant,  for  the  con- 
sideration of  one  thousand  dollars,  agreed  to  convey  to 
plaintift*  certain  real  estate  described  as  lot  No.  11,  and  Jots 
Nos.  106  and  107,  in  a  certain  addition  to  Indianapolis, 
subject  to  certain  incumbrances  by  a  mortgage  and  accrued 
taxes,  which  the  plaintiff'  was  to  pay,  as  part  of  the  con- 
sideration. 

"  That,  before  and  at  the  time  of  said  agreement,  said 
defendant,  for  the- purpose  of  inducing  plaintift'  to  enter 
into  the  same  and  accept  of  deeds  of  said  lots,  falsely  rep- 
resented to  him  that  eaid  lot  No.  11  was  on  high  and  dry 
ground,  the  defendant  at  the  same  time  falsely  pretending 
to  point  out  to  plaintiff  the  location  thereof,  the  location 
BO  pointed  out,  which,  as  the  plaintiff  afterwards  discovered, 
was  not  the  true  location,  being  upon  high  and  dry  ground ; 
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and  also  falsely  represented  to  plaintiff  that  said  lots  Nos. 
106  and  107  were  on  high  and  dry  ground,  and  were  within 
two  squares  distance  of  a  certain  depot  in  said  county  up- 
on the  line  of  the  Indianapolis  and  Vincennes  Railroad, 
commonly  known  as  the  '  May  wood  '  depot ;  that,  in  fact, 
all  of  said  representations  were  wholly  false,  said  lot  No. 
11  not  being  on  high  and  dry  ground,  nor  in  or  near  to  the 
location  as  aforesaid  represented  and  pointed  out,  but  in 
low  and  wet  ground ;  and  said  lots  106  and  107  not 
being  on  high  and  dry  ground,  nor  within  two  squares  of 
said  '  May  wood  Depot,'  but  being  in  low  and  wet  ground, 
and  more  than  two  squares  distant  from  said  depot ;  and 
plaintiff  avers  that  he  could  not  ascertain  the  true  location 
of  said  lots  when  they  were  pointed  out  to  him,  because 
the  ground  was  covered  with  snow,  and  that  it  so  re- 
mained covered  with  snow  until  after  said  de|ds  for  said 
lots  were  accepted,  so  that  the  stakes  by  which  said  lots 
could  be  identified  were  entirely  covered  with  snow,  and 
could  not  be  seen  ;  that,  as  said  defendant  well  knew,  the 
plaintiff  was  at  the  time  of  said  representations  ignorant, 
until  after  he  had  accepted  of  the  deeds  for  said  lots,  of  the 
true  location  of  any  of  them,  but  relied  wholly  upon  the 
representations  of  the  defendant  thereto  ;"  that,  so  relying 
on  said  representations  of  defendant,  the  plaintiff,  on 
February  7th,  1874,  accepted  the  deeds  of  said  lots;  that, 
if  said  lot  11  had  been  as  represented,  it  would  have  been 
worth  one  thousand  dollars,  and  said  lots  106  and  107 
worth  five  hundred  dollars  each.    Wherefore,  etc. 

The  other  paragraphs  of  the  complaint  are  founded  upon 
the  same  state  of  facts,  and  are  not  different  m  principle 

from  the  first. 

Separate  demurrers  to  each  paragraph  of  the  complaint, 
for  the  alleged  want  of  facts,  were  overruled,  and  excep- 
tions reserved. 

Answer,  general  denial. 

Trial  by  jury ;  verdict  as  follows  : 
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*'  We,  the  jury,  find  for  the  plaintifi',  and  assess  his  dam- 
age at  eight  hundred  dollars." 

With  the  general  verdict,  the  jury  answered  interroga- 
tories, as  follows  : 

"  1.  Did  not  the  defendant  tell  the  plaintiff,  in  the 
office  of  the  plaintiff's  attorney,  Voss,  after  the  plaintiff 
and  defendant  had  returned  from  a  visit  to  the  South-East 
Addition,  that  he  could  not  locate  the  lots,  and  was  not 
the  trade  agreed  upon  at  that  interview?  and  did  not 
Frankem  majce  the  trade  with  the  knowledge  that  Camp- 
bell did  not  know  the  location  of  the  lot  in  the  South 
Addition  ? 

"Ans.  We,  the  jury,  answer  the  interrogatory  as  fol- 
lows : 

**  1st.  The  defendant  said  he  could  not  locate  the  lot 
exactly,  but  said  that  the  lot  was  on  the  high  ground,  and 
was  not  in  the  creek.  The  trade  was  agreed  upon  at  that 
interview.  The  plaintiff  made  the  trade  with  the  knowl- 
edge that  the  defendant  could  not  locate  the  lot  exactly, 
but  defendant  said  it  was  not  in  the  creek,  but  on  the 
high  ground. 

"  2.  If  there  was  any  statement  made  by  the  defend- 
ant to  the  plaintiff  at  the  office  of  the  witness,  Voss,  in 
regard  to  the  location  of  the  lot  in  the  South  Addition,  was 
it  not  in  the  nature  of  a  guarantee  made  with  the  knowl- 
edge of  both  plaintiff  and  defendant,  that  the,  defendant 
had  no  knowledge  of  the  exact  location  of  the  lot? 

"  Ans.  The  statement  was  made  by  the  defendant  to 
the  plaintiff,  that  the  lot  was  in  the  high  ground  and  not 
in  the  creek ;  and  the  plaintiff  knew  that  the  defendant 
did  not  locate  the  lot  exactly,  but  the  defendant  stated 
that  it  was  not  in  the  creek,  but  on  the  high  ground. 

"  8.  What  was  the  difference,  if  any,  between  the 
Talue  of  the  lots  at  Maywood  conveyed  to  the    plaintiff, 
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and  lots  situated  one  and  a  half  or  two  squares  from  the 
Maywood  depot,  in  February,  1874  ? 

"  Ans.  The  difference  in  the  value  of  the  Maywood 
lots  is  two  hundred  dollare  ($200). 

"A.  H.  Richardson,  Foreman." 

Upon  the  return  of  the  verdict  by  the  jury,  the  appel- 
lant moved  the  court  to  require  the  jury  to  make  their 
answer  to  the  interrogatories,  returned  with  the  verdict, 
more  specific.  This  motion  was  overruled,  and  exceptions 
reserved.  The  appellant  then  moved  for  judgment  in  his 
favor  on  the  special  interrogatories  and  answers.  This  mo- 
tion was  overruled  and  exceptions  reserved.  Kext  the  ap- 
pellant moved  for  a  new  trial  on  causes  filed.  This  motion 
was  overruled  and  exceptions  reserved.  Judgment  on  the 
verdict.    Appeal. 

Besides  the  special  interrogatories  answered  by  the  jury, 
the  appellant  moved  the  court  to  submit  to  the  jury  cer- 
tain other  interrogatories,  m  writing,  to  be  answered  by 
the  jury  in  connection  with  their  general  verdict,  amongst 
which  was  the  following : 

"  7.  Was  not  Frankem  furnished  by  Campbell  with  the 
numbers  of  the  lots  ?  and  did  not  Frankem  have  ample 
opportunity,  between  the  time  he  was  so  furnished  with 
the  numbers  ofHhe  lots  and  the  time  the  deeds  were  made, 
to  ascertain  for  himself,  by  examination  of  the  records  and 
otherwise,  the  location  of  the  lots  ?  " 

The  court  refused  to  submit  this  question  to  the  jury, 
and  the  appellant  excepted. 

It  is  the  right  of  a  party  to  have  the  jury  find  upon 
facts  which  fall  within  the  scope  of  the  issues  in  the  case, 
by  answers  to  special  interrogatories.  The  court  may  con- 
trol the  form  of  the  interrogatories,  and  judge  of  their  pro- 
priety, but,  when  properly  asked  for,  it  is  error  to  reject 
them.  Bird  v.  Laniua^  7  Ind.  61 5  ;  The  Michigan  Soidkem 
and  Northern  Indiana  B.  B.  Co,  v.  Bivens^  13  Ind.  263 ; 
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Allen  V.  Davison^  16  Ind.  416 ;  Rosser  v.  Barnes,  16  Ind. 
502 ;  Noble  v.  Enos,  19  Ind.  72 ;  Manning  v.  Gasharie^  27 
Ind.  899;  Sa^e  v.  Brown,  34  Ind.  464;  Hopkins  v.  Stanley, 
48  Ind.  558. 

We  are  of  opinion  that  the  court  did  not  err  in  refusing 
to  submit  interrogatory  number  7  to  the  jury.  The  answer 
to  it.  whether  in  the  affirmative  or  negative,  could  not 
have  controlled  the  general  verdict.  The  vendor  pointed 
out  the  location  of  the  lots  to  the  vendee,  on  the  ground 
where  he  represented  them  to  lie ;  the  vendee  had  a  right 
to  rely  upon  such  representations,  without  further  exami*- 
nation  of  the  surveys  or  records.  Cowger  v.  Gordon,  4 
Blackf.  110 ;  Gordon  v.  Cowger,  4  Blackf.  281 ;  Howk  v. 
Pollard,  6  Blackf.  108 ;  Cravens  v.  Kiser,  4  Ind.  512  ;  Cox  v. 
Reynolds,  7  Ind.  257 ;  Brooks  v.  Biding,  46  Ind.  15 ;  Langs- 
dale  V.  Girton,  51  Ind.  99 ;   Whitney  v.  Allaire,  1  N.  Y.  806. 

The  above  authorities  also  show  the  sufficiency  of  the 
complaint  in  this  case. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


BOSWOKTH   V.  BaBKBB. 

Instructions. —  Verbal  Addition  to  Written  Charge. — PraeOee.—lt  is  error 
to  add  to  the  written  instructions  given  by  the  court  to  the  jury  any  ver- 
bal cominent,  where  the  party  complaining  thereof  has  properly  requested 
that  the  instructions  be  reduced  to  writing. 

From  the  Randolph  Circuit  Court. 

A.  0.  Marsh,  A.  Gillett  and  L.  J.  Monks,  for  appellant. 
J,  J.  Cheney,  J,  8,  EngU  and  i.  W.  Study,  for  appellee. 

NiBLACK,  J. — The  appellant,  Richard  Bosworth,  brought 
this  action  against  the  ap'pellee,  Henry  Barker,  before  a 
justice  of  the  peace. 

The  cause  was  afterward  appealed  to  the  circuit  court, 
where,  upon  a  trial  by  a  jury,  there  was  a  verdict  and  a 
judgment  for  the  defendant. 
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The  complaint  was  in  two  paragraphs. 

The  first  charged,  that  the  defendant  set  his  dogs  upon, 
and  worried  and  injured,  two  of  the  plaintiff's  hogs,  and 
that  the  hogs  died  from  the  injuries  thus  inflicted  upon  them. 

The  second  charged,  substantially,  the  same  wrongful 
acts  against  the  defendant,  except  that  there  was  no 
averment  that  the  hogs  died  from  the  injuries  com- 
plained of. 

Upon  the  trial  there  was  evidence  tending  to  show  that 
the  alleged  injuries  to  the  hogs  were  inflicted  upon  them 
while  driving  them  out  of  a  wheat  field,  with  the  assist- 
ance of  two  dogs ;  that,  after  the  hogs  were  so  driven  out 
of  the  field,  one  of  them  became  sick,  sore  and  disabled, 
and  was  found  dead  next  morning. 

Both  parties  at  the  proper  time,  requested  the  court  to 
reduce  to  writing  whatever  instructions  it  might  give  to 
the  jury. 

After  the  conclusion  of  the  argument,  the  court  read  to 
the  jury,  amongst  others,  an  instruction,  which  was  in 
writing,  as  follows : 

"  If  you  believe  from  the  evidence,,  that  the  injury  done 
to  the  hog  was  sufficient  to  produce  the  death  of  the  hog, 
it  is  immaterial  whether  it  was  caused  by  a  large  dog  or  a 
small  dog,  or  by  an  old  dog  or  a  young  one." 

After  this  instruction  was  read,  the  court  added  orally, 
by  way  of  explanation :  "  That  is,  if  you  find  that  the  in- 
jury was  sufficient  to  produce  the  death  of  the  hog."  To 
the  giving  of  which  said  oral  addition  and  explanation  the 
plaintiff  at  the  time  objected  and  excepted. 

Under  our  code  it  is  the  undoubted  right  of  a  party,  if 
he  properly  requests  it,  to  have  all  the  instructions  given 
by  the  court  reduced  to  writing  before  they  are  given, 
and  we  have  a  long  line  of  decisions  holding  that  it  is  er- 
ror, for  which  a  judgment  will  be  reversed,  to  charge  the 
jury  or*ally,  either  in  whole  or  in  part,  where  a  proper  re- 
quest has  been  made  to  have  the  charge  put  in  writing  be- 
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fore  it  is  given.  Hardin  v.  Heltorij  50  Ind.  319 ;  Gray  v. 
Stivers,  38  Ind.  197  ;  Southerland  v.  Venard,  34  Ind.  390  ; 
Feriter  v.  The  State,  33  Ind.  283  ;  The  Toledo  and  Wabash  R 
W.  Co.  V.  Daniels,  21  Ind.  256.  There  are  still  other  cases, 
to  the  same  effect. 

It  is  error  to  charge  the  jury  orally,  when  the  party 
complaining  has  requested  the  charge  to  be  in  writing, 
without  reference  to  the  question  whether  the  oral  charge 
gave  the  law  correctly  or  not.     Hardin  v.  Helton,  supra. 

The  provision  of  the  statute,  2  R.  S.  1876,  p.  167,  re- 
quiring charges  to  be  in  writing  when  requested,  is  im- 
perative, and  hence  can  not  be  disregarded.  Hardin  v. 
Helton,  21  Ind.  256. 

But  it  is  insisted,  that  the  violation  of  the  provision  of 
the  statute,  in  giving  the  oral  charge  complained  of  in 
this  case,  was,  at  most,  only  a  technical  violation,  for 
which  the  judgment  ought  not  to  be  reversed,  as  the  ver- 
dict was  fully  supported  by  the  evidence.  We  are,  how- 
ever, not  authorized  to  hold  that  a  substantial  disregard 
of  an  imperative  statute  is,  in  any  event,  only  a  technical 
error.  If  we  can  overlook  the  relaxation  of  the  statu- 
tory requirement  above  referred  to,  in  a  comparatively 
unimportant  case  like  this,  we  might  permit  a  still  further 
relaxation  in  a  more  important  case,  in  utter  disregard  of 
both  the  letter  and  spirit  of  such  statutory  requirement. 
This  would  be  a  very  unsafe  practice  to  adopt,  and 
would  afford  a  dangerous  precedent  in  judicial  pro- 
ceedings. 

While  we  are  unable  to  discover  any  other  available 
error  in  the  record,  the  judgment  will  have  to  be  reversed, 
because  of  the  error  in  making  the  oral  addition  and 
explanation  to  the  charge  read  by  the  court,  as  above  set 
forth. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded  for  a  new  trial. 
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Mortgage. — Foreclosure  against  Widoto^  Heirs  and  Administrator, — Anmeer. 
— Action  pending  between  Widow  and  Administrator, — Jvjunction. — In  an 
action  by  the  mortgagee,  against  the  widow,  heirs  and  administrator  of 
the  deceased  mortgagor,  for  foreclosure  of  a  mortgage  on  real  estate,  and 
for  judgment  on  promissory  notes  secured  thereby,  it  is  no  defence  to 
answer  that  the  widow  had  not  joined  in  the  mortgage,  that  she  had  not 
received  the  five  hundred  dollars  due  her  as  widow,  that  the  deceased  left 
no  personal  property,  that  he  had  left  other  real  estate,  encumbered  by  a 
mortgage  to  another  for  purchase-money,  that  the  widow  had  paid  off  one- 
third  thereof,  that  the  administrator,  as  such,  had  sold  two-thirdsthereofto 
pay  debts,  and  that  an  action  was  pending,  by  the  widow,  against  the  ad- 
ministrator, for  the  payment  of  her  five  hundred  dollars  out  of  the  piro- 
ceeds  of  the  sale  of  such  real  estate. 

8A.MB. — Rights  of  Mortgagee, — The  mortgagee  is  not  bound  to  proceed 
against  tne  estate  of  his  deceased  mortgagor,  before  proceeding  upon  his 
mortgage. 

From  the  Grant  Circuit  Court. 

0.  7\  B.  Carr  and  G.  W,  Harvey y  for  appellants. 
A.  Steele  and  B.  T.  St.  John,  for  appellee.   . 

BiDDLE,  J. — Complaint  by  the  appellee,  who  is  the  mort- 
gagee, against  the  appellants,  who  are  the  heirs  and 
widow  and  administrator  of  the  mortgagor,  deceased, 
upon  two  promissory  notes,  one  not  due  at  the  time  the 
suit  was  commenced,  and  to  foreclose  the  mortgage.  The 
sufficiency  of  the  complaint  was  not  questioned.  The 
widow  and  heirs  answered  jointly  as  to  themselves,  but 
separately  from  the  administrator :  1,  by  general  denial ; 
and  2,  as  follows  : 

That  the  mortgage  was  given  by  Napoleon  B.  Martin,  at 
the  time  of  its  date,  for  money  borrowed  of  the  plaintiff; 
that  said  Catharine  Martin  was,  at  the  tinle  of  giving  the 
mortgage,  and  at  the  time  said  Napoleon  died,  the  wife  of 
said  Napoleon,  but  did  not  join  in  the  mortgage  ;  that  said 
Napoleon  died,  leaving  the  widow  and  heirs,  as  averred  in 
the  complaint ;  that  said  widow  is  entitled  to  one-third  of 
said  premises  in  fee ;  that  the  children   and  heirs  of  the 
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said  Napoleon  have  no  interest  in  said  lands  mortgaged, 
except  whatever  may  be  their  distributive  share,  after  said 
Catharine  has  received  her  interest  of  five  hundred  dollars 
in  the  estate ;  that  the  deceased  left  no  personal  property, 
but  died  seized  of  certain  other  land  not  mortgaged  to 
the  plaintiff,  which  is  described ;  that  said  last  mentioned 
real  estate  was  mortgaged  by  the  decedent  and  said  Catha- 
rine to  William  H.  Hix,  for  the  payment  of  nine  hundred 
dollars  of  the  purchase-money;  that  William  H.  Hix  sold 
and  assigned  the  mortgage  to  Oliver  P.  Hix  ;  that,  at  the 
death  of  the  decedent,  there  was  due,  on  said  mortgage, 
four  hundred  and  seventy-six  dollars,  one-third  6f  which 
said  Catharine  has  paid  to  said  Oliver  P.  Hix,  and  has  had 
the  mortgage  released  as  to  said  one-third  ;  that  said  dece- 
dent left  debts'  amounting  to dollars ;  that  the  ad- 
ministrator petitioned  to  sell  two-thirds  of  said  tract, 
which  petition  was  granted,  and  the  same  sold  for  one 
thousand  dollars,  and  that  the  widow  sold  her  said  one- 
third  in  the  same,  which  said  sale  was  in  all  things  con- 
firmed ;  that  the  said  Catharine  holds  a  lien  on  said  one 
thousand  dollars,  subject  only  to  the  payment  of  the  funer- 
al expenses,  and  the  expenses  of  administration  ;  that  she 
has  commenced  an  action  against  the  administrator'  to 
compel  him  to  pay  to  her  five  hundred  dollars,  the  further 
prosecution  of  which  will  cause  unnecessary  expense ;  that 
'said  defendants  ask  the  court  to  enjoin  the  plaintiff  in  this 
action  from  further  prosecuting  this  suit,  and  that  he  be 
required  to  proceed  against  the  administrator,  and  that  the 
court  may  decree  to  the  plaintiff  whatever  may  remain  in  the 
hands  of  said  administrator  after  paying  the  said  Catha- 
rine five  hundred  dollars,  and  said  funeral  expenses,  and 
expenses  of  administration  and  the  balance  on  said  mort- 
gage to  said  Hix,  and  other  proper  relief. 

The  administrator  answered, 

1.    By  a  general  denial ;  and, 
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2.  SubBtantially  the  same  facts  as  those  set  ap  in  the 
answer  of  the  other  defendants  above  stated. 

Separate  demurrers,  for  the  alleged  want  of  facts,  were 
sustained  to  both  of  the  above  second  paragraphs. 

The  defendants  then  withdrew  their  paragraphs  in  gen- 
eral denial,  and  stood  by  their  pleadings ;  whereupon  the 
court  rendered  judgment  upon  demurrer  against  the  adult 
defendants,  and  proceeded  to  hear  evidence  and  try  the 
case  against  the  minor  defendants,  and  rendered  a  tinal 
decree. 

No  exception  was  taken  to  the  decree,  and  the  evidence 
is  not  in  the  record.  The  only  questions  before  us,  there- 
fore, arise  upon  the  second  paragraph  of  answer  jointly 
pleaded  by  the  widow  and  heirs,  and  the  second  paragraph 
pleaded  by  the  administrator,  both  of  which  being  sub- 
stantially the  same,  there  is  practically  but  one  question 
before  us. 

We  can  not  see  any  thing  in  the  above  paragraphs  to 
which  demurrers  were  sustained,  that  can  bar  a  mortgagee. 
He  had  no  concern  with  a  subsequent  mortgage  to  anothw 
person  on  other  lands ;  and  a  suit  between  the  widow  and 
administrator  can  not  be  pleaded  either  in  bar  or  suspen- 
sion of  an  action  by  a  mortgagee  ;  nor  do  we  see  how  a  sale 
of  other  lands  by  an  administrator  can  possibly  affect  the 
rights  of  a  prior  mortgagee  ;  nor  do  the  facts  stated  show  a 
valid  counter-claim,  nor  any  ground  for  relief  by  injunc- 
tion ;  nor  is  the  mortgagee  bound  to  proceed  against  the 
administrator  before  he  sues  upon  his  mortgage. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Opinion  filed  at  November  Term,  IS7S. 

Petition  for  a  reheanng  overruled  at  May  Term,  1879. 
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ABANDONMENT  OP  TITLK 
See  Decedents'  Estates,  4. 

ABANDONMENT  OF  WIFE. 
See  Partition,  2. 

ABORTION. 
See  Criminal  Law,  16. 

ACCESSORY. 
See  Criminal  Law,  81. 

ACCOMPLICE. 
See  Criminal  Law,  18,  81. 

ACKNOWLEDGMENT. 
See  Mortgage,  5. 

ACQUITTAL. 
See  Criminal  Law,  16,  22. 

ADMINISTRATOR. 
Bee  Contempt,  6.  7 ;  Decedents*  Estates,  2,  8 ;  Hkib8  ;  Hortgaos,  7. 

ADMISSIONS. 
See  Bastardy,  1,  2  ;  Evidence,  8,  6 ;  Live  Insurance,  4. 

AFFIDAVIT. 
See  Bastardy,  8  ;  Proceedings  Supflsmentart,  2. 

AGENCY. 
See  Principal  and  Agent  ;  Real  Estate,  Action  to  Recoyxb,  4. 

ALIMONY. 
See  Exemption. 

ALTERATION. 
See  Eyidxncx,  9 ;  Principal  and  Susstt,  6. 

AMENDMENT. 
See  Bastardy,  8  ;  Cities  and  Towns,  8  ;  Instruction,  4 ;  Bailboab,  10 ; 

Replevin  ;  Supreme  Court,  16. 

ANNEXATION  OF  TERRITORY. 
See  Cities  and  Towns,  10. 

APPEAL. 

See  Cities  and  Towns,  2  to  4  ;  Contempt,  6  ;  DEcxDSirTB'EflTATi8»  5  to8 ; 

SvPBXMX  Court,  8, 10, 19. 
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APPEAL  BOND. 
See  DccKDKNTs*  Estates,  6  ;  Principal  and  Aokkt,  i,  6. 

APPRAISEMENT. 
See  MoRTOAGEi  4  ;  Vendor's  Luck. 

APPRAISERS. 
See  Mortgage,  4. 

APPROPRIATION. 
See  Railroad,  2  to  14. 

ARBITRATION  AND  UMPIRAGK 
See  Review  of  Judgment. 

ARREST  OF  JUDGMENT. 
See  Bastardy,  3  ;  Criminal  Law,  23,  24  ;  SsDUCTioNy  5. 

ARSON. 
See  Criminal  Law,  6  to  8. 

ASSAULT  AND  BATTERY  WITH  INTENT. 
See  Criminal  Law,  1,  2. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Life  Insurance,  5 ;  Proceedings  Supplementary. 

Assignee, — Complaint  by, — A  complaint  by  one  alleging  himself  to  be 
an  assignee  for  the  benefit  of  creditors,  which  does  not  allege  that  the 
deed  of  assignment  has  been  duly  recorded,  and  does  not  contain  a  copy 
thereof,  is  insufficient  on  demurrer.  Foster  v.  Broum,  2M 

ASSIGNMENT  OF  ERROR. 

See  New  Trial,  2, 6;    Practice,  11  ;   Supreme  Court,  5,  12,  15,  19; 

Turnpike,   1. 

ASSIGNMENT  OP  WRITTEN  INSTRUMENT. 

See  Judgment,  2  ;  Life  Insurance,  6  to  11 ;  Mortgage,  2,  3  ;   Promis- 
sory Note,  7. 

ATTORNEY. 
See  Contract,  6 ;  Covenant,  1 ;  Proceedings  Supplementary  ;   Real 

Estate,  Action  to  Recover,  4 ;  Trusts. 

ATTORNEY'S  PEES. 
See  Promissory  Note,  I. 

BANKING  ASSOCIATION. 
See  Information. 

BANKRUPTCY. 
See  Contract,  4,  6  ;  Promissory  Note,  12. 

BASTARDY. 

1.  Admission  of  Maititenatiee  Provided  for  Child. — ^The  admission  of  the 
mother  of  a  bastard  child,  that  provision  for  the  maintenance  of  her 
child  has  been  made  to  her  satisfaction,  as  contemplated  by  section  17 
of  the  bastardy  act,  2  R.  S.  1876,  p.  660,  must  be  entered  of  record. 

Fisfter  v.  The  State,  ex  rel^y  51 

2.  Same. — An  adniasion,  In  writing,  that  sueh  provisioo  has  been  nad«b 
which  has  not  been  entered  of  record,  though  containing  a  request  that 
it  be  80  entered,  is  no  bar  to  a  subsequent  prosecution.  R, 
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8.  Arrest  of  Judgment —  Venue. — Amendment — The  omiflsion  of  the  ven- 
ue from  the  affidavit  instituting  a  proBecotion  for  bastardy  is  not 
ground  for  arresting  the  judgment,  and  is  deemed,  by  the  Supreme 
(Jourt,  as  having  been  supplied  by  amendment  in  the  court  below.      lb. 

4.  Motion  to  Difmisa. — Exception, — Error  in  overruling  a  motion  to  dis- 
miss such  a  prosecution,  if  not  excepted  to  at  the  time,  is  not  available 
in  the  Supreme  Court.  lb. 

5.  Insirueiion  tu  to  Time  Child  was  Begotten. — Where,  in  a  prosecution  for 
bastardy,  it  is  a  question,  from  the  evidence,  as  to  whether  or  not  another 
than  the  defendant  whs  the  father  of  the  child,  which  was  "  a  full 
grown,  nine  months  child,"  and  as  to  whether,  from  the  testimony  of  the 
relatrix,  the  defendant  had  had  access  to  her  within  the  period  during 
which  it  must  have  been  begotten,  it  was  erroneous  to  instruct  the  jury 
trying  the  cause,  that  the  day  and  month  on  which  it  was  begotten  were 
unimportant,  if  they  found  that  he  was  its  father. 

Cunningham  v.  The  State,  ex  ret^  877 

6.  Access  Does  Not  Impoi't  Iniercowse.— It  was  also  improper  to  instruct 
the  jury,  in  relation  to  testimony  by  the  relatrix  that  the  defendant  had 
been  in  her  company  at  certain  times,  that  su'^h  testimony  tended  to 
prove,  that,  at  those  times,  he  was  having  sexual  intercourse  with  her.  lb. 

7.  Defendants  Knowledge  of  Relatrix' s  Pregnancy. — An  instruction,  that 
the  fact  that  the  defendant  was  aware,  and  communicated  to  others 
his  knowledge,  of  the  pregnancy  of  the  relatrix  soon  after  the  child  was 
begotten,  should  be  considered,  was  erroneous.  lb. 

8.  Occupation.— Credibility  of  Witness. — An  instruction,  that,  if  the  de- 
fendant was  a  teacher,  that  fact  added  nothing  to  his  credibility,  but 
in  fact  detracted  therefrom,  if  he  had  in  fact  hc^  sexual  intercourse  with 
the  relatrix,  was  erroneous.  Ih. 

0.  Instruction  Prejttdicing  Jury. — A  statement,  in  an  instruction,  that 
the  child  was  a  bastard,  and  would  become  a  charge  upon  the 
county  if  no  father  should  be  found  for  it,  was  improper.  lb. 

10.    Character  of  Defendant  and  Relatrix. — It  was  improper  for  the  court  to 
instruct  the  jury,  that  they  may  consider  whether  the  defendant,  as  a 
man   of  character,  was  likely  to  influence  the  relatrix,  as  a  woman  of 
a  confiding  nature,  to  consent  to  the  sexual  act.  lb. 

BILL  OF  EXCEPTIONS. 

See  Cbimuial  Law,  11,  to   16;   Nunc  Pro  Tunc  Entbt;   Practicx,  1,  9, 

12  ;  Supreme  Court,  2,  4,  20. 

1.  Time  of  fiUng.-^Ijeave,  of  Record,  to  File.-- A  motion  for  a  new  trial, 
filed  at  the  term  at  which  trial  was  had,  was  overruled  at  the  next  term; 
but,  though  no  time  had  been  granted  for  filing  a  bill  of  exceptions,  the 
court,  at  a  subsequent  term,  signed  a  bill  of  exceptions,  then  filed,  which 
stated  that  time  nad  been  given  for  the  filing  thereof. 

Held,  that  the  bill  of  exceptions  constitutes  no  part  of  the  record. 

Nye  V.  LewiSj  826 

2.  FUed  Too  Late. — Record.— A.  bill  of  exceptions  filed  at  a  term  subso- 
ouent  to  the  term  at  which  the  cause  was  tried,  without  leave  granted 
tnat  it  might  be  so  filed,  forms  no  part  of  the  record.    Seheible  v.  Law,  382 

8.  Same.— A  bill  of  exceptions,  setting  out  certain  motions  and  the  rulings 
thereon,  filed  without  leave  of  record,  subsequent  to  the  term  at  which 
such  rulings  were  made,  forms  no  part  of  the  record. 

Nichols  V.  The  State,  ex  ret,  512 

BILL  OF  PARTICULARS. 

See  Supreme  Court,  20. 
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BILLIARDS. 
See  Criminal  Law,  9, 10. 

BOND. 

See  Contract,  4,  6 ;    Dkcbdknts*  Estates,  6  ;    Guardian  and  Ward; 
j  ustick  of  the  fsage,  2  ;  principal  aud  surstt,  4,  6  ;  towitship 

Trustee. 

BRIDGE. 
See  Neqlioence. 

BRIEF. 
See  Supreme  Court,  11, 12 

BROKER. 
See  Principal  and  Aobkt. 

BURDEN  OP  PROOF. 
See  Contract,  2 ;  Life  Insurance,  2  ;  Promissort  Note,  1, 4. 

BURGLARY. 
See  Criminal  Law,  24,  25. 

CARRYING  CONCEALED  WEAPONS 
See  Criminal  Law,  20,  21. 

CASES  CRITICISED,  DISTINGUISHED  OR  OVERRULED. 

1      Board  of  Comin'rs,  etc.,  v  Miles,  21  Ind.  438,  and  Wells  v.  Shoemaker, 
89  Ind.  115,  distinguished.  Foresman  v.  Johnsen,  182 

2.  Bourgette  v  Hubingcr,  80  Ind.  296,  and  O'Halloran  v.  Leachey,  89  Ind 
150,  distinguished.  City  of  CrawJordsvUU  v.  Barr,  867 

3.  McCormack  v.  First  National  Bank,  etc.,  63  Ind.  466,  distinguished. 

WiUiama  v.  Ne^bU,  171 

4.  Cincinnati,  etc.,  R.  R.  Co.  v.  "Wells,  89  Ind.  539,  and  Detroit,  etc.,  R.  R. 
Co.  y.  Bearss,  39  Ind.  598,  distinguished.  Williams  v.  UaU,  129 

5.  Indiana,  etc.,  R.  W.  Co.  v.  City  of  Attica,  56  Ind.  476,  distinguished. 

BUtinger  v.  Bell,  445 

6.  Toledo,  etc.,  R.  W.  Co.  v.  Goddard,  25  Ind.  185,  criticised. 

Ft  IK,  J,  #  ,S'.  R,  R,  Co.   V.  Hutaelman,  78 

7.  Swift  V.  Tousey,  5  Ind.  196,   Craft  v.  State  Bank,  7  Ind.  219,   Kohlerv 

Montgomery,  17  Ind.  220,  and  Porter  v.  Holloway,  48  Ind.  86,  concerning 
the  29th  of  February,  overruled. 

Helphenstine  v.  Vincennea  National  Bank,  582. 

CENSUS. 
See  Cities  and  Towns,'  7. 

CERTIORARI. 
See  Cities  and  Towns,  3 ;  Instructioh,  4. 

CHARTER. 
See  Cities  and  Towns,  8. 

CHURCH  TRUSTEES. 
See  Promissory  Note,  2. 

CITIES  AND  TOWNS. 
See  Criminal  Law,  19. 
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1.  Ibum, — Sireei  Improvement. — Notice  of  Letimg. — Sunday, — 7\*m«.--The 
board  of  triuteoa  of  ah  incorporated  tow;.,  in  advertising  for  proposals  for 
certain  street  improvements,  pursuant  to  the  act  of  April  27th,  1869,  1  B. 
S.  1876,  p.  890,  caused  n  notice  to  be  inserted  in  a  public  newspaper  pub- 
lished on  the  10th  day  of  September.  1875,  stating  that  proposals 
would  be  received  up  till  **12  o'clock  m.  of  Saturday,  September  19th, 
1875,"  but,  the  19th  oeing  Sunday,  the  bids  were  opened,  and  the  con- 
tract awarded,  on  the  18tnj  at  7: 80  p.  M. 

Held^  that  the  notice  was  sufficient  to  authorize  the  award. 

Case  V.  Fowler,  29 

2.  City. — Precept  for  Sewer  Improvement. — On  appeal  by  a  property  owner, 
to  the  circuit  court,  from  a  precept  issued  by  the  common  council  of  a 
city  to  collect  an  assessment  against  his  property  for  the  cost  of  a  sewer 
improvement,  the  transcript,  certified  by  the  city  clerk  as  required  by 
section  71,  1  R.  S.  1876,  p.  804,  of  the  act  for  the  incorporation  of  cities, 
etc.,  constitutes  the  complaint  in  the  circuit  court  against  such  property 
holder.  McQiU  v.  Bruner,  421 

8.  SamrC. — Omission  in  Transcript.^— Certiorari. — Amendment — Where,  in 
such  case,  the  transcript  omits  any  material  proceeding  had  before  the 
common  council,  the  proper  practice  is,  not  by  a  motion  to  make  certain, 
but,  upon  cause  shown,  to  procure  a  certiorari  upon,  or  an  order  against, 
the  city  clerk,  to  supply  the  omission.  lb, 

4.  Same. — Estimates  of  City  Engineer. — Where  such  transcript  shows,  that, 
upon  the  completion  of  the  improvement,  a  complete  and  corrected  esti- 
mate of  the  cost  had  been  made  by  the  city  engineer,  and  adopted  by 
the  common  council,  in  the  stead  of  partial  estimates  made  during  the 
progress  of  such  improvement,  the  omission  of  such' partial  estimates 
from  the  transcript  does  not  render  it  insufficient.  lb. 

6,  Same.  -Defence. — Making  New  Parties. — Under  that  proviso  of  said  sec- 
tion 71,  declaring,  that,  on  such  appeal,  "no  question  of  fact  shall  be 
tried  which  may'arise  prior  to  the  making  of  the  contract  for  the  said 
improvement  under  the  order  of  the  council,"  it  is  incompetent  to  either 
plead  or  prove  that  a  third  party  claims  title  to  the  ground  in  which 
such  improvement  was  constructed.  76 

6.  Same. — Remedy. — Injunetion.-^The  remedy  of  the  property  owner,  in 
such  case,  is  by  an  action,  at  the  proper  time,  to  enjoin  or  restrain  the 
making  of  the  improvements.  lb. 

7.  Statutes  and  History  of  the  State. — Population. — The  courts  of  this  State 
take  judicial  notice  of  its  statutes,  and  also  of  its  history,  which  includes 
the  population  of  its  cities  and  towns  as  shown  by  the  last  census  of 
the  United  States.  Siultz  v.  The  State,  ex  rel.,  492 

8.  Same. — Tbtm  and  City  of  Huntington. — The  courts  of  this  State  take  judi- 
cial notice  that,  from  the  16th  day  of  February,  1848,  until  the  7th  day 
of  March,  1878,  Huntington,  the  county-seat  of  Huntington  county  in 
this  State,  was  an  incorporated  town  under  a  special  charter,  and  that, 
after  the  latter  date,  such  municipality  incorporated  under  the  general 
law  of  this  State,  as  "The  City  of  Huntington."  lb. 

9.  Quo  Warranto. — Information  Against  Persons  Assuming  to  Act  as  City. 
Officers.  —  Remedy. — Injunction. — An  information  in  the  name  of  the 
State,  on  the  relation  of  a  prosecuting  attornev,  against  certain  per- 
sons therein  named,  as  the  "pretended  officers  of''  a  certain  "so-called 
city,"  alleged  that  the  defendants  were  assuming  to  act  as  the  mayor, 
common  councilmen,  marshal,  treasurer  and  clerk  of  such  city  ;  that 
they,  without  any  warrant,  charter  or  grant,  were  exercising  and  claimed 
the  right  to  exercise,  over  the  inhabitants  and  property  within  certain 
described  territory,  certain  corporate  liberties,  privileges  and  franchises, 
such  as  are  exerciaed  by  the  officers  of  a  lawfully  incorporated  city,  in 
levying  and  ooUecting  city  taxes,  issuing  city  bonds,  controlling  streets, 
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highways  and  bridges,  regulating  the  public  propertT  and  markets, 
establishing  and  regulating  a  fire  department  and  public  police,  and 
otherwise  acting  as  such  oiBcers ;  and  that  such  corporate  liberties, 
privileges  and  franchises  had  been,  and  still  were,  usurped  by  the  de- 
fendants and  each  of  them. 

Held,  on  demurrer,  the  contrary  not  being  alleged,  that  such  city  was  law 
fully  incorporated,  and  thut  the  presumption  is  that  the  defendants  had 
been  lawfully  elected  as  euch  officers,  and  that  the  informatioii  is  not 
authorized  by  section  749  of  the  code. 

Heldf  also,  that  injunction  is  the  proper  remedy  to  prevent  such  officers  fronn 
exercising  such  powers  outside  the  city  limits.  Jb, 

10.  Same. — Anttexaiion  to  City. — The  legality  ofthe  annexation  of  territory  to 
a  city  can  not  be  questioned  by  such  an  information.  '  lb. 

CLERK'S  FEES. 
See  CouMTY  Clvrk. 

COLLATERAL  SECURITY. 
See  Judgment,  2  ;  Promissory  Note,  7. 

COMMISSIONER  IN  PARTITION. 
See  Vendor's  Lien. 

COMMON  CARRIER. 
See  Railroad,  15  to  19. 

1.  Chniraet. — Consideration. — Complaint  for  Failure  to  Receive  and  Carry, 
— A  complaint  against  a  railroad  company  alleged  a  breach,  by  the 
defendant,  of  an  agreement  between  the  plaintiff  and  the  defendant, 
whereby  the  latter  agreed  to  ship  certain  live-stock  which  the  plaintiff 
agreed,  and  attempted,  to  deliver  to  the  defendant  for  shipment. 

JTeldf  that  the  agreement  was  based  upon  a  sufficient  consideration. 

P.,  C.  #  St.  L.  R.  W.  Co.  V.  Hollowell,  188 

2.  Same. — Rtdefor  Non-Delivery. — Failure  to  Receive. — ^The  rule  of  law,  aa 
to  the  liability  of  a  common  carrier  for  a  failure  to  deliver  goods  which 
have  been  entrusted  to  it  for  transportation  and  delivery,  is  not  appli- 
cable, with  the  same  degree  of  strictness,  for  unavoidable  delay  in  receiv- 
ing and  carrying.  Ih. 

8.  Same. — Ansioer. — Strike. — In  an  action  against  a  common  carrier,  for 
delay  in  receiving  and  carrying  live-stock  which  it  had  agreed  to  re- 
ceive and  carry,  the  defendant  answered  that  such  delay  was  caused, 
not  by  the  negligence  of  the  dt^fendant  or  its  agents,  but  solely  by  reason 
of  the  fact,  that,  though  the  defendant  was  prepared  to  recdve  and  car- 
ry the  goods,  an  armed  multitude  of  people  in  rebellion  against  the  laws 
of  the  State,  which  neither  the  defendant  nor  the  civil  authority  of  the 
State  was  able  to  control,  by  force  and  arms  drove  away  the  engineers 
and  firemen  operating  the  defendant's  engines  and  cars,  and  thus  prevents 
ed  the  defendant  from  receiving  and  carrying  the  plaintiff's  live-stock. 

Held,  on  demurrer,  that  the  answer  is  sufficient.  Ih, 

4.  Same, — Reply. — A  reply,  in  such  case;  alleging  that  the  cause  of  such 
pretended  insurrection  wan  an  unjust  and  oppressive  reduction  by  the 
defendant  of  the  wages  of  its  employees,  which  induced  Uiem  to  strike 
and  refuse  to  work,  and  to  assemble  in  a  peaceable  bodv  to  demand  a 
restoration  of  their  former  rate  of  wages,  hut  without  ofilering  any  resist- 
ance to  the  civil  authorities,   is  insufficient.  '         A. 

6.  Same. — A  reply  alleging  that  such  alleged  insurrection  was  composed 
solely  of  employees  of  the  defendant,  who,  peaceably  and  without 
arms  or  violence,  and  on  account  of  an  unjust  and  oppressive  reduc- 
tion by  the  defendant  of  their  wages,  refused  to  continue  in  the  defend- 
ant's employ  until  their  former  rate  of  wages  was  restored,  and  who 
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had  peaceably  assembled  in  a  small  body  to  petition  thevefor,  is  insuf- 
ficient.   BiDDLE,  J.,  dissents  on  this  point.  Jb, 

COMMON  LAW. 

See  Skduction,  2. 

COMMON  SCHOOL  FUND. 

See  Mortgage,  8,  4. 

COMPROMISE. 
See  Dbcedbnts'  Estates,  4  ;  Principal  and  Agekt. 

CONSTITUTIONAL  LAW. 
See  Railroad,   8. 

CONTEMPT. 

1.  Direct  and  Construeiioe  Defined.-  -A  con  tempt  of  court  is  either  direct  or 
constructive;  Direct,  when  there  is  an  open  insult,  in  the  faee  of  the 
court,  to  the  person  of  the  judge  while  presiding,  or  a  resistance  of  itx 
powers  in  his  presence  ;  constructive,  when  an  act  is  done,  not  in  the 
presence  of,  but  at  a  distance  from,  the  court,  in  disobediehce  of  an 
order,  or  totho  process,  of  the  court,  tending  to  embarrass,  interrupt, 
obstruct  or  prevent  the  administration  of  justice.    £u:  Parte  Wright, bi^^ 

2.  Same. — Practice  in  Punishing  Direct. — Record. — An  offender  may  be  in- 
stantly punished  for  a  direct  contempt,  by  arrest  and  line  or  imprison- 
ment without  other  proof  or  examination  than  the  knowledge  of  the 
judge,  gathered  from  his  senses  ;  but,  in  rendering  judgment  and  mak- 
ing up  the  record  in  such  case,  the  causes  of  the  contempt  nmst  be 
stated.  lb. 

3.  Same. — Practice  in  Punishing  Constructive. — In  case  of  a  consti  active  con- 
tempt, &  pHma  facie  cnse  must  be  made  against  the  alleg**d  offender, 
either  by  an  affidavit,  by  the  official  return  of  some  officer,  or  by  other 
legitimate  evidence,  in  a  way  that  can  be  made  part  of  the  record.      Jb. 

4.  Same. — Rule  Ni.n.  —  Wnt  Attaching.  —In  such  case  a  rule  nm  should  be 
entered  against  the  offender  before  the  writ  should  issue,  unless  delay  be 
dangerous  to  the  injured  party  ;  but  in  no  case  of  constructive  contempt 
can  either  the  rule  or  the  writ  go,  until  the  facts  are  put  upon  record  in 
such  manner  that  they  may  be  demurred  to,  moved  against  or  contro- 
verted, lb. 

5.  Same. — Appeal  to  Sttpreme  Court. — An  appeal  lies  to  the  Supreme  Court 
from  a  juagment  of  the  circuit  court  punishing  a  contempt.  lb. 

6.  By  Defaulting  Administrator. — Statute  Construed. — A  contempt  by  an 
administrator,  under  section  161  of  the  decedents*  estates  act,  2  K.  S. 
1876,  p.  649,  consists  of  an  embezzlement  or  a  concealment,  of  the 
ffoods  of  the  estate,  and  a  refusal  to  answer  upon  examination,  or  to  de- 
liver the  same,  or  to  secure  the  persons  interested  in  the  estate  in  the 
value  of  the  same,  with  ten  per  cent,  damages  thereon.  lb. 

7.  Same. — Judgment. —  Fine. — Imprisonment. — Upon  a  showing  by  an  ad- 
ministrator, and  a  finding  by  the  court,  of  the  amount  with  which  he  was 
chargeable,  the  coirt  made  an  order  that  he  pay  the  same  over  or  stand 
in  contempt ;  whereupon  he  reported  to  the  court  that  it  was  physically 
impossible  for  him,  for  want  of  means,  to  pay  the  same,  but  that  ho  had 
arranged  with  the  persons  interested,  and  was  ready,  to  convey  certain 
real  estate  to  them  to  secure  the  amount  due.  But  the  court  sum- 
marily fined  him  in  a  certain  sum,  and  ordered  his  imprisonment  in 
the  county  jail  for  a  specified  time. 

Held^  that  the  fine  was  unauthorized,  and  that  the  imprisonment  ordered  was 
illegal,  and  should  have  been  only  until  the  administrator  had  complied 
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with  the  order  of  the  court,  or  until  he  was  discharged  aocordinsr  to  law. 

lb. 
CONTESTED  ELECTION. 

1.  Information, — Parties. — Jurisdiction, — Under  sections  749  and  750,  2  R. 
S.  1876,  pp.  298  and  299,  the  right  to  an  otficc  may  he  contested  hy  an 
information  filed  in  the  circuit  court,  in  the  name  of  the  State,  on  the 
relation  of  the  contestor,  against  the  contestee. 

The  State,  ex  reL,  v.  AdamSy  398 

2.  Ballots, — Names  shoioing  through  Paper,-  -The  fact,  that  the  ballots  cast 
for  the  candidate  of  a  particular  political  party  for  a  certain  office  are 
BO  printed  on  the  inside,  that  lawful  names  and  designations  printed 
thereon  can  be  seen  through  the  paper,  does  not  render  such  ballots  ille- 
gal. 76. 

CONTINUANCE. 

See  New  Trial,  6. 

Absent  Witness. — Diligence. — A  motion  for  a  continuance  on  account  of  an 
absent  witness,  which  affinnatively  shows  that  the  applicant  has  not  used 
due  diligence  to  obtain  tbe  attendance  of  the  witness,  should  be  over- 
ruled. Osbom  V.  atorms,  821 

CONTRACT. 

See   Common    Carrier,  1;    Exemption;   Sleeping  Car  Company,  2; 

Specific  Performance. 

1.  Action  on  Lease,  for  Rent. — Answer  Setting  up  Precious  Verbal  Coniraci. 
— Fraud,— In  an  action  by  the  lessor,  against  the  lessee,  on  a  written 
lease  for  u  term  of  years,  which  stipulated  for  the  payment  of  specified 
sums  at  stated  intervals,  as  rent,  the  defendant  answered  admitting  that 
the  plain  tiff  was  entitled  to  the  amount  demanded,  but  setting  up,  and  al- 
leging a  breach  of,  a  previous  verbal  contract  by  the  lessor,  with  the 
lessee,  to  make  certain  improvements  on  the  property,  and  averring 
that  such  contract  was  part  of  the  consideration  of  the  lease. 

HeUL,  on  demurrer,  that  the  answer  is  insufficient. 

Held,  also,  that  an  averment  in  the  answer,  that  the  lessor  obtained  euchleaae 
by  **  falsely  and  fraudulently  representing  "  to  the  lessee  that  be  had 
already  contracted  to  have  such  improvements  made,  does  not  sufficiently 
charge  fhiud.  Welshbilfig  v.  Dienhart,  94 

2.  Same,— tissue. — Evidence, — Burden  of  Proof, — Under  the  issues  formed 
by  the  complaint  and  answer  in  such  case  and  a  reply  specially  de- 
nying the  making  of  the  verbal  contract  set  up  in  the  answer,  the  plain- 
tiff was  entitled,  in  the  absence  of  any  evidence,  to  recover  the  amount 
sued  for,  the  burden  of  proof  being  on  the  defendant.  ib. 

8.  Agreement  to  Pay  Promissory  Note  of  Another. — Extension  of  Time. — 
Morfgage.^—Measure  of  Dainages. — A  purchaser  of  the  equity  of  redemp- 
tion of  certain  real  estate  which  had  been  sold  at  sheriff's  saleonexecu* 
tion  to  one  who  also  held  a  mortgage  thereon  to  secure  the  payment  of 
an  unmatured  promissory  note,  executed  to  him  by  such  purchaser's 
grantor,  entered  into  a  written  agreement  with  the  mortgagee,  which 
recited  the  foregoing  facts  and  stipulated  that,  in  consideration  of  the 
payment,  therein  acknowledged,  to  the  mortgagee,  of  the  redemption 
money  on  such  sheriff's  sale,  with  interest  to  date,  the  mortgagee 
agreed  to  extend  the  time  of  payment  of  a  specified  portion  of  such  note 
for  one  year  after  its  maturity,  and,  if  that  instalment,  with  ten  per 
cent,  interest  to  that  time  on  the  whole  amount  of  the  note,  was  then 
paid,  the  time  of  payment  of  the  residue  should  be  extended  another 
year ;  and  the  said  purchaser  agreed  also,  *'  in  consideration  of  the 
premises,  to  pay  said  note  in  accordance  with  the  tenor  and  effect  thereof. 
and  at  the  time  in  this  agreement  provided." 

Held,  in  an  action  on  the  agreement,  that  it  is  valid. 


INDEX.  609 

Held,  also,  that  the  measure  of  damages  is  the  amount  that  could  have  been 
recovered  in  a  direct  action  on  the  note.  Keaferv.  Hulmariy  100 

4.  Caniract  for  Benefit  of  Anoiker. — Sale  and  Conveyance  Subject  to  Speci- 
fied Encumbrances. — Action  by  Another  Encumbrancer. — Judgment. — 
Bankirupiey. — Indemnity. ^^h^i  assignee  of  a  bankrupt  estate  having  rep- 
resented to  the  bail  krupt  court,  in  writing,  that  he  had  negotiated  the  sale  of 
the  bankrupt's  real  estate  to  another,  subject  to  the  lien  of  a  certain 
mortgage  and  certain  taxes  thereon,  that  court  made  an  entry  reciting 
the  substance  of  such  writing,  and  ordering  the  assignee  to  "make said 
sale  *  upon  the  terms  aforesaid,"  the  purchaser,  "  oy  a  proper  instru- 
ment, *  covenanting  to  pay  the  incumbrances  thereon,'*  whereupon 
the  assignee  conveyed  as  ordered,  and  the  purchaser  executed  a  bond 
assuming,  •*  as  a  part  of  the  purchase  consideration  *  the  payment  of 
all  taxes,  liens  and  encumbrances,  of  any  and  all  descriptions,  on  and 
against  said  lands,"  etc 

Held,  m  an  actiori  on  such  bond,  against  the  purchaser,  by  one  holding  a  per- 
sonal judgment  against  the  bankrupt,  which  was  a  lien  upon  such  land 
before  he  became  bankrupt,  that  the  plaintiff  can  not  recover. 

Young  v.  Schlosser^  226 

6.  Same. — Levy  of  Execution  before  Commencement  of  Bankruptcy  Pro- 
ceedings.— Release  of  Levy. — Satisfaction  of  Judgment. — In  an  action  by 
a  judgment  creditor,  against  the  purchaser  of  real  estate  formerly  be- 
longing to  £.,  one  of  the  judgment  debtors,  and  subject  to  the  lien 
of  the  judgment,  to  enforce  an  alleged  contract  by  the  purchaser  to 
pay  such  judgment,  the  court  found  specially  as  follows,  viz.  :  that, 
at  a  time  when  D.  and  E.,  such  debtors,  were  in  fact  insolvent,  a  third 
person,  after  service  of  process  on  the  debtors,  and  then  the  plaintiff,  on 
the  appearance  of  the  debtors  without  process,  severally  recovered  judg> 
ments  against  the  debtors,  having  priority  of  lien  upon  such  real  estate 
in  the  order  named  ;  that  such  judgments  were  recovered  bono  fide,  and 
without  knowledge  by  either  the  creditors  or  the  debtors  ot  the  in- 
solvency of  the  latter  ;  that  executions  upon  such  judgments  were  levied 
by  the  sheriff  on  sufficient  other  property  belonging  to  the  debtors  to  sat- 
isfy both  writs.;  that  upon  a  petition  subsequently  filed  the  debtors  were 
adjudged  involuntary  bankrupts,  and  the  property  levied  upon  was  taken 
possession  of  and  sold  by  the  assignee  in  bankruptcy,  the  prior  judg- 
ment lien  satisfied  from  the  proceeds  of  such  sale,  and  the  residue  covered 
into  the  general  fund  without  satisfying  any  part  of  the  plaintiff's  judg- 
ment; that  subsequently  the  assignee  sold,  and,  upon  his  petition  setting 
out  the  terms  of  such  sale,  the  bankrupt  court  ora^ red  him  to  convey,  to 
thedefendant,  the  land  in  controversy,  for  a  certain  sum,  subject  to  "all 
taxes,  liens  and  encumbrances,  on  and  against  said  land,"  as  part  of 
the  purchase  consideration,  which  the  defendant,  by  his  bond,  "  as- 
sumed the  payment  of"  and  agreed  to  indemnify  the  bankrupt  estates 
against ;  and  that  there  were,  at  that  time,  certain  taxes  and  a  mortgage 
for  purchase-money  due  upon  the  land  and  having  priority  over  the 
plaintiff's  judgment. 

Held,  as  a  conclusion  of  law,  that  the  lev}"  of  plaintiff 's  execution  was  valid 
against  the  assignee,  that  the  officer  holding  it  should  not  have  delivered 
possession  to  the  assignee,  that  the  levy  operated  as  a  satisfaction  of  the 
plaintiff's  judgment,  that  such  judgment  was  not  a  lien  upon  the  land 
when  it  was  purchased  by  the  defendant,  and  that  the  plaintiff  can  not 
recover.  McCabe  v.  Ooodwine,  288 

6.  Implied  Contract. — Services  Betidered  bj/  Attorney  at  Request  of  Clienfs 
Attorney. — The  attorneys  of  one  of  the  parties  to  an  action,  being  non- 
residents of  the  county  wherein  the  action  was  pending,  and  having  no 
authority  from  their  client  to  employ  additional  counsel,  telegraphed  to 
certain   resident  attorneys  to  file  a  certain  pleading  in   such  cause,  on 

Vol.  LXV.— 39 
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behalf  of  the  client^  which  they,  entering  their  appearance  for  tlw 
client,  did.  Certain  interrogatories  having  been  filed  by  the  opposite 
party,  directed  to  such  client,  the  resident  attorneys  moved  to  strike  them 
out,  and,  on  the  overruling  of  that  motion,  forwarded  the  interrogato- 
ries to  the  non-resident  attorneys,  who  caused  them  to  be  answered  by 
the  client,  and  then  returned  them  to  the  resident  attorneys  to  be  filed. 
When  the  cause  came  on  for  trial,  the  latter  attorneys,  without  being 
requested  so  to  do,  but  with  the  knowledge  of  the  client,  assisted  the 
non-resident  attorneys  in  empanelling  the  jury,  in  taking  down  evidence, 
and  in  consultations  regarding  the  defence. 
Heldy  in  an  action  therefor,  that  the  resident  attorneys  are  entitled  to  re- 
cover from  the  client  for  their  services.  Hogaie  v.  Edwardst  872 

CONVEYANCE. 

See  Deed  ;  Contract,  4,  5  ;  Decedents*  Estates,  4  ;  Fraudulent  Con- 
veyance ;  Mistake  ;  Nuisance,  2  ;  Trusts. 

COPY. 

See  AcKowLEDGEMENT ;  Assignment  for  Benefit  of  Creditors  ;  Crim- 

iNAL  Law,  5  ;  Mechanics'  Liens,  1  to  8. 

CORPORATION. 
See  Criminal  Law,  6,  7 ;    Manufacturing  Company. 

COSTS. 
•  See  Fees  and  Salaries,  1,  4  to  8. 

COUNTER-CLAIM. 
See  Promissory  Note,  8,  6. 

COUNTY  AUDITOR. 
See  Mortgage,  1  to  4. 

COUNTY  CLERK. 
See  Fees  and  Salaries,  4  to  8. 

COUNTY  COMMISSIONERS. 
See  Mortgage,  1  to  8,  6  ;  Railroad,  6  to  14. 

COUNTY  SUPERINTENDENT. 
See  Township  Trustee,  1. 

COUNTY  TREASURER. 
See  Fees  and  Salaries,  2. 

COVENANT. 

1.  Complaint  against  Remote  Grantor. — Possession. — Covenant  Running 
with  Land. — Eviction. — In  an  action  against  a  remote  grantor,  for  a 
breach  of  the  covenants  contained  in  a  deed  of  conveyance,  in  the  statu- 
tory form,  of  certain  real  estate,  the  complaint  alleged,  that,  for  a  certain 
money  consideration,  by  a  deed  made  part  of  the  complaint  by  copy,  the 
defendant  had  attempted  to  convey  to  one  who,  in  like  manner,  had  at- 
tempted to  convey  to  the  plaintiff ;  that  the  defendant,  when  he  executed 
such  deed,  had  no  title  ;  that,  while  the  plaintiff  was  in  possession  under 
the  deed  from  his  immediate  grantor,  the  holder  of  the  paramount  title 
had  instituted  an  action  in  the  proper  court,  against  this  plaintiff,  and  hi? 
immediate  grantor  and  this  defendant,  resulting  in  a  judgment  of  evic- 
tion, against  all  such  defendants  ;  and  that  this  plaintiff  had  thereupon, 
to  avoid  dispossession  by  legal  process,  surrendered  to  the  paramount 
title  by  becoming  the  tenant  of  the  holder  thereof,  and  had  since  sur- 
rendered possession  to  him. 
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Beldf  on  demurrer,  that,  under  section  12,  1 B.  S.  1876,  p.  864,  such  deed  con- 
tained a  covenant  of  general  warranty,  running  with  theland.  and,  there- 
fore, that  the  complaint  was  sufficient  without  an  averment  that  the  de* 
fendant  was  in  possession  when  he  executed  the  deed  in  question. 

Heldj  also,  that  a  surrender  of  possession  to  the  paramount  holder's  attorney 
in  such  action  was  a  legal  eviction^  MeClure  v.  McClure,  482 

2.  Same. — Former  Recovery ^  agaiiist  Imtnediate  Oranior. — An  answer  in  such 
action,  alleging  a  former  recovery  by  the  plaintiff  in  an  action  against 
his  immediate  grantor,  is  insufficient.  Jb. 

8.  Satne. — Remedy. — Joint  or  Seoeral  Actions. — The  grantee,  in  such  case, 
may  maintain  an  action  against  each  grantor  separately,  on  his  own 
covenants,  or  against  both  jointly.  lb. 

4.  Sante.—Saiiaftieiion  of  Judgment-  If  separate  judgments  be  recovered, 
a  satisfaction  of  one  would  operate,  pro  tanio,  as  a  satisfaction  of  the 
other.  lb. 

5.  Same. — Measure  of  Damages. — Title-Bond. — It  appearing  by  the  evidence 
that  the  defendant  had  sold  the  land  to  a  third  person,  by  a  title-bond, 
for  a  certain  sum,  that  the  latter  had  sold  the  land,  and  assigned  his  bond, 
to  the  defendant's  grantee,  at  an  advance,  and  that,  in  the  defendant's 
deed,  the  consideration  expressed  was  the  sum  so  paid  by  his  grantee, 
the  plaintiff  was  entitled  to  recover  for  the  latter  sum  with  interest  from 
the  date  of  the  deed.  lb, 

CREDIBILITY  OF  WITNESS. 
See  Bastardy,  8 ;  Payment,!. 

CRIMINAL  LAW. 
See  LiQT70R  Law. 

1.  Verdict — Assandt  and  Battery  with  Intent  to  Murder. — On  the  trial  of 
A.,  B.,  C,  D.,  £.  and  F.,  jointly  indicted  for  assault  and  battery  with 
intent  to  murder,  the  jury  returned  a  verdict  as  follows,  viz.:  **  We,  the 
jury,  find  the  defendants  guilty  a«  char^^ed  in  the  indictment,  as  follows:" 
A.  "be  confined  a  the  state-prison  eight  years;'*  B.  "seven  years;'* 
C.  **  four  years: '  D.  "  three  years; "  B.  "  two  years;  "  F.  "  two  years; 
and  that  each  le  fined  one  dollar." 

HM,  that  the  verdict  was  sufficiently  certain.  Hughes  v.  The  State,  89 

2.  Sam€. — IngtrueOon. — Natural  Consequences  of  Act. — It  was  proper  for 
the  court  to  instruct  the  jury  in  such  case,  that,  it  the  means  used  in 
committing  the  assault  and  battery'unon  the  prosecuting  witness  were 
such  as  "  would  ordinarily  and  probably  have  produced  death,"  they 
might  find  the  defendants  guilty  of  the  alleged  mtent.  lb. 

8.  Evidence. — Name. — The  rule  of  evidence  as  to  the  names  of  defendants 
is  not  the  same  as  it  is  as  to  the  names  of  third  persons,  mentioned  in 
an  indictment.  lb. 

4.  Instruction. — New  Trial. — Record. — ^An  instruction  alleged  to  have 
been  erroneously  given  does  not  become  part  of  the  record  on  appeal  to 
the  Supreme  Court,  merely  by  being  copied  into  the  motion  for  a  new 
trial.  lb. 

6.  Uttering  Forged  Endorsement. — Copies. — Emdence —  Variance  in  Dates. — 
On  the  trial  of  a  defendant  charged  with  having  uttered  a  forged  en- 
dorsement of  a  promissory  note,  upon  an  indictment  containing  copies 
of  both  the  note  and  endorsement,  the  State  gave  in  evidence  the  origi- 
nal note  and  endorsement  which  corresponded  with  such  copies  in 
every  material  part,  except  that  there  was  an  erasure  in  the  figures 
indicating  the  date  of  the  note,  the  figures  first  made  being  the  same  as 
those  appearing  in  the  indictment  and  the  amended  figures  fixing  the 
date  a  aay  earner. 
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Held,  that  there  was  a  fatal  variance,  and  that  the  evidence  was  incompe- 
tent. 

Heldf  also,  that  a  copy  or  description  of  the  note  was  essential  to  the  sufficiency 
of  the  indictment.  Booker  v.  The  State,  86 

6.  Indictment  for  Arson. — Burning  Insured  Property. — Corporate  Exi.stenee 
and  Name. — An  indictment  for  arson,  charging  the  hurning  of  property 
insured  against  loss  hy  fire  hy  an  insurance  company  designated  hy  a 
name  apparently  indicating  it  to  be  a  corporation,  need  not  affirmatively 
aver  its  corporate  existence,  nor  whether  it  is  a  domestic  or  f(»reign  cor- 
poration. Johnson  v.  The  State,  204 

7.  Same.  — Evidence. — Foreign  Inmtrance  Company. — Non-Compliance  irith 
Statute. — An  insurance  policy  issued  by  such  company,  on  such  prop- 
erty, is  admissible  in  evidence,  on  the  trial  in  such  case,  without  proof 
either  of  the  corporate  existence  of  the  company,  or  that  the  company, 
which  was  a  foreign  corporation,  had  complied  with  the  requirements 
of  the  act  of  December  21st,  1865,  1  K.  S.  1876,  p.  594,  "  regulating  for- 
eign insurance  companies  doing  business  in  this  State,"  etc.  lb. 

S.  Same. — Purchase,  after  Fire,  of  Part  of  Insured  Property,  fi^m  Wife  of 
Co-Defendnnt. — A  witness  in  such  case  having  testified  that  he  and  one 
indicted  jointly  with  the  defendant ,  at  the  solicitation  of  the  latter, 
and  on  his  promise  to  them  that  the* codefendant  could  have  all  of  the 
goods  insured  which  he  could  carry  away,  had  set  the  insured  property 
on  fire,  it  was  proper  to  permit  evidence  of  witnesses,  that,  after  the  fire, 
they  had  purcnased,  of  the  wife  and  at  the  house  of  the  codefendant. 
goods  of  the  character  of  those  insured.  lb. 

9.  Suffetnng  Minor  to  Play  Billiards. — Indictment. — An  indictment  charged 
that,  on,  etc.,  at,  etc.,  the  defendant,  "then  and  there  having  the  care, 
management  and  control  of  a  billiard  table,  did  then  and  there  allow, 
suffer  and  permit "G.fi.  "to  play  billiards,  and  a  game  commonly 
called  *  pool,'  upon  said  table,  with  persons  whose  names  are  unknown  to 
the  grand  jury,  he,  the  said  "  G.  fi.,  "  then  and  there  being  a  person 
under  the  age  of  twenty-one  years  ;  and  said  table  not  being  then  and 
there  kept  or  used  in  a  private  family,*'  etc. 

Held,  that  the  indictment  is  good.  Moore  v.  The  State,  218 

10.  Same. — Evidence. — Name.—  Words  Describing  Qffence.— The  words  "  with 
persons  whose  names  are  unknown,"  etc.,  used  in  the  indictment,  are  de- 
scriptive of  the  offence,  and  evidence  that  the  game  alleged  was  played 
by  G.  B.  with  "a  person  whose  name  is  unknown,"  etc.,  will  not  sustain 
a  verdict  of  guilty.  lb, 

11.  Bill  of  Exceptions. —  Signing  and  Filing  of.^  Record. — A  bill  of 
exceptions  containing  the  evidence,  signed  by  the  judge  before  the 
making  of  a  motion  mr  a  new  trial,  and  filed  at  the  time  such  motion 
is  made,  is  part  of  the  record.  lb, 

12.  Same, — Motion  for  New  Trial. — A  motion  for  a  new  trial  is  part  of  the 
record  without  a  bill  of  exceptions.  lb. 

18.  Testimony  of  Accomplice. — Credibility  of  Witness, — Though  the  testi- 
mony of  a  confessed  accomplice  should  be  carefully  scrutinized 
by  the  court  and  jury  trying  a  defendant,  yet  the  defendant  may  bo 
convicted  on  such  testimony  alone,  if  it  be  sufiSciently  satisfactory  to 
the  jury.  Johfison  v.   The  State,  269 

14.  New  Trial. — Bill  of  Exceptions. — The  truth  of  the  grounds  alleged  in 
the  motion  as  cause  for  a  new  trial  must  be  made  to  appear  by  a  bill  of 
exceptions.  lb. 

15.  Same. — Record. — Evidence. — A  writing  signed  by  the  judge,  and  copied 
into  a  motion  for  a  new  trial,  purporting  to  be  a  bill  of  exceptions  con- 
taining questions  put  to  the  defendant,  on  cross-examination,  while 
testifying  as  a  witness,  but  containing  no  caption,  and  no  statement  thai 
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the  alleged  witness  really  had  testified  on  the  trial,  forms  no  part  of  the 
record.  lb. 

16.  Former  Acquittal. — Murder  of  Unborti  Child, — Attempt  to  Produce  Mia- 
carriage.'-An  acquittal,  on  an  indictment  charging  the  defendant 
with  the  murder  of  an  unborn  child  by  the  use  of  means  intended  to 
produce  a  miscarriage  by  the  mother,  is  no  bar  to  an  indictment  for  an 
attempt  to  produce  buch  miscarriage  by  the  use  of  the  same  or  any  other 
means.  The  State  v.  Elder,  282 

17.  Larceny, — Money  Paid  to  Avoid  Arrest  Threatened  by  One  Personating 
Officer, — On  the  trial  of  a  defendant  indicted  for  the  larceny  of  certain 
bank-bill.o,the  evidence  on  behalf  of  the  State  established,  substantially, 
that  the  defendant  had  falsely  represented  to  the  prosecuting  witness  and 
another,  that  h**  wjis  an  officer  having  a  warrant  for  the  arrest  of  the 
latter  on  a  charge  of  passing  counterfeit  money  ;  and  that,  to  avoid 
threatened  arrest  and  imprisonment,  the  prosecuting  witness  voluntarily, 
as  the  surety,  and  at  the  request,  of  the  alleged  criminal,  and  on  his 
promise  to  repav,  executed  a  promissory  note  and  paid  the  bank-bills 
m  question,  to  the  defendant. 

Held,  that,  though  the  facts  may  constitute  the  crime  of  obtaining  money, 
etc.,  on  false  pretences,  the  defendant  is  not  guilty  of  either  larceny  or 
rubbery.  Perkins  v.  The  State,  817 

18.  Trespaas  upon  Lands,—  License. — A  tenant  in  possession,  merely  as  such, 
has  no  implied  license  to  cut  down  trees  srowing  upon  his  leasehold  ; 
and  his  "good  intention  and  honest  belief "  in  cutting  the  trees  afford 
him  no  defence.  Derixson  v.  T?ie  State,  386 

19.  Obsinnicting  Public  Street  of  Town, — Board  of  Trustees. — Supervisor, — 
On  the  trial  of  a  prosecution  for  obstructing  a  public  street  of  an  incor- 
porated town  lying  within  the  limits  of  a  certain  road  district,  the  de- 
fendant proved,  over  objection  by  the  State,  that  the  acts  constituting  the 
obstruction  complained  of  had  been  committed  by  him  in  repairing  such 
street  ^  a  public  highway  of  such  road  district,  of  which  he  was  super- 
visor. 

Held,  that  the  evidence  was  erroneous. 

Held,  also,  that,  under  section  1  of  the  act  of  April  27th,  1869,  1  R.  S.  1876, 
p.  890,  the  board  of  trustees  of  such  town  had  exclusive  power  over  its 
streets,  and  therefore  that  the  acts  of  the  defendant  were  unlawful. 

Held,  also,  that  such  act  impliedly  repeals  section  47  of  the  act  of  June  11th, 
1852,  IRS.  1876.  p.  884,  so  far  as  they  conflict  as  to  the  control  of  the 
streets  and  highways  of  a  town.  State  v.  Mainey,  404 

20.  Carrying  Concealed  Weapon, — On  the  trial  of  a  defendant  charged  with 
carrying  a  concealed  deadly  weapon,  the  concealment  alleged  is  a  ma- 
terial fact,  and,  unless  proved,  a  conviction  can  not  be  sustained. 

Jiidenmo'V,  State,  411 

21.  Satne. — Intention, — It  is  immaterial  whether  or  not  a  pistol  charged  to 
have  been  carried  by  the  defendant  concealed  was  loaded,  and  as  to 
what  his  intention  was  in  carrying  it.  lb. 

22.  Verdict. —  Acquittal,—  A  verdict  finding  a  defendant  guilty  of  a  crime 
charged  in  one  count  of  an  indictment,  without  any  special  finding  as 
to  other  counts  thereof,  operates  as  an  acquittal  on  the  latter. 

Dawson  v.  State,  442 

23.  Arrest  of  Judgment. — "Where  an  indictment  charges  a  public  offence,  a 
motion  In  arrest  can  not  be  sustained  for  defects  on  its  face.  lb. 

24.  Indictment  Cured  by  Verdict, — Burglary  with  Intent  to  commit  Larceny, 
—  After  verdict,  where  no  motion  to  quash  has  been  made,  an  indictment 
for  burglai*y  with  intent  to  commit  larceny  is  not  insufficient,  on  motion 
in  arrest,  merely  on  account  of  the  omission  of  the  word  ••personal"  as 
descriptive  of  the  **  goods  and  chattels  "  which  the  defendant  is  alleged 
to  have  intended  to  steal.  lb. 
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26.  Same. — Evidence. — Possession  of  Stolen  Goods. — Where,  on  the  trial  of 
such  indictment,  the  evidence  shows  the  defendant  to  have  been  in  the 
immediate  locality  of  the  alleged  burglary,  both  before  and  after  its 
commission,  and  that  he  had  possession,  and  sold  or  otherwise  disposed, 
of  goods  stolen,  in  connection  with  such  burglary,  the  Supreme  Court 
will  not  disturb  a  verdict  of  guilty  on  account  of  the  absence  of  evi- 
dence that  the  defendant  broke  into  the  building  mentioned  in  the  in- 
dictment. Jb. 

26.  Rape. — Indictment. — Orammaiieal  Construction. — Idem  Sonants. — An  in- 
dictment changed,  that,  on,  etc.,  at.  etc.,  the  defendant  "  did  then  and 
there  unlawfully,  in  and  upon  Dellia  Weaver,  a  woman,  forcibly  and 
feloniously  make  an  assault,  and  her,  the  said  Dellia  Weaver,  then  and 
there,  unlawfully,  forcibly  and  against  her  will,  feloniously  ravish  and 
carnally  know  ;  contrary,"  etc. 

Held,  that  the  verb  did  is  used  conjunctively,  and  pertains  to  both  branches 
of  the  sentence,  and  that  the  indictment  is  sufficient. 

Ueldy  also,  that  evidence  of  such  assault  upon  Delia  Weaver  will  not  author- 
ize a  conviction.  .      Vance  v.  Siate^  460 

27.  Involuntary  Manslaughter. — Murder. — On  the  separate  trial  of  a  defend- 
ant indicted  jointly  with  B.  and  others  for  murder,  the  evidence  estab- 
lished substantially,  that  an  altercation  had  taken  place  between  the  de- 
ceased and  B.,  during  the  evening  on  which  the  former  was  killed ; 
that  the  deceased,  having  left  the  parties  indicted,  got  into  an  altercation 
with  another,  displaying  a  pistol  and  threatening  to  shoot  any  one  in- 
terfering with  him  ;  that  subsequently  the  parties  indicted  came  up  to 
the  deceased,  who  was  immediately  struck  by  B.  ;  that,  though  the  de- 
ceased denied  having  a  pistol,  the  defendant  and  the  other  parties  in- 
dicted, at  the  request  of  B.,  undertook  to  assist  him  in  disarming  the 
deceased  ;  and  that,  during  the  scuffle,  and  immediately  upon  B.'s  ex- 
claiming that  he  had  obtained  the  pistol,  it  was  discharged,  killing  the 
deceased. 

Held,  that  B.  was  guilty,  if  at  all,  of  involuntary  manslaughter  only. 

Held,  also,  that  the  defendant  was  not  guilty.  Adams  v.  The  State,  565 

28.  Same. — Instruction. — Failure  to  Instruct  Fully. — The  court,  after  reciting 
the  statutory  definition  of  manslaughter,  instructed  the  jury  trying  such 
cause,  "that,  in  manslaughter  and  in  murder,  there  is  the  common  element 
of  intent  to  kill.  The  distinction  is,  that  in  murder  malice,  either  ex- 
press or  implied,  is  present,  while  in  manslaughter  it  is  absent.  *  The 
intention  to  kill  mnst  grow  out  of  hot  blood,  in  order  to  reduce  an 
unlawful  homicide  to  the  grade  of  manslaughter." 

Held,  that,  in  the  absence  of  a  request  by  the  defendant,  and  a  refusal  by 
the  court,  to  instruct  as  to  involuntary  manslaughter,  he  can  not  com- 
plain of  the  instruction.  lb. 

29.  Same. —  Voluntary  and  Involuntary  Manslaughter  Distinguished. — In  vol- 
untary manslaughter  the  killing  is  intentional,  while  in  involuntary 
manslaughter  the  killing  is  unintentional,  but  in  the  commission  of  an 
unlawful  act.  lb. 

30.  Sarne. — One  indicted  for  voluntary  manslaughter  can  not  be  convicted 
on  proof  that  he  is  guilty  of  involuntary  manslaughter.  lb. 

81.  Same. — Aider  or  Abettor. — There  can  be  no  aider  or  abettor  in  the  com- 
mission of  involuntary  manslaughter.  /&. 

CURATIVE  ACT. 
See  Railroad,  8. 

CI?STOM. 
See  Fire  Inkuranck,  2. 
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DAM. 

See  NuiSAK€E. 

DATE. 
See  Criminal  Law,  5;   Pleading,  8;   Promissory  Notk,  11. 

DEATH. 
See  Vendor's  Lien. 

DECEDENTS'  ESTATES. 

See  Contempt,  6,  7  ;  Heirs  ;  Manufacturing  Company  ;    Mortgage,  7, 

8  ]  Vendor's  Lien  ;  Witness. 

1.  Petition  by  Creditor  for  Sale  of  Land  to  Pay  Debts.— The  petition  of  a 
creditor  of  a  decedent  s  estate,  under  section  78,  2  R.  S.  1876,  p.  623,  for 
the  sale  of  the  decedent's  real  estate  to  pay  dehts,  need  not  aver  that  the 
administrator  has  refused  to  act  in  the  matter.      Whistiarid  v.  SmaUf  120 

2.  Same,"  Sale  to  be  made  by  Admimatrator. — The  sale  in  such  case,  if 
ordered,  must  be  made  by  the  administrator  and  not  by  the  creditor.   lb. 

8.  Same.— Administrator  vxay  Redeem  from  Sale  on  Foreclosure.— ^eo}  es- 
tate sold  on  foreclosure  against  the  heirs  of  a  decedent  may  be  redeemed 
by  the  administrator,  even  though  he  was  not  a  party  to  the  foreclosure.  lb. 

4.  Sam^.— Abandonment  of  Title  by  Compromise.— Tax  Deed.—  Sheriffi 
Deed.— Answers  to  Interrogatories.— On  a  petition  by  a  creditor  of  an 
insolvent  decedent's  estate,  under  said  section  78,  one  of  the  defendants 
was  a  creditor  who  claimed  title  to  the  real  estate  in  question  under  a 
tax  deed,  a  sheriflf 's  deed  on  foreclosure  of  a  mortgage  executed  by  the 
decedent,  and  also  under  a  decree  rendered  in  an  action  by  him  against 
the  administrator,  heirs  and  certain  creditors  of  the  decedent,  to  quiet 
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ministrator  had  paid  into  the  clerk's  office  the  sum  necessary  to  redeem 
from  such  sheritf 's  sale  ;  that,  after  the  year  of  redemption,  the  action 
to  quiet  title  was  brought,  and,  by  agreement,  the  administrator  with- 
drew the  redemption  money,  the  plaintiffs  therein  paid  him  a  certain 
sum  for  the  other  creditors,  the  tax  deed,  sheriff's  deed  and  all  debts  due 
the  plaintiff  from  the  estate  were  declared  satisfied,  and  the  title  to  the 
real  estate  in  question  was  ouieted  in  the  plaintiff ;  and  a  decree  reciting 
such  agreement  was  entered  accordingly. 

ffM  that  the  plaintiffs,  by  such  compromise,  abandoned  their  title  under 
such  deeds  and  rested  the  same  on  the  decree. 

HeUL  also,  that  such  decree  did  not  bind  the  petitioner. 

Held,  also,  that  the  answers  to  interrogatories  supported  the  verdict.  lb. 

6.  Final  Settlement,  Pending  Appeal  to  Supreme  Court  by  Adverse  Party  — 
/?eoT)/rnm(7  o/.— The  final  settlement  of  a  decedent's  estate,  during  the 
pendency  of  an  appeal  to  the  Supreme  Court  by  a  party  against  whom 
Tiudcment  has  been  rendered  in'  favor  of  the  estate,  without  making  pro- 
vision under  sec.  115,  2  R.  S.  1876.  p.  637,  for  i)ayment  of  whatever  may 
finally  be  determined  as  due  to  such  party,  is  in  violation  ot  sec.  UA  z 
R  S  1876,  p.  536.  and  is  invalid  ;  and,  upon  a  reversal  of  such  judgment, 
and  the  rendition  of  a  judgment  in  favor  of 'such  party,  such  settlement 
may.  under  sec.  116.  2  R.  S.  1876,  p.  537,  be  set  aside,  on  petition  by 
such  party  within  three  years  after  such  settlement  is  made. 

^     "^  Heaton  v.  Knoielton,  255 

6.  Some.— Appeal  Bond.— Supersedeas.— The  fact  that  no  appeal  bond  was 
filed,  and  no  supersedeas  or  order  staving  proceedings  was  procured  dur- 
ing such  appeal,  is  no  defence  to  such  petition.  io- 

7.  Same.— Answer.— ReinAtaiement  of  Appeal  Dismissed,— Notice.— -An  an- 


616  INDEX. 

swer  to  such  petition,  alleging  that  such  appeal  had  been  dismissed  for 
the  failure  of  such  party  to  file  a  brief,  ana  that,  on  reinsiatement  there- 
of, no  notice  of  the  reinstatement  had  been  given  to  the  estate,  is  insuf- 
ficient, fb. 

8.  Same, — Notice  of  the  motion  for  reinstatement  is  all  the  notice  to  which 
the  appellee  is  entitled.  lb. 

9  Same.— Jurisdiction  of  Circuit  Court — Statute  Construed. — Since  tht> 
taking  effect  of  the  act  abolishing  common  pleas  courts,  the  circuit 
court  has  original  jurisdiction  of  a  petition  to  reopen  a  final  settlement, 
and  sec.  116,  supra,  should  be  so  construed.  lb, 

10.  Action  by  Executor  on  Prom.iS8ory  Note. — Set-Off.  — Rents  of  T^ssiators 
Real  Estate.^  Tort  of  Executor. — In  an  action  by  an  executor,  on  a 
promissory  note  executed  to  him,  as  such,  for  property  belonging  to  the 
estate  and  sold  by  him  to  the  defendant,  the  latter  answered  By  way  of 
set-off,  seeking  to  charge  the  plaintiff,  as  executor,  for  rents  accruing 
to  the  defendant  since  the  executor's  appointment,  from  real  estate 
of  which  the  testator  died  seized,  collected  by  the  executor  and  used 
for  the  benefit  of  the  estate,  which  was  solvent. 

Held,  on  demurrer,  that  the  answer  is  insufficient. 

HfeU/,  also,  that  the  executor  individually,  but  not  the  estate,  is  liable  for  such 
rents.  Hendrix  v,  Hendrix^  329 

11.  Same. —  When  Executor  May  Receive  Rents. — An  executor,  as  such,  bae 
no  right  to  take  possession  of  his  testator's  real  estate,  or  to  receive  the 
rents  thereof,  unless  authorized  so  to  do  by  the  will,  or  in  the  absence 
of  any  heir  or  devisee  on  the  death  of  the  tpstator.  lb. 

DEED. 
See  Assignment  for  Beksfit  of  Crkditors  ;  Conteyance. 

DEFAULT. 
See  Guardian  and  Ward,  6. 

DELIVERY. 
See  Life  Insurance,  7  to  9. 

•      DEMAND 
See  Information,  2  ;  Township  Trustee,  8  ;  Turnpike,  1. 

DEMURRER. 

See  Practice,  8,  4,  5,  6,  8,  10,  18  ;  Real  Estate,  Action  to  Recover,  1  ; 

Supreme  Court,  21  ;  Vendor's  Lien. 

DESCENTS. 
See  Partition,  1,  2. 

DILIGENCE. 
See  Continuance  ;  Promissory  Note,  9. 

DISMISSAL  OF  ACTION. 
See  Principal  and  Surety,  2. 

DISMISSAL  OF  APPEAL. 
See  Supreme  Court,  8,  10, 19. 

DIVORCE. 
See  Exemption. 

DOCKET. 
See  Justice  of  the  Peace,  1. 
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DOCKET  PEE. 
See  f  EE8  AND  Salaries,  1. 

DUPLICITY. 
See  Practice,  17. 

DURESS. 
See  Criminal  Law,  17. 

ELECTIONS. 
See  Contested  Election. 

ENROLLED  ACT. 
See  Fees  and  Salaries,  4. 

ERASURE. 
See  Principal  and  Surety,  5. 

ESTOPPEL. 
See  Judgment,  1 ;  Life  Insurance,  9  ;  Proceedings  Supplementary. 

EVICTION. 
See  Covenant,  1. 

EVIDENCE. 

See  Contract,  2  ;  Criminal  Law,  3,  5,  7,  10,  11,  18,  16,  19,  26,  26  ;  Fire 
Insurance,  2,  8  ;  Instruction,  6,  6  ;  Life  Insurance,  2,  4  ;  Liquor 
Law,  2  to  6  ;  Negligence  ;  New  T^iial,  4,  6;  Nunc  Pro  Tunc  En- 
try ;  Partition,  2  ;  Payment  ;  Practice,  6,  10, 14,  16  ;  Promissory 
Note,  12  115  ;  Railroad,  1,3;  Real  Estate,  Action  to  Recover 
2  to  5 ;  Supreme  Court,  \,  6,  8,  9,  13,  17  ;  Township  Trustee,  4 
Turnpike,  3  ;  Witness. 

1 .  Nunc  Pro  Tune  Entry. — A  nunc  pro  tune  entry  of  record,  made  upon 
proper  notice  and  evidence,  is  competent  evidence  of  the  facts  it  recitef*. 

Cogswell  v.  The  State^  ex  rel.,  1 

2.  Promissory  Note. — Non  Est  Factum. — On  the  trial  of  an  action  against 
po-niakers,  on  a  promissory  note,  wherein  the  execution  of  the  note  was 
denied  by  one  of  the  defendants  under  oath,  the  plaintiff  gave  the  note 
in  evidence  ''  asasainst  the  parties  who  do  not  deny  the  execution  of  the 
same  under  oath, '  followed  by  evidence  of  its  execution  by  such  de- 
fendant. 

Held,  that  the  evidence  does  not  authorize  a  finding  against  him. 

Carter  v.  Harier,  87 

8.  Hearsay. — Admission. — In  an  action  to  recover  for  the  value  of  certain 
chattels,  delivered  by  the  plaintiff  to  the  defendant  to  be  sold  on  com- 
mission, which  had  oeen  sold  by  the  latter  and  converted  to  his  own 
•  use,  a  statement  made  by  a  third  person,  to  the  plaintiff,  in  the  absence 
of  the  defendant,  that  the  latter  had  said  to  such  third  person  that  he 
would  pay  a  certain  price  for  such  chattels,  is  hearsay  and  incompetent. 

Meyer  v.  Bell,  88 

4.  Action  in  Separate  Counts,  upon  Promissory  Note  and  a  Judyment 
thereon. — Merger. — Where  one  paragraph  of  a  complaint  counts  upon  a 
judgment  rendered  on  a  promissory  note,  and  a  second  paragraph  counts 
upon  the  note  itself,  to  which  latter  count  former  recovery  is  pleaded, 
no  objection  to  the  admission  of  the  note  in  evidence  uncTer  the  second 
paragraph  can  be  founded  on  the  fact  that  it  is  merged  in  the  judgment. 

Marshall  v.  Stewart,  248 

6.  Will. — Action  to  Set  Aside  Sheriff's  Sale  and  Vacate  Judgment — Heirs. 
— In  an  action  by  heirs,  to  have  a  certain  Judgment  against  their  ances- 
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tor  and  another,  and  a  sheriff's  sale  of  the  ancestor's  lands  on  an  ex- 
ecution thereon,  set  aside,  the  plaintiffs  gave  in  evidence  a  will  devising 
the  real  estate  in  question  to  the  ancestor  "  when  stie  shall  become  of 
lawful  age,"  and  providing  that  "  if,  however,  she  should  die  before  she 
arrives  of  lawful  age  of  twenty-one  years,  then,  in  that  case,  the  above 
property  •  shall  descend  or  fall  to  "  the  judgment  codefendant. 
Held,  that,  without  proof  that  the  ancestor  attained  her  majority  before  her 
death,  the  plaintiffs  showed  no  right  of  action  in  themselves. 

Cox  V.  Bird  Til 

6.  AdmisMona. — Verbal  admissions  or  statements,  consisting  of  mere  repeti- 
tions of  oral  statt;ments  previously  made,  should  be  received  as  evidence 
with  great  caution  ;  but  admissions  deliberately  made,  and  well  under^- 
stood,  are  entitled  to  consideration,  especially  when  they  are  adverse 
to  the  interest  of  the  party  making  them.  Fence  v.  Makepeace^  845 

7.  Same. —  Testimony  of  Stibacjnhing  Wittiess, — The  testimony  of  a  subscrib- 
ing witness,  in  whose  presence  a  written  instrument  purports  to  have 
been  executed,  is  the  best,  but  not  the  only,  evidence  of  its  execution.  16. 

8.  Supreme  Court.—  Objection  to  Evidence. — Leading  Qiiestion. — The  objec- 
tion, that  a  question  put  to  a  witness  is  leading,  can  not  be  made  for  the 
first  time  in  the  Supreme  Court.  lb. 

9.  Alteration. — Question  Assuming  Fact  to  he  Proved. — A  question  put  to  a 
witness,  as  to  whether  or  not  he  had  caused  a  certain  alteration  ap- 
parent upon  the  face  of  a  written  instrument  already  in  evidence,  is  not 
objectionable  as  assuming  a  fact  yet  to  be  proved.  lb. 

10.  Question  rendered  Harmless  by  Aftswer. — An  answer  by  a  witness,  dis- 
closing his  ignorance  concerning  a  matter  about  which  he  is  questioned, 
renders  the  question  itself  harmless.  lb. 

11.  Impeachment  of  Witness. — Character. — The  general  moral  character,  but 
not  specific  acts,  of  a  witness  may  be  ^iven  in  evidence  to  impeach  him. 

Cunningham  v.  State,  ex  reL,  377 

EXCEPTION. 
See  Bastardy,  4;  Heirs  ;  Supreme  Court,  7. 

EXCUSABLE  NEGLECT. 
See  Principal  and  Surety,  8. 

EXECUTION. 

See  Contract,  5  ;  Exemption  ;  Judgment,  4  ;  Proceedings  Supplemen- 
tary ;  Promissory  Note,- 5,  18  ;  Heal  Estate,  Action  to  Recov- 
er ;  Vendor's  Likn. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Contempt,  6,  7  ;  Decedents'  Estates,  2,  8,  10,  11 ;  Manhfagturino 

Company. 

EXEMPTION  PROM  EXECUTION. 

Alimony. — Contract. — Judgment. — A  judgment  for  alimony  is  not  a  debt 
growing  out  of,  or  founded  upon  a  contract,  express  or  implied,  and 
the  debtor  can  not  claim  exemption  of  any  property  fixMn  execution  on 
such  judgment.  Menzie  v.  Anderson,  289 

EXHIBIT. 
See  Copy  ;  Vendor's  Lien. 

EXPRESS  COMPANY. 

Action  for  Failure  to  Deliver  Money. — Answers  to  Interrogatories. — Judgment 
Non  Obstante — In  an  action  a^aim^t  an  expref s  company,  to  recover  £nr 
money  entrusted  to  it  by  the  plaintiff  for  delivery  to  uiotber,  uid  al- 
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leged  to  hare  been  loet,   the  jury,  with  their  general  verdict  fqr  the 

glaintiff,  found  specially,  in  answer  to  interrogatories,  that  the  money 
ad  been  received  from  the  plaintiff,  by  the  agent  of  the  company,  for 
delivery  to  the  consignee,  and  that  the  package  containing  it  bad  been 
delivered  by  another  agent,  with  the  seals  unbroken,  to  one  not  the 
consignee. 
Held,  the  evidence  not  being  in  the  record,  that  the  answers  are  not  incon- 
sistent with  the  general  verdict.  Monroe  v.  Adams  Ex,  Co.^  (K) 

EXTENSION  OF  TIME. 
See  Contract,  3 ;  Principal  and  Surety,  1  to  8,  6. 

FALSE  PRETENCES. 
See  Criminal  Law^,  17. 

FEES  AND  SALARIES. 

1-  Docket  Fee. — Siiprfmc  C(wr/.  —  C\)«/«.— The  docket  fee  of  four  dollani, 
authorized  by  section  5,  1  R.  S.  1876,  p.  776,  can  only  be  taxed  in  the 
Supreme  Court  to  the  losing  party. 

Tke  //.,  JV:  A,  Sr  C.  R.  W,  Co,  v.  Francis,  89 

2.  County  Treasurer.- Compensation  for  Collecting  Delinquent  Taxes. — 
Statute  Co7istrned. — Construing  section  1 4  of  the  fee  and  salary  act  of 
March  12th,  1875,  1  R.  S.  1876,  p.  471,  and  sections  162  and  155  of  the 
,  assessment  act  of  December  21  st,  1872,  1  R.  S.  1876,  p.  Ill,  together,  a 
county  treasurer  is  entitled  to  receive  and  retain,  out  of  all  delinquent 
taxes  cojlected  by  him,  a  commission  of  five  per  cent,  on  amounts  vol- 
untarily paid,  and  six  per  cent,  on  amounts  paid  after  levy,  regardless  of 
the  time  m  the  year  when  such  collections  are  made. 

Foresman  v.  Johnson^  132 

8.  Same* — Cases  Distinguished. — The  Board  of  Coram' rs^  etc.,  v.  Miles,  21 
Ind.  488,  and  Wells  v.  Shoemaker ,  39  Ind.  115,  distinguished.  lb, 

4.  Act  of  1875. — Clerk's  Fees, — Enrolled  Act — Misiake.-r  The  6th  item  of 
the  specifications  of  section  5  of  the  fee  and  salary  act  of  March  12th, 
1876i  reading  "  For  all  entries  in  order  books  on  complete  record," 
etc.,  as  published  in  the  Acts  of  1875,  Spec.  Sess.,  p.  83,  and  in  1  R.  S. 
1876,  p.  468,  should  read  *•  For  all  entries  in  order  books  or  complete  rec- 
ord," etc.,  as  shown  by  the  enrolled  act  on  file  in  the  office  of  the  Sec- 
retary of  State.  '  Sutton  v.  Parker,  686 

5.  Same. — Fees  for  Copies,  Transcripts,  etc, — Items  4  and  6  of  such  section 
relate  to  the  same  subject-matter,  viz.  :  Copies,  transcripts  or  exempli- 
fications of  any  record  or  paper  remaining  in  the  clerk's  office.  lb, 

6.  Same. — Fee  for  Copy. — Where  any  such  copy  contains  less  than  five  hun- 
dred words,  the  clerk  is  authorized,  by  item  6,  to  charge  fifty  cents ; 
but,  if  the  number  of  words  exceeds  five  hundred,  then,  by  item  4,  he  is 
authorized  to  charge  a  fee  of  ten  cents  for  each  hundred  words.  Ih. 

7.  Same. — Entries  on  Order  Book  or  Complete  iJ«cor<iL— Items  6  and  7  of 
such  section  relate  to  the  same  subject-matter,  viz. :  Entries  in  the  order 
book  or  complete  record.  lb. 

8.  Same, — Fee  for   Entry   on    Order  Book    and   Fee  Book. — On  a  motion 

to  re-tax  the  clerk's  fees  in  a  cause  which  had  been  tried  in 
the  circuit  court,  that  court  found  specially  that  there  had  been  five 
separate  entries  made  by  the  clerk  in  the  order  book,  in  said  cause, 
containing  an  aggregate  of  less  than  five  hundred  words  ;  and  that  an 
entry  had  been  made  upon  the  fee  book  by  the  clerk,  in  such  cause, 
containing  less  than  five  hundred  words. 
Held,  as  a  conclusion  of  law,  that,  under  item  7  of  said  section  5,  the  clerk 
was  entitled  to  tax  a  fee  of  fifty  cents  for  each  of  such  entries  in  the  or- 
der book. 
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Held,  also,  that,  for  such  entry  in  the  fee  book,  he  was  entitled  to  tax  a  fee  of 
ten  cents  for  each  hundred  words  contained  therein.  Ih. 

FINE. 
See  Contempt,  7. 

FIRE  INSURANCE. 
See  Criminal  Law,  6.  7. 

1.  Wharf-Boat. — Loss  by  Ice, —  Tei^ma  of  Policy. — An  insurance  company 
issued  a  policy  to  the  assured,  in  u  certain  sum,  "  against  loss  or  damag*;; 
by  tire,  ^  on  his  wharf-boat,  tackle  and  apparel  lying  at  the  whari' 
of  the  city  of  Evansville,  Indiana,  *  and  to  rccewc,  discharge  and 
store  freight,  hazardous,  extra-hazardous  and  specially  hazardous.  It 
is  understood  that  the  loss,  if  any,  t^hall  be  adjusted  according  to  the 
conditions  herein  contained,  and  those  hereto  attached."  The  condi- 
tions "  attached  "  were  as  follows,  viz. :  "  Touching  the  adventures  and 
perils  which  the  said  insurance  company  is  contented  to  bear  and  takt* 
upon  itself  in  this  voyaee,  they  are  of  the  seas,  lakes,  rivers,  canaK 
fires,  jettisons,  rovers  and  assailing  thieves.*' 

Held,  in  an  action  on  the  policy,  that  the  company  was  liable  for  a  loss  oc- 
curring by  means  of  ice  floating  against  and  destroying  the  boat  in- 
sured. Franklin  Ins.  Co.  v.  Humphrey,  549 

2.  Same. — Evidence  of  CuaUmi, — Removal  to  lee  ^arftor.— Evidence  in  such 
action  was  inadmissible  to  prove  a  custom  prevailing  at  Evansville  of 
removing  property  of  the  character  of  that  msured  from  that  place  to  a 
neighboring  ice  harbor,  for  safety  during  the  season  of  "  running  ice."  lb. 

3.  Same. — Noiice  by,  and  A^eni  of.  Company^  io  Remove. — Evidence  was 
likewise  inadmissible  in  such  action,  to  prove  a  notice,  by  the  company 
to  the  assured,  to  so  remove  the  property  assured,  an  offer  by  the  com- 
pany to  accept  the  risk  occasioned  by  the  removal,  and  that  such  re- 
moval would  have  been  safe.  lb. 

4.  Same. — Fravd.— Negligence. — The  failure  of  the  defendant,  even  tbough 
wilful,  to  80  remove  the  property  insured,  constitutes  neither  fraud  nor 
negligence.  lb. 

FORECLOSURE. 

See  Decedents'  Ebtateb,  8 ;    Judgment,  4 ;    Mortgaoe,  4  to  7  ;  Ven- 
dor's Lien. 

FOREIGN  CORPORATION. 
See  Criminal  Law,  6,  7. 

FORGERY. 
See  Criminal  Law,  5. 

FORMER  ACQUITTAL. 
See  Criminal  Law,  16. 

FORMER  RECOVERY. 
See  Covenant,  2  to  4  ;  Evidence,  4. 

FRAUD. 

See  Contract,  1 ;  Fire  Insurance,  4  ;  Fraudulent  Conveyance  ;  Jus- 
tice OF  THE  Peace,  2,  8 ;  Life  Insurance,  5,  8  ;  Promissory 
Note,  8. 

1.  Representation. — A  representation  upon  which  fraud  can  be  predicated 
must  be  of  an  alleged  existing  fact,  and  can  not  be  founded  upon  a  mere 
promise.  Welshbillig  v.  Dienhart,  94 

2.  Fraudulent  Representations  of  Location  of  Land  Sold. — Interrogatory  io 
Jury. — In  an  action  by  the  grantee,  against  the  grantor,  of  certain  real 
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estate,  to  recover  damages  for  alleged  fraudulent  representations  bv  the 
grantor  to  the  grantee,  in  falsely  pointing  out  to  the  latter,  as  the  lands 
to  be  conveyed,  other  and  more  valuable  lands,  the  defendant  asked 
leave  tn  submit  an  interrogatory  to  the  jury  trying  the  cause,  as  to 
whether  the  plaintiff  did  not  have  ample  opportunity,  after  the  defend- 
ant had  famished  him  with  a  description  of  the  lands,  to  ascertain  the 
true  location  thereof  from  the  records. 
lleUif  that  the  plaintiff  had  a  right,  in  purchasing  the  lands,  to  rely  on  the 
representations  made  by  the  defendant  as  to  the  location  thereof,  and 
therefore  that  the  interrogatory  asked  was  properly  refused. 

Campbell  v.  Fraiikenif  691 

FRAUDULENT  CONVEYANCE. 

Sheriff's  Sale  of  Real  Estate  Conveyed  before  Judgment, — Action  to  Recover. — 
In  an  action  to  recover  possession  of  real  estate  conveved  by  a  debtor 
during  the  pendency  of  an  action  against  him  for  a  debt,  and  afterward 
levied  upon  and  sold  to  the  plaintiff  upon  an  execution  issued  upon  the 
judgment  recovered  in  such  action,  the  jury  returned  a  special  verdict 
which  was  silent  as  to  whether  or  not  the  debtor,  at  the  time  of  making 
such  conveyance,  had  other  property  subject  to  execution. 

Jfe/d,  that  the  defendant  is  entitled  to  judgment  on  the  verdict 

Holman  v.  Elliott,  78 

GRAMMATICAL  CONSTRUCTION. 

See  Criminal  Law,  26. 

GUARDIAN  AND  WARD. 

1.  Complaint  on  Defective  Bond, — Merely  formal  defects  in  a  guardian's 
bond  may  be  cured  by  proper  avei-ments   in  a  complaint  thereon. 

Cogswell  v.  The  State,  ex  rd.,  1 

2.  Relatot\ — An  action  may  properly  be  maintained  on  a  guardian's 
bond,  on  the  relation  of  his  successor.  lb. 

3.  Bond  on  Sale  of  Ward^s  Realty. — Breaches. — ^The  failure  of  a  guardian 
to  loan  moneys  realized  by  him  from  the  sale  of  his  ward's  real  estate, 
the  conversion  of  such  money  by  him,  and  his  failure  to  pay  over  and 
account  for  the  same,  are  breaches  of  the  bond  executed  by  him  to  pro- 
cure the  sale.  lb. 

4.  Guardian  s  Reports  Attacked  Collaterally.  The  correctness  of  reports 
made  by  a  guardian,  to  the  court,  of  the  condition  of  his  trust,  may  be 
attacked  collaterally,  in  an  action  on  his  bond.  Jb. 

6.  Judgment  Against  Surety. — Failure  to  Default  Guardian. — Where,  in 
an  action  against  a  guardian  and  his  sureties,  on  his  bond,  the  sureties 
fail  to  object,  at  the  time,  to  the  rendition  of  judgment  against  them 
alone,  on  the  ground  that  there  has  been  neither  an  appearance  nor  an- 
swer by  the  guardian,  nor  any  default  taken  against  him,  they  can  not 
afterward  object  on  those  grounds.  lb. 

6.  Complaint  on  Guardian's  Bond. — Relators. — In  an  action  by  the  State, 
on  tne  joint  relation  of  A.,  as  guardian,  and  B.,  against  a  defaulting 
guardian  and  his  sureties,  on  his  bond,  the  complaint  alleged  that  the 
Defendants  had  duly  executed  the  bond  in  suit ;  Uiat  the  principal  there- 
in had  duly  qualified  as  guardian  of  C.  and  D.,  infants,  ana  had  re- 
ceived moneys  belonging  to  his  wards  ;  that  D.  had  died  during  such 
guardianship,  leaving  B.  and  C.  as  the  only  heirs  ;  that  such  principal, 
at  the  time  of  such  decease,  had  converted  the  moneys  of  D.  to  his  own 
use,  and  had  been  removed  fVomhis  trust,  and  thereupon  A.  had  been 
appointed  guardian  of  C. ;  and  that  such  guardian  nad  failed  to  pay 
over  any  of  D/s  estate  to  the  relators  or  to  any  one  entitled  thereto. 

Held,  on  demurrer,  that  the  complaint,  though  uncertain,  is  sufficient. 

Held,  also,  that  the  guardian  was  a  proper  relator. 

Potts  v.  The  StaU,  ex  rel.,  278 


622  IKDEX. 

« 

HEABSAY. 
See  Evidence,  8. 

HEIRS. 

See  DacBDBKTs'  Estatss,  10, 11 ;  Eyipsncb,  5 ;  Mortoage,  7  ;  Vehdoii^s 

Lien. 

Action  on  Judgment  Against  Ancestor. — Sheriffs  Sale  on  Decree  Against 
Decedent. — Purchase  by  Adtninistrator  Personally. — Surplus o/  Pttrehase- 
Money. — Judgment  without  Exception, — Limitations. — lAen. — A  judg- 
ment debtor  having  died  intestate,  leaving  no  property  except  a  tract 
of  real  estate  encumbered  by  a  mortgage,  and  one  of  the  heirs  having 
been  appointed  administrator,  the  judgment  creditor  filed  his  judgment, 
whfch  nad  been  rendered  more  than  ten  years  previous  to  the  death  of 
the  debtor,  against  the  etcate,  but  the  administrator  neither  allowed  the 
claim  nor  took  any  steps  to  sell  real  estate  to  pay  the  same.  The  real  es- 
tate having  been  sold  and  conveyed  to  the  administrator  personally,  at 
a  sheriff's  sale  on  a  decree  foreclosin|:  such  mortgage,  for  a  sum  ex- 
ceeding the  amount  necessary  to  satisfy  such  decree  and  costs,  the  judg- 
ment creditor  brought  an  action,  and  recovered,  for  the  amount  of  his 
judgment,  against  the  heirs,  who  neither  objected  nor  excepted  to 
the  form  of  the  judgment. 

Heldy  on  motion  for  a  new  trial,  that  the  surplus  at  such  sheriff's  sale  be- 
longed to  the  estate,  and  not  to  the  heirs,  and,  the  evidence  supporting 
the  finding,  that  the  Supreme  Court  will  not  disturb  the  judgment. 

Sdd,  also,  that,  though  such  judgment  had  ceased  to  be  a  lien  on  the  real  es- 
tate, it  might  be  a  valid  claim  against  the  estate.   Fisher  v.  Freeman^  89 

HIGHWAY. 
See  Criminal  Law,  19  ;  Negligence. 

HISTORY. 

See  Cities  and  Towns,  7. 

HUNTINGTON,  TOWN  AND  CITY  OP. 
See  Cities  an©  Towns,  8. 

HUSBAND  AND  WIFE. 
See  Life  Insurance,  6  to  11  ;  Partition  ;  Trusts. 

ICE. 

See  FiBE  Insurance. 

IDEM  SONANS. 
See  Criminal  Law,  26. 

IMPEACHING  WITNESS. 
See  Bastardy,  8  ;  Evidence,  11. 

IMPRISONMENT. 
See  Contempt,  7. 

IMPROVEMENTS. 
See  Real  Estate,  Action  to  Recover,  1,  8,  4. 

INDEMNITY. 
See  Contract,  4,  5  ;  Promissory  Note,  7. 

INDICTMENT. 
See  Criminal  Law,  5,  6,  9,  28,  24,  26  ;  Liquor  Law,  2. 
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INFANTICIDE. 
See  Ckiiiinal  Law,  16. 

INFORMATION." 
See  CiTTBS  AND  Towns,  9, 10  ;  Coittestbd  Election,  1, 

1.  Quo  Warranto, — Banking  Association. — Receiver. — Under  sections  749 
and  750  of  the  code,  2  K.  8.  1876,  pp.  298  and  299,  an  information 
in  the  nature  of  a  quo  warranto  may  De  filed  in  the  circuit  court,  in 
the  name  of  the  State,  on  the  relation  of  a  stockholder,  against  an 
alleged  illegally  organized  hanking  association  of  this  State,  and  it^ 
president,  cashier  and  other  siockholdcrs.  to  compel  the  winding  up 
and  settlement  of  its  affairs,  the  distribution  of  its  assets,  and  the  ap- 
pointment of  a  receiver  for  that  purpose. 

Albert  v.  The  State,  ex  rel.,  413 

2.  Same. —  Unlawful  Organization. — Demand. — Where  such  information 
avers,  that,  for  want  uf  a  compliance  with  the  requirements  of  the  stat- 
ute, the  association  had  never  been  lawfully  incorporated,  and  that  the 
relator  had  been  induced  to  purchase  stock  in  such  association  by  the 
representations  of  its  officers  and  other  stockholders,  and  without  knowl- 
edge of  such  illegality,  it  is  not  necessary  to  aver  a  demand  upon  tho 
defendants  by  the  relator.  Ih. 

3.  Same-  Trusts. — Statute  of  Limitations. — Where,  by  the  facts  alleged  in 
the  information,  a  trust  appears  to  exist  in  favor  of  the  stockholders, 
against  the  officers  of  the  association,  who  are  made  defendants,  and, 
in  their  answer  of  the  statute  of  limitations,  the  facts  constituting  such 
trust  are  not  denied,  such  answer  is  insufficient.  lb, 

INHABITANT. 
See  Liquor  Law,  6. 

INJUNCTION. 
See  Cities  and  Towns,  6,  9  ;  Mistake  ;  Mortqage,  7  ;  Railroad,  6-to  14. 

INSOLVENCY. 

See  Life  Insurance,  5  to  9 ;  MANurAcruRiNO  Company  ;  Promissory 

Note,  6,  10. 

INSTRUCTION  TO  JURY. 

See  Bastardy,  5  to  9  ;  Criminal  Law,  2,  4,  28  ;  Life  Insurance,  2,  10, 
11  :  Liquor  Law,  1  ;  Payment  ;  Practice,  11  ;  Turnpike,  8. 

1.  Failure  to  Except —  Waiver. — A  failure  to  except  to  the  giving  of  an 
instruction,  at  tne  time  it  is  given,  waives  all  oojection  thereto. 

Hyatt  V.  Clements,  12 

2.  '  Instruction  on  Failure  to  Answer  Interrogatories. — ^On  failure  of  a  jury 

to  answer  some  of  certain  interrogatories  the  court  explained  the  inter- 
rogatories and  directed  them  to  be  answered  fully,  "  even  if  it  required 
a  re-examination  of  the  whole  case,  and  had  the  effect  to  change  their 
general  verdict." 
Heli,  that  the  instruction  was  proper.  lb. 

8.  Blank, — Failure  to  Instruct  Fully. — An  omission  or  blank  left  in  an 
instruction,  or  an  instruction  covering  part  only  of  the  facts,  may  be 
cured  by  asking  an  additional  instruction  or  the  filling  of  the  blank. 

Pence  v.  Makepeace,  845 

4.  Same, — Certiorari. — Amendment — Where  a  material  part  of  an  instruc- 
tion is  left  blank  in  the  record,  a  certiorari  should  be  procured  ;  but  a 
blank  in  an  instruction,  which  does  not  mislead  the  jury,  is  harmless.  lb. 
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5.  Insirueiion  Reciting  Evidence. — An  instraction  professing  to  recite  the 
testimony  of  a  witness  as  it  was  given  is  erroneous. 

•  •  Cunningham  v.  The  SUUe,  ex  rel.,  877 

6.  Weight  of  Evidence. — An  instruction  charging  the  jury  as  to  the  weight 
they  should  give  to  certain  testimony  is  erroneous.  '  lb. 

7.  Verbal  Addition  to  Written  Charge. — It  is  error  to  add  to  the  written 
instructions  given  by  the  court  to  the  jury  any  verbal  comment,  where 
the  party  complaining  thereof  has  properly  requested  that  the  instruc- 
tions be  reduced  to  writing.  Bosworih  v.  Barker^  595 

INSURANCE. 
See  FiRK  Insurance  ;  Life  Insurance. 

INSURANCE  COMPANY. 
See  Criminal  Law,  6,  7. 

INSURRECTION. 
See  Common  Carrier,  3  to  5. 

INTEREST. 
See  Tax  Title. 

t 

INTERPLEADER. 
See  Life  Insurance,  9. 

INTERROGATORY  TO  JURY. 

See  Decedents'  Estates,  4  ;  Express  Company  ;  Fraud,  2 ;  Instruction. 
2  ;  Life  Insurance,  8.  7  ;  New  Trial,  5  ;  Nuisance,  3,  4  ;  Prac- 
tice, 15  ;  Railroad,  18, 19  ;  Supreme  Court,  16. 

INTOXICATION. 
See  Life    Insurance,  1  to  4. 

JUDGMENT. 

See  Contempt,  7  ;  Contract,  4,  5  ;  Covenant,  2  to  4  ;  Evidence.  4,  5 ; 
Exemption  ;  Fraudulent  Conveyance  ;  Guardian  and  Ward,  5 ; 
Heirs  ;  Justice  of  the  Peace,  2  ;  Law  of  the  Case,;  Mortgaok,  4 ; 
Practice,  4  \  Promissory  Note,  13  ;  Real  Estate,  Action  to  Re- 
cover, 5  ;  Rkplkvin  ;  Supreme  Court,  7. 14  ;  Time,  4  ;  Vkndor^s 
Lien. 

1.  Receipt^  of  Record^  Acknoioledging  Payment. — Estoppel. — Suh^quettt  Pfir- 
ehaaer  of  Land  Subject  to  ZAen.— Notice. — A  receipt  entered  by  the  judg- 
ment plaintiff  or  his  assignee,  upon  the  record  of  h  jud&:ment  which 
is  a  lien  upon  real  estate,  acknowledging  payment  or  satisfaction  of  the 
same  or  any  part  thereof,  does  not  estop  such  person  from  explaining, 
contradicting  or  setting  aside  such  receipt,  even  as  against  a  suWequent 
purchaser  of  Fuch  real  estate  without  notice.  Lajtping  v.  Duffy^  229 

2.  Judgment  Assigned  as  Collateral. — Effect  of  Payment  of  Debt — Upon 
payment,  by  the  debtor,  of  a  debt  owing  from  him  to  the  assignee)  of 
a  judgment  assigned  to  the  latter  simply  as  collateral  security,  the  equit- 
able title  to  the  judgment  vests  in  the  assignor  of  the  judgment.  lb. 

8.  Entry  of  Satisfaction. — Statutes  ConstnAed.—'S either  section  377,  p.  188, 
nor  section  5,  p.  334,  2  R.  S.  1876,  authorize  satisfaction  of  a  judgment 
by  a  simple  receipt  entered  on  the  record  thereof.  fb. 

4.  Foreclosure. — Execution. — Merger  of  Promissory  Note. — In  an  action  up- 
on a  promissory  note,  and  to  foreclose  a  mortgage  securing  its  pa>*ment, 
against  the  maker  and  his  wife,  there  was  a  nnaing  for  the  amount  due 
on  the  note,  and  judgment  wa»  rendered  on  the  finding,  against  the 
maker  personally,  "  to  be  levied  and  collected  without  any  relief."  etc. 
There  was  also  a  decree  for  the  foreclosure  of  the  mortgage,  and  sale 
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of  the  mortgaged  premises,  and  for  execution  over  for  any  residue,  but 
this  latter  T^lause  was  subsequently  struck  out. 

Held,  that  the  note  was  merged  in  the  judgment. 

Meld,  also,  that  the  judgment  was  personal,  that  execution  could  properly 
have  been  issued  thereon  for  any  residue  unsatisfied  after  sale  of  the 
mortgaged  premises,  and  that  a  transcript  of  such  proceedings  tod  judg- 
ment is  competent  evidence  in  an  action  against  such  maker  alone,  on 
such  judgment.  Marshall  v.  Stewart,  248 

JUDICIAL  NOTICE. 

See  Cities  and  Towns,  7,  8. 

JUDICIAL  OFFICER. 
See  Justice  of  "^he  Peace,  2,  8. 

JUBISDICTION. 

See  Contested  Election,  1  ;  Decedents'  Estates,  9. 

JURY. 

See  New  Trial,  6 ;  Piulctice,  16. 

JUSTICE  OF  THE  PEACE. 
See  Principal  and  Surety,  4  ;  Replevin. 

1.  May  Use  More  Than  Owe  DocA:e<.— A  justice  of  the  peace  may  lawfully 
keep  and  use,  at  one  and  the  same  time,  more  than  one  "  docket,"  of 
the  description  required  by  section  18,  2  R.  S.  1876,  p.  608,  in  which 
to  record  the  proceedings  had  and  judgments  rendered  in  fffty  or  all 
suits  before  him.  The  State,  ex  rel.,  v.  Mallory,  43 

2.  Complaint  on  Bond.^  Fraud  in  Rendering  Judgment  —  Mistake. — In  an 
action  on  the  bond  of  a  justice  of  the  peace,  the  complaint  alleged,  that,  in 
rendering  judgment  in  a  cause  pending  before  him,  wherein  the  relator 
was  a  party,  the  justice,  without  the  knowledge  or  fault  of  the  relator, 
and  with  intent  to  cheat  and  defraud  him,  had  fraudulently  and  pur- 
posely rendered  the  judgment  for  less  than  he  was  entitled  to  recover. 

Heldt  on  demurrer,  that  tne  complaint  is  insuflScient. 

KresH  v.  TTie  State,  ex  rel.,  106 

d.  Same, — Judicial  Officer  not  Liable  for  Judicial  Act — A  judicial  officer  i» 
not  liable  pecuniarily  for  injury  resulting  from  his  wrongful  rendition 
of  ju^-  r^ent  however  erroneous,  false  or  fraudulent  that  judgment  may 
be.  #         Ih, 

LANDLORD  AND  TENANT. 
See  Contract,  1,  2 ;  Criminal  Law,  18  ;  Peomissort  Note,  8. 

LARCENY. 
See  Criminal  Law,  17,  24,  25. 

LAW  OP  THE  CASE. 

The  rule  of  law  applied  by  the  Supreme  Court  in  the  decision  of  a  case  re- 
mains the  law  of  that  case  in  all  subsequent  decisions  thereof. 

Kresa  v.  The  State,  em  rel^  106 

LEADING  QUESTION. 
See  Evidence,  8. 

LEAP  YEAR. 

See  Tims. 

LEASE. 
See  Contract,  1,  2 ;  Promissory  Note,  8;  Railroad,  ?• 

Vol  LXV.— 40 
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LBSSOR  AND  LESSEE.' 

See   Kailroad,  7. 

LEVY  OP  EXECUTION. 
See  Contract,  6. 

LEVY  OF  TAX. 
See  Railroad,  18. 

LICENSE. 
See  Criminal  Law,  18  ;  Nitibancs,  2. 

LIEN. 

See  Contract,  4,  6 ;    Fraudulent  Conveyance  ;  Hkirs  ;  Judombiit  ; 

Mechanics'  Liens. 

LIFE  INSURANCE. 
See  Promissory  Note,  8. 

1.  Policy. — Applieaiion  for. — Arigtoer  to  Question, — Habits  of  Assured.— 

Waiver. — in  the  application  for  a  policy  of  insurance  upon  his  life,  the 
applicant,  in  reply  to  the  aoable  question  "What  are  your  habits  in 
respect  to  the  use  of  intoxicating  liquors  7  have  you  ever  used  intox- 
icating liquors  to  excess  7  "  answered  "  temperate,"  whereupon  a  policy, 
was  issued  to  him,  containing  a  clause  declaring  that  it  was  issued  **  in 
consideration  of  the  representations  made  "  in  the  application,  "  on  the 
faithN^f  which  this  policy  is  written,"  and  also  containing  a  condition, 
that,  **  if  any  of  the  *  answers  *  made  in  the  application  *  shall  be 
found  in  any  respect  untrue,  then  this  policy  shall  be  *  void."  An 
action  having  been  brought  upon  such  policy,  the  only  defence  relied 
upon  was  that  such  answer  of  "  temperate  "  was  false. 
Held,  that  the  answer  referred  only  to  tne  habits  of  the  applicant,  at  the 
time  the  application  was  made,  and  that  further  answer  to  such  question 
was  waived  by  the  company  by  issuing  the  policy. 

John  Hancock  M.  L.  Ins.  Co.  v.  Daly^  6 

2.  Same. — Insiruetum. — Burden  of  Proof.— It  was  proper  to  instruct  the  jury 
trying  such  cause,  that  the  only  issue  before  them  was  whether  or  not 
the  answer  was  true  when  made  :  that,  if  true,  they  should  find  for 
the  plaintiff,  but,  if  untrue,  for  the  defendant ;  that  evidence  of  previous 
int^perate  habits  could  only  be  considered  in  determining  the  truth 
of  tne  answer  when  made;  and  that  the  burden  of  proof  of  the  alleged 
untruth  was  upon  the  defendant.  Jb. 

8.  Same. — Answers  to  Interrogatories. — Answers  to  interrogatories  put  to 
the  jury  in  such  case,  flndine  that  the  habits  of  the  assured  were  "  temper- 
ate," at  the  time  of  the  application,  though  previously  ** intemperate,** 
support  a  general  verdict  for  the  plaintiff.  lb. 

4.  Same. — Admissions  as  to  Previous  Habils. — Admissions  made  by  the  as- 
sured, previous  to  his  application  that  he  was  then  intemperate,  were 
incompetent  evidence  under  the  is«ue  in  such  action.  lb. 

5.  Policy  on  Insolvent  for  his  Widow  — Parties. —  Frnwf.  Presumption. — In 
an  action  bv  an  assignee  for  the  benefit  of  the  creditors  of  a  deceased 
debtor,  against  the  widow,  to  recover  the  amount  of  a  policy  of  in- 
surance issued  upon  his  life  and  made  payable  to  her,  the  complaint 
alleged  that  a  policy  had  been  procured,  and  certain  premiums  paid, 
by  tne  debtor,  prior  to  his  making  assignment,  but  at  a  time  when  he 
was  in  fact  insolvent ;  and  that,  arler  the  assignment,  he  had  sur- 
rendered such  policy  in  consideration  of  a  paid-up  policv  for  her  bene- 
fit and  the  payment  to  him  of  a  certain  sum  of  money,  trayer  for  the 
recovery  of  the  proceeds  of  such  policy,  which  were  on  deposit  awaiting 
the  determination  of  the  action. 
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Held^  on  demurrer,  that  the  assignee  was  the  proper  party  to  maintain  the 

action. 
Held,  also,  that  fraud  in  ohtaining  the  policies  is  not  presumed,  and  that  the 

complaint  is  insufficient.  Foater  v.  Browtu  234 

6.  Policy  071  Husband  >  Life,  for  Benefit  of  his  Wife,  Belongs  to  Her. — As- 
sigriment  of. — An  insurance  policy,  Issued  upon  the  life  of  a  husband 
for  the  benefit  of  his  wife,  is  her  property,  ana  an  effectual  tissignment 
and  delivery  thereof  to  another,  even  during  the  lifetime  of  the  husband, 
can  be  made  only  by  her.  Pence  v.  Makepeace,  845 

7.  Assignment  and  Delivery. — Interrogatory  to  Jury. — "Where  the  title  to 
the  proceeds  of  such  an  insurance  policy  is  in  issue,  and  an  interrog- 
atory is  propounded  to  the  jury  as  to  whether  or  not  such  policy  had 
been  assigi^d  and  delivered  (without  specifying  by  whom)  to  a  third 
person,  the  jury  have  a  right  to  assume  that  the  interrogatory  is  as  to 
whether  or  not  such  assignment  and  delivery  had  been  made  by  the 
person  to  whom  the  proceeds  belonged,  or  by  her  agent,  and  they  may 
properly  answer  accordingly.  lb. 

8.  Fraud. — Premiums  Paid  by  Insolvent— Only  on  the   clearest    proof   of 
fraud,  if  at  all,  can  the  premiums  paid  by  an  insolvent  on  a  policy  of 
insurance  upon  his  life  lor  the  benefit  of  his  wife  and  children  be  recov- 
ered by  his  creditors  ;  and  in  no  event  can  any  excess  over  the  amount 
of  the  premiums  so  paid  be  recovered  by  them.  lb. 

9.  Denial  of  Assignment. — Issue. —  Insolvency.^  Interpleader, — A  husband, 
upon  whose  life  an  insurance  company  had  issued  a  policy  for  the  ben- 
efit of  his  wife,  having  died,  the  insurance  company,  by  a  bill  of  inter- 
pleader, brought  the  money  due  on  the  policy  into  court,  asking  the 
oourt  to  determine  to  whom  it  belonged,  and  alleging  that  both  the 
widow  and  a  third  person  claimed  to  be  entitled  to  the  same.  Where- 
upon the  latter  alleged  title  to  the  money  under  an  assignment  of  the  pol- 
icy to  him,  by  the  wife  and  her  husband,  in  writing,  in  the  lifetime  of 
the  latter,  to  secure  a  debt  due  from  him  to  such  assignee,  and  that  the 
policy,  on  which  he  had  paid  several  premiums,  was  in  his  possession, 
to  which  she  answered  by  a  verified  denial  of  the  assignment. 

Held,  that  the  only  iesue  between  the  claimants  was  as  to  the  making  of  such 
assignment,  and  that  the  solvency  of  the  husband  when  he  procured  the 
policy  and  paid  the  premiums  thereon  is  not,  and  could  not  by  either  of 
them  be  put,  in  issue.  76. 

10.  Same. — Assignment  and  Delivery  by  Husband. — Possession. — Presumption. 
— It  was  proper,  under  such  issue,  to  instruct  the  jury,  that  such  policy, 
when  issued,  belonged  to  the  wife  absolutely  ;  that  "it  could  not  be  as- 
signed or  transferred  ♦  by  her  husband  *  without  her  authority  ;"  that, 
to  prove  the  assignment  claimed,  the  assignee  "  must  prove,  not  only 
that  she  signed  her  name  to  the  assignment,  but  must  prove,  also,  that 
she  either  delivered,  or  authorized  the  delivery  of,  the  policy ;  "  that 
**  possession  of  the  policy  and  payment  of  premiums  upon  it  by "  the 
assignee  ** could  give  him  no  right  to  it,  even  though  it  appeared  to  be 
assigned  to  him,  if"  the  wife  "  had  not  signed  the  assignment  or  author- 
ized "  its  delivery  to  him ;  and  that  they  could  not  presume  that  the 
wife  had  authorized  her  husband  to  make  the  assignment.  lb. 

11.  Same. — There  being  no  evidence  that  she  had  authorized  another  to  sign 
her  name  to  the  assignment,  it  was  not  necessary  to  instruct  the  jury  on 
that  point.  lb. 

LIQUOR  LAW. 

See  Criminal  Law. 

1 .  Sale  to  Minor  in  Good  Faith. — Representations  of  Minor  as  to  his  Age. — 
Instruction  Assuming  Fact  not  Proved, — On  the  trial  of  a  defendant  in- 
dicted for  selling  intoxicating  liquor  to  a  minor^  wherein  the  defence 
was  that  the  sale  alleged  had  been  made  by  the  defendant  in  good  faith, 
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upon  the  strength,  and  in  the  honest  belief  of  the  truth,  of  representa- 
tions proved  to  have  been  made  to  the  defendant,  by  the  minor  and 
others,  at  and  before  the  time  the  sale  was  made,  that  such  minor  was 
an  adult,  it  was  error  in  the  court,  in  its  instructions  to  the  jury,  in  the 
absence  of  evidence  to  that  effect,  to  charge  them  that,  if  such  represen- 
tations were  made  after  the  sale  charged,  they  could  not  be  considered 
bv  them.  Moore  v.  The  Sfaie,  882 

2.  Sale  without  License. — Indictment. — Evidence. — An  indictment  for  selling 
intoxicating  liquors  without  license  must  allese,  though  the  State  need 
not  prove,  that  the  defendant  had  no  license  w-hen  the  sale  charged  was 
maoe.  Stevenson  v.  The  State,  409 

3  Same. — Barter. — Oifi. — Proof  of  a  barter  or  gift  of  intoxicating  liquors 
will  not  support  an  indictment  charging  a  sale.  lb. 

4.  Same. — Sale  on  Credit. — Proof  of  a  sale  upon  credit  may  be  sufficient  to 
support  such  indictment.  Jb. 

5.  Same. — Sate  bv  Defendant  or  His  Agent. — A  sale  by  the  defendant,  or  by 
one  authorized  by  him  to  make  it,  to  the  person  named  in  the  indict- 
ment, must  be  proved  to  justify  a  conviction.  lb. 

6.  Act  of  1876. — Section  3  Gonsti'ued. — Inhabitant. — Applicationf  Notice  and 
Evidence  of  Applicant  for  lAcense. — ^The  words  "Any  male  inhabi- 
tant," etc.,  in  section  3  of  the  act  of  March  17th,  1875.  1  R.  S.  1876,  p. 
869,  concerning  the  sale  of  intoxicating  liquors,  mean  any  male  inhal>- 
itant  of  this  State,  etc. ;  and  neither  the  application,  notice  nor  evi- 
dence on  behalf  of  an  applicant  for  a  license  under  such  act  need  show 
that  he  is  a  resident  of  tne  town,  township  or  county  where  he  desires 
to  sell.  Ex  Parte  Laboyteaux,  545 

LIS  PENDENS. 
See  BsAL  Estate,  Action  to  Rbooveb,  7. 

MANSLAUGHTER. 
See  Gkiminal  Law,  27  to  81. 

MANUFACTURING  COMPANY. 

Liability  of  Stockholder. — Company' a  Bill  of  E»ehange. — Endorsement  of, 
by  Executor  of  Deceased  stockholder. —  WiihdravMl  of  Stock. — In  an 
action  against  the  estate  of  a  deceased  stockholder  of  an  insolvent  man- 
ufacturing company  organized  under  the  act  of  May  20th,  1852,  IKS. 
1876,  p.  619,  on  a  bill  of  exchange  drawn  after  the  decedent's  death,  on 
the  company,  by  its  president  and  accepted  by  its  treasurer,  and  endorsed 
by  the  drawee,  and  also,  without  recourse,  by'  a  stockholder  who  was  one 
of  the  decedent's  executors,  the  complaint  set  out  the  foregoing  facts  and 
a  copv  of  such  bill,  and  alleged  that  the  decedent's  executors  continued  to 
hold  his  stock ;  that  such  endori*ement  was  made  by  such  executor  with 
the  consent  of  his  co-executor,  and  on  behalf  of  such  estate,  pursuant  to  a 
resolution,  of  record,  by  the  corporation,  after  the  decedent's  death,  "  that 
each  stockholder  should  endorse  the  con^pany's  paper  to  the  amount  of 
his  stock,"  etc. ;  and  that,  prior  to  the  decedent's  death,  there  had  been  a 
withdrawal  of  money  by  the  stockholders  from  the  capital  stock  of  the 
company,  at  a  time  when  it  was  largely  indebted. 

HeUl,  on  demurrer,  that  the  complaint  is  insufficient. 

Ifeld,  also,  that  sections  7,  8  and  9  of  the  act  of  June  15th,  1852, 1  R.  S.  1876,  p. 
869,  "  respecting  corporations,"  even  were  that  act  applicable  to  **  manu- 
facturing companies,  do  not  render  the  decedent's  estate  in  this  case  li- 
able. Martin  v.  Fitch,  216 

MARINE  INSURANCE. 
See  FiRV  Insuranck. 
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MARRIAGE. 

See  Seduction,  4. 

MAYOR. 
See  Principal  and  Surety,  4. 

MEASURE  OP  DAMAGES.    ' 
See  Contract,  8  ;  Covenant,  6. 

MECHANICS'  LIENS. 

1.  Complaint  on  Account  atid  to  Enforce  Mechanic's  Lien. — Copy  of  Notice 
Struck  Out. — Where,  in  an  action  to  recover,  and  to  enforce  a  mechan- 
ic's lien,  for  the  value  of  building  materials  alleged  to  have  been  fur- 
nished by  the  plaintiff  for  the  defendant,  the  copy  of  the  notice  of  the 
alleged  lien  is  struck  out  of  the  complaint  on  motion,  it  can  not  be  con- 
sidered by  the  court  in  determining  the  sufficiency  of  the  complaint 
thus  eliminated.  Jiankin  v.  Walker ^  222 

2.  Sa7ne. — If,  in  such  case,  the  facts  alleged  in  the  complaint,  after  striking 
out  the  copy  of  notice,  show  an  indebtedness  due  from  the  defendant 
to  the  plaintiif,  it  is  sufficient  on  demurrer.  ib. 

8.  Material  Man. — Copy. —  Notice  of  Lien. — Complaint, —  Description  of 
Premises. — Cases  Dzstmr/uished. — Parties. — In  an  action  by  a  material 
man,  against  a  city  as  the  owner  of  real  estate,  to  enforce  a  mechanic's 
lien  for  the  value  of  materials  furnished  for  and  used  in  the  construction 
of  a  building  erected  on  such  real  estate  by  a  contractor,  the  notice 
recited  that  the  plaintiff  had  furnished  the  **  material  for  the  erection 
of  the  city  engine  building  now  being  erected  on  pari  of  lot  number," 
etc.,  giving  notice  that  he  intended  to  hold  a  lien  on  said  "  part  of  said 
lot  *  and  the  improvements  situate  thereon,"  etc.,  but  the  complaint 
contained  no  more  particular  description  thereof. 

Held,  on  demurrer,  that  the  description  in  the  notice  is  sufficient,  but,  for 
\vant  of  averments  rendering  such  description  certain,  the  complaint  is 
insufficient.  Bourgette  v.  Hubingei\  30  Ind.  296,  and  O*lfalloran  v.  Leu- 
chevj  39  Ind.  150,  distinguished. 

Heldj  also,  on  demurrer  for  defect  of  parties  defendants,  that  the  contractt^r, 
though  a  proper,  was  not  a  necessary,  party. 

City  of  Crawfordamille  v.  Ban'y  3G7 

4.  Extent  of  Lien. — A  mechanic's  or  material  man's  lien  attaches  to  the 
whole  lot  or  subdivision  of  land  upon  which  the  building  is  erected,  and 
not  merely  to  the  ground  covered  oy  it.  Ib. 

MERGER. 
See  Evidence,  4  ;  Judgment,  4  ;  Mortgage,  4. 

MISCARRIAGE,  ATTEMPT  TO  PRODUCE. 
See  Criminal  Law,  16. 

MISJOINDER  OF  ACTIONS. 
See  Supreme  Court,  21. 

MISJOINDER  OF  PARTIES. 
See  Practice,  6. 

MISTAKE. 

See   Fees  and   Salaries,  4 ;    Justice  of  the  Peace,  2 ;    Promissory 

Note.  4. 

Cotnplaint  to  Reform  Deed. — Subsequent  E7icmnbrancer. — In  an  action  by  the 
grantee,  against  the  grantor,  and  an  execution  creditor  and  the  sheriff,  to 
reform  a  conveyance  of  real  estate,  and  to  enjoin  a  threatened  sale  on 
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such  execution,  the  complftint  alleged,  that,  "through  the  mistake,  inad- 
vertence and  oversight  of  the  grantor  and  of  the  draftsman  of  said  deed,*' 
a  tract  of  real  estate  which  the  grantor  did  not  own,  instead  of  the  tract 
which  he  did  own  and  which  he  had  sold  and  intended  to  convey  to  the 
grantee,  was  described  in  the  deed;  that  thedeed  was  duly  recorded,  with- 
in fifteen  days  after  its  execution  and  delivery  ;  and  that,  between  the  ex- 
ecution and  the  recording  of  the  deed,  a  judgment  had  been  rendered  in 
favor  of  such  creditor  ana  against  the  grantor,  in  the  circuit  court  of  the 
county  wherein  the  real  estate  lay,  and  that  it  was  about  to  be  sold  on  ex- 
ecution issued  on  such  judgment. 
Held,  on  demurrer  by  the  execution  creditor,  that,  for  want  of  an  allegation 
that  such  misdescription  was  the  result  of  a  mutual  mistake  by  the 
grantee,  as  well  as  by  the  grantor  and  drnftsman,  the  complaint  is  in- 
sufficient. Sc/ioonoccr  v.  Dougherty ^  468 

MORTGAGE. 

See  Contract,  3  }  Promissory  Kotk,  5  to  7  ;  Rkal  Estate. 

1.  Parties, — Relator. — County  Commissioners. —  County  Auditor. — An  action 
may  properly  be  brought  in  the  name  of  either  the  proper  board  of 
county  commissioners,  or  of  the  State  on  the  relation  of  the  proper 
county  auditor,  for  the  foreclosure  of  a  mortgage  on  real  estate,  executed 
to  the  board  of  commissioners  and  their  successors,  for  the  use  of  the 
county,  to  secure  the  payment  of  a  promissory  note  executed  to  the 
county  treasurer,  for  the  use  of  the  county. 

Vanarsdall  v.  The  State,  ex  rel^  176 

2.  Same. — Power  of  to  Execute,  Take  or  Assign.—  Ultra  Vires. — The  board 

of  commissioners  of  a  county  has  the  right  to  either  execute,  receive  or 
assign  a  promissory  note  and  mortgage  necessary  to  the  transaction  of 
its  legitimate  business.  76. 

3.  Note  and  Mortgage  Illegally  Assigned. — Payment  to  Assignee. — A  bona 
fide  payment  upon  such  note  and  mortgage,  made  to  an  endorsee  by 
the  aebtor,  without  notice  that  the  endorsee's  title  is  invalid,  or  that 
such  note  and  mortgage  belong  to  the  school  fund,  is  valid  against  the 
countv.  lb. 

4.  Foreclosure  of  School  Fund  Mortgage. — Remedy, — Merger. — 5^^  by 
County  Auditor. — Appraisement. — Appraisers. — In  an  action  to  recover 
the  possession  of  real  estate,  the  court  found  specially,  that,  on  January 
26th,  1849,  the  defendant's  grantor  executed  a  school-fund  mortgage  on 
the  land,  which  was  duly  recorded  on  that  day  ;  that,  on  March  1st, 
1859,  a  judgment  for  the  amount  of  the  debt,  and  a  decree  foreclosing 
such  mortgage,  were  rendered  in  an  action  thereon  by  the  State  on  the 
relation  of  the  county  auditor,  against  the  mortgagor  only  ;  that,  on 
September  15th,  1860,  such  real  estate  was  bid  in,  at  shenff's  sale  on 
such  decree,  by  the  county  auditor;  and  that,  on  >Iarch  27th,  1871, 
the  real  estate  was  sold,  under  such  mortgage,  by  the  county  auditor, 
to  the  plaintiff,  without  appraisement,  for  casn. 

Held,  that  under  sections  79,  81  and  82  of  the  act  of  March  5th,  1855.  1  G.  & 
H.  542,  the  auditor  might  either  sell  the  land  under  the  mortgage,  or 
recover  judgment  on  the  debt  secured  by  the  mortgage,  or.  boui  ;  but 
this  would  not  prevent  an  action  to  recover  for  the  debt  and  to  foreclose 
the  mortgage. 

Held,  also,  that  the  mortgage  was  merged  in  such  decree  of  foreclosure. 

Held,  also,  that,  after  foreclosure,  the  county  auditor  could  not  sell  the  land 
under  the  mortgage. 

Heldj  also,  that,  under  section  97  of  the  act  of  March  6th,  1865,  1  R.S.  1876.  p. 
801,  a  sale,  by  a  countv  auditor,  of  lands  so  bid  in  by  him,  must  be  on  a 
credit  of  five  years,  and  for  a  sum  not  less  than  the  appraised  value  there- 
of. 

Held^  also,  that  a  sale  for  cash  and  without  appraisement  is  invalid. 
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Heldj  also,  that  such  appraisement  should  be  made  by  three  disinterested 
freeholders  of  the  neighborhood. 

Held,  also,  that  the  defendant  was  entitled  to  judgment  on  the  special  find- 
ings. Ferns  v  Cravene^  262 

6.  CompLuini. — Copy  of  AeknotvUdgmeni  Unnecessary. — Record'mg  Instrvr- 
ment — Defenee.-^ln  an  action  by  the  mortgagee,  against  the  mort- 
gagor and  a  subsequent  purchaser,  to  foreclose  a  mortgage  on  real  estate, 
the  complaint  alleged  that  the  mortgage  had  been  duly  executed  and 
recorded,  setting  out  a  copy  thereof  which  did  not  show  any  ceitificate 
of  acknowledgment.  \ 

Jjeld,  on  demurrer,  that  the  acknowledgment  is  no  part  of  the  cause  of  ac- 
tion, and  a  copy  thereof  is  not  necessary,  and  that  the  reasonable  infer- 
ence from  the  averments  of  the  complaint  is  that  the  mortgage  had 
been  duly  acknowledged. 

Hetdy  also,  that  the  want  of  an  acknowledgment  should,  in  such  case,  be  set 
up  affirmatively  as  a  defence.     Sturgeon  v.  Board  of  Comm'rs^  etc.j  802 

6.  Illegal  Loan  by  County  Commissioners. —  Ultra  Vires, — In  an  action  by 
a  board  of  couuty  commissioners,  upon  a  promissory  note,  and  to  fore- 
close a  mortgage  on  real  estate  given  to  secure  the  pavment  of  the  note, 
both  executed  to  the  plaintiff,  the  mortgagor  answered,  alleging  that  the 
consideration  for  the  note  was  an  illegal,  unauthorized  loan  to  him,  by 
the  plaintitf,  of  a  sum  of  money  belonging  to  the  **  court-house  fund"  of 
such  county. 

Heldj  on  deniun*er,  that  the  answer  is  insufiicient.  lb. 

7.  Foreclosure  Against  Widow,  Heirs  and  Administrator. — Answei\ — Ac- 
Hon  Pending  Between  Widow  and  Administrator. — Injunction. — In  an 
action  by  the  mortgagee,  against  the  widow,  heirs  and  administrator  of 
the  deceased  mortgagor,  for  foreclosure  of  a  mortgage  on  real  estate,  and 
for  judgment  on  promissory  notes  secured  thereby,  it  is  no  defence  to 
answer  that  the  widow  had  not  joined  in  the  mortgage,  that  she  had  not 
received  the  five  hundred  dollars  due  her  as  widow,  that  the  deceased  left 
no  personal  property,  that  he  had  left  other  real  estate,  encumbered  by  a 
mortgage  to  another  for  purchase-money,  that  the  widow  had  paid  ofiT 
one-third  thereof,  that  the  administrator,  as  such,  had  sold  two-thirds 
thereof  to  pay  debts,  and  that  an  action  was  pending,  by  the  widow, 
against  the  aaministrator,  for  the  payment  of  her  five  hundred  dollars 
out  of  the  proceeds  of  such   sale.  Bell  v.  Hobaugh,  598 

8.  Same. — Rights  of  Mortgagee. — The  mortgagee  is  not  bound  to  proceed 
against  the  estate  of  his  deceased  mortgagor,  Defore  proceeding  upon  his 
mortgage.  lb. 

MUKDER. 

See  Criminal  Law,  1,  2, 16,  27. 

NAME. 
See  Criminal  Law,  8,  6,  7,  10,  26. 

NEGLIGENCE. 

See  Fire  Insurance,  4  ;  Principal  and  Surety,  8;  Promissory  Note,  5  ; 

Kailkoad,  16  to  19. 

1.  Wilful  Carelessness. — Obstruction  of  Hiahway. — Bridge. — Complaint  for 
Damaaes. — A  complaint  for  damages  alleged  that  the  plaintifi^  in  travel- 
ling along  a  public  highway,  without  fault  or  negligence  on  his  part, 
drove  his  team  upon  a  "pile  of  wooden- timbers,  intended  to  serve  as  a 
bridgo,  which  the  defendant  had  placed  in  said  road  at  a  point  where  " 
it  crossed  a  "deep  and  dangerous  oayou  ;  "  that  such  timbers  "  had  been 
so  carelessly  placed  there  by  the  defendant,  that  plaintiff's  team  "fell 
through  and  over  said  timbers,"  and  were  killed  ;  that  such  accident  "  was 
wholly  and  solely  attributable  to  the  negligence,  carelessness  and  wilful 
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miscondact  of  the  defendant  in  placing  "  such  timbers  At  a  point  in 
*<  said  road  where  they  could  not  be  avoided  by  travellerSy  nor  the 
danger  *  ascertained  before  going  upon  them." 
Held^  on  demurrer,  that  the  complaint  is  sufficient.        Perry  v.  Barmett,  522 

2.  Same, —  hJvUttnee. — Sujoercisor.  —  Evidence  showing  that  the  defendant, 
as  the  proper  supervisor,  had  built  such  bridge  in  an  unskilful  manner, 
and  of  unfit  materia),  would  not  sustain  a  veraict  for  the  plaintiff  under 
such  complaint.  ib. 

NEW  TRIAL. 

See  Bill  of  Exceptions,  1  ;  Criminal  Law,  4,  12,  14 ;  Practice,  11, 12  ; 
Principal  AND  Surety,  3  ;  Rkplevin  ;  Supreme  Court,  1,2,  4,  5, 17. 

1.  Motion  fo7\  When  Made, — Record. — Supreme  Court. — A  motion  for  a 
new  trial  must  be  in  writing,  and  must  be  filed  at  the  term  at  which  the 
finding  or  verdict  is  rendered.  CoffstoeU  v.  The  State,  ex  reL^  1 

2.  Cause. — Assigmnent  of  Error. — Practice. — Error  which  is  merely  CHUse 
for  a  new  trial  can  not  properly  be  assigned  as  error,  in  the  Sapreme 
Court,  on  appeal.  Hyatt  v.  ClemenUt  12 

3.  May  he  Granted  More  than  TSoiee. — Section  852  (»f  the  practice  act  does 
not  prohibit  the  granting  of  another  new  trial  to  a  party  who,  onco  for 
an  erroneous  ruling  upon  a  demurrer  to  a  pleading,  and  again  for  other 
reasons,  has  twice  had  a  new  trial  of  the  same  cause. 

CharUs  V.  Malott,  184 

4.  Motion  for, — AdviisiAon  of  hnproper  Evidence. — A  motion  for  a  new 
trial,  on  the  ground  of  the  admission  of  incompetent  evidence,  should 
clearly  designate  the  evidence  complained  of.  Dye  v.  Davis,  474 

5.  Motion  Not  Cut  Off  by  Special  Finding. — The  making  of  a  special 
finding  of  facts  by  the  jurv,  in  answer  to  interrogatories,  does  not  cut 
off  a  motion  for  a  new  trial.  Nichols  v.  The  State,  ex  rel^  612 

6.  Assignment  of  Error. — Continuance. — Allowing  Jury  to  take  Evidence  to 
their  Room. — Error  in  refusing  a  continuance,  in  refusing  to  submit  an 
interrogatory'  to  the  jury,  and  in  allowing  the  jury  to  take  items  of 
written  evidence  with  them  to  their  room,  are  grounds  for  a  new  trial, 
but  can  not  be  assigned  in  the  Supreme  Court,  as  errors.  76. 

NON  EST  FACTUM. 
See  Evidence,  2  ;  Life  Insurance,  9. 

NOTICE. 

See  Cities  and  Towns,  1  ;  Decedents'  Estates,  7,  8  ;  Fire  IifstHANCE,  3  ; 
Judgment,  1  ;    Liquor  Law,  6  ;    MkchanicV  Liens,  1  to  3  ;    Pay- 
ment, 3  ;  Principal  AND  Surety,  4  ;  Railroad,  2  ;  Supreme  Court, 
8,  11,  19  ;  Trusts  ;  TuRNPrKK. 

NUISANCE. 

1.  Abatement  of . — Complaint. — Obstruciion  of  Watercourse  by  Dam, — Sur- 
plusage. — In  an  action  by  one  adjoining  proprietor  against  another, 
for  damages  and  to  abate  a  nuisance,  the  complamt  allied  that  a  certain 
watercourse  flowed  over  the  lands  of  the  plaintiff,  onto  and  across  those 
of  the  defendant ;  that  a  certain  dam  across  such  watercourse,  erected 
on  the  lands  of  the  defendant  by  his  remote  grantor,  had  been  so  in- 
creased in  height,  first  by  the  defendant's  immediate  grantor,  and  then 
by  the  defendant  himself,  as  to  back  water  upon  and  over  the  lands  of 
the  plaintiff  and  others  ;  that,  in  reconstructing  the  dam,  the  natural 
channel  had  been  .«o  narrowed  by  levees  etc.,  as  to  impede  the  natural 
flow  of  the  water  ;  and  that,  in  consequence,  the  lands  of  the  plaintiff 
had  been,  and  would  continue  to  be,  overflowed  and  rendered  unfit  for 
cultivation,  and  his  growing  crops  damaged. 

Held,  on  demurrer,  that  the  complaint  is  sufficient. 
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Hdd,  also,  that  a  complaint  is  not  rendered  insufficient  merely  because  of 
surplusage  contained  therein.  ScheibU  v.  Law,  882 

2.  Answer  of  License  from  Plninfijf's  Grantor. — Heply  Tnterjirettng  Deed. — 
The  defendant  in  such  action  having  answered,  setting  up  a  deed  to  the 
defendant's  immediate  grantor,  from  one  who  was  the  plaintiff's  imme- 
diate, and  the  defendant's  remote,  grantor,  prior  to  the  grievance  com- 
plained of,  for  "the  right  of  way  for  a  mill-race,  with  ground  sufficient 
for  abutments  of  a  dam  across  such  watercour8e,'Uhe  plaintiff  replied, 
setting  out  the  state  of  fiftcts  under  which  the  deed  was  executed,  to  assist 
in  its  mterpretation. 

Held,  on  demurrer  to  the  reply,  that  the  defendant  was  not  authorized  by 
such  deed  to  so  construct  his  dam  as  to  injure  the  plaintiff's  lands,  and 
that  the  <»ver ruling  of  the  demurrer,  even  if  erroneous,  was  harmless.  lb. 

8.  Same. —  Uncertainly  in  JnteT^'ogatories  and  Answers. — Record — The  jury 
trying  such  cause,  with  their  general  verdict  for  the  plaintiff,  answered 
certain  interrogatories,  some  of  which,  with  the  answers  thereto,  referred 
to  certain  diagrams  and  maps  which  had  been  used  on  the  trial,  but 
were  not  in  the  record  on  appeal  to  the  Supreme  Court. 

Jfeld^  that  judgment  on  the  answers,  notwithstanding  the  verdict,  can  not  be 
rendered  in  such  case.  lb. 

4.  Same. — It  appearing  in  such  case  that  such  watercourse  had  been  so 
narrowed  by  the  dam  ns  to  divide  it  into  two  branches,  one  only  of 
which  was  crossed  by  the  dam,  a  special  finding  that  the  dam  did  not 
extend  across  the  watercourse  is  not  inconsistent  with  the  general  ver- 
dict, lb. 

NUNC  PRO  TUNC  ENTKY. 

See  Eyibence,  1. 

1.  Entry  of  Time  to  File  BUI  of  Exceptions. — Parol  Evidejicc  —  TATol  evi- 
dence alone  is  not  sufficient  to  authorize  a  nunc  pro  time  entry,  after  the 
expiration  of  the  term,  showing  that  time  was  granted  in  term  time  for 
the  filing  of  a  bill  of  exceptions.  Schoonover  v.  Reed,  881 

2.  Same. — Docket  Entry. — To  authorize  such  an  entry  there  must  have 
been  a  minute  on  some  docket  or  order  book,  made  at  the  term,  showing 
that  time  wtis  duly  granted.  lb. 

3.  Same.—  Statement  of  Judge. — Record. — A  statement  by  the  judge,  in  a 
bill  of  exceptions  signed  by  him  and  filed  after  the  expiration  of  the 
term,  that  time  for  the  filing  thereof  had  been  granted,  is  not  sufficient  to 
authorize  such  entry,  and  such  bill  of  exceptions  forms  no  part  of  the 
record.  lb. 

OBSTRUCTING  HIGHWAY  OR  STREET. 

See  Criminal  Law,  19  ;  Neolioekce. 

OBSTRUCTING  WATERCOURSE. 
See  NuiHANCB. 

OFFICER. 
See  Cities  and  Towns,  9. 

OPEN  AND  CLOSE. 
See  Promissory  Note,  1. 

OPTIONS. 
See  Principal  and  Agent. 

PARTIES. 

See  Cities  and  Towns,  6  ;  Contested  Election,  1  ;  Life  Insurance,  6  ; 
M  RCHANics'  Liens,  8  ;  Mortqaqe,  1 ;    Practice,  6,  8  ;    Proceedings 

SUFPLEMBNTART  ;   RaILROAD,  7,  9,  11. 
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Parties  Defendants. —  Who  are  Necessary. — Statute  Qmstrued, — Under  section 
18  of  tho  code,  2  H.  S.  1876,  p.  89,  all  parties  whose  interests,  under  the 
issues,  are  adverse  to  the  interests  of  the  plaintiff,  and  who,  of  necessity, 
must  and  will  be  affected  by  the  judgment  in  the  cause,  or  who  are 
necessary  parties  to  a  complete  determination  or  settlement  of  the 
questions  involved,  must  be  made  parties  defendants.  Bittinger  \.Beil,  446 

PARTITION. 
See  Review  of  Judgment  ;  Vendor's  Lien. 

1.  Complaint  by  Widower  of  Ancestor's  Intestate  Daughter. — A  complaint 
for  partition  alleged,  that  a  certain  intestate  hud  died  seized  in  fee-simple 
of  certain  described  real  estate  ;  that  he  left  surviving  him  his  widow 
and  four  children  named,  one  of  the  latter  being  then  the  wife  of  the 
plaintiff;  and  that  subsequently  the  plaintiff's  wife  had  died  intestate, 
without  issue  and  without  having  parted  with  any  of  her  interest  in  such 
real  estate,  and  leaving  the  plaintiff  as  her  widower. 

Held,  on  demurrer,  that,  for  want  of  an  averment  either  that  the  plaintiff's 
deceased  wife's  mother  did  not  survive  her,  or  that  the  value  of  all  her 
property,  real  and  personal,  at  the  time  of  her  death,  did  not  exceed 
one  thousand  dollar's,  the  complaint  shows  his  interest  to  be  but  three- 
fourths  of  the  real  estate  inherited  by  her.  Dye  v.  Davis,  474 

2.  Same. — Aba7ulonment  of  Wife. —  Witness. — Conversation  with  Wife. — The 
widow  and  other  children  of  such  ancestor  having  answered  alleging 
that  the  plaintiff  had  forfeited  his  interest  in  his  wife's  estate,  under  sec- 
tion 34  of  the  statute  of  descents,  1  R.  8.  1876,  p.  414,  by  abandoning 
her,  etc.,  he  was  not  competent  to  testify,  as  a  witness  in  his  own  behalf 
to  a  conversation  had  between  himself  and  his  deceased  wife,  in  her 
lifetime,  tending  to  show  that  he  had  not  abandoned  her.  76. 

PAYMENT. 

See  Judgment,  1,  2 ;    Life  Insurance,  10 ;    Mortgage,  3  ;   Promissory 

Note,  7  ;  Supreme  Court,  10. 

1.  Application  of. — Promissory  Notes  Maturing  at  Different  Titnea, — Staif 
ute  of  Limitations. — Credibility  of  Witness. — Instruction. — In  an  action 
by  the  payee,  against  the  maker,  on  several  promissory  notes  maturing 
at  different  times,  wherein  the  defendant  alleged  and  testified  that  he 
had  paid  the  note  which  had  first  matured  to  the  plaintiff's  husband,  on 
her  request,  the  court,  in  its  instructions  to  thejury  as  to  the  application 
of  certain  other  payments  made  to  the  plaintiff,  instructed  them,  that, 
if  they  did  not  believe  that  such  note  had  been  paid,  and  if  no  applica- 
tion of  such  other  payments  had  been  made  by  either  party,  they  should 
be  first  applied  on  that  note. 

Held,  the  jury  possibly  disbelieving  such  witness,  that  the  instruction  was 
proper.  Hyatt  v.  Clements,  12 

2.  Same.— Money  Paid  to  Third  Person,  on  Request. — It  appearing  from  the 
evidence  in  such  action,  that  the  defendant  was  surety  on  a  claim 
against  the  estate  of  the  payee's  deceased  husband,  of  which  she  was  the 
adniinistratrix,  and  that  tie  was  entrusted  by  her  with  the  assets  and 
business  of  such  estate,  it  was  proper  to  instruct  the  jury,  in  relation  to 
a  payment  which  tho  defendant  alleged  and  testified  he  had  made,  out 
of  the  notes  in  suit,  on  her  request,  upon  such  claim  against  the  dece- 
dent, that  it  was  incumbent  upon  the  defendant  to  establish,  by  a  pre- 
ponderance of  the  evidence^  that  such  request  was  to  make  the  payment 
out  of  money  owing  to  her  individually.  '      lb. 

8.  Same. — Land  Purchased  by  Maker,  on  Payee*s  Request. — Thrusis. — "Where, 
in  such  case,  the  defendant  sought  to  obtain  a  credit  on  the  notes  for 
money  alleged  to  have  been  paid  by  him,  on  the  request  of  the  plaintiff, 
for  lands  purchased  bv,  and  conveyed  to,  the  defendant,  for  the  plaintiff, 
the  court  instructed  thejury,  that,  if  such  purchase  was  made  pursuant 
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to  an  agreement  that  the  defendant  should  take  the  conveyance  in  his 
own  name,  and  pay  for  the  same  out  of  the  money  he  owed  the  plain- 
titf',  such  payment  should  be  credited  on  the  notes  as  of  the  date  it  was 
made  ;  but  that,  if  the  purchase  was  made  without  any  agreement  that 
payment  therefor  should  be  made  out  of  the  money  owing  to  the  plain- 
tiff, or  without  her  request,  knowledge  or  consent,  or  an  unreasonable 
time  after  such  request,  and  without  notice  to  the  plaintiff,  it  should  not 
be  allowed  as  a  credit. 
Held,  that  the  instruction  was  proper.  lb, 

PERSONATING  OFFICER. 
See  Criminal  Law,  17. 

PETITION  FOR  A  REHEARING. 
See  Supreme  Court,  14. 

PLEADING. 

See  Assignment  for  Benefit  of  Creditors  ;  Cities  and  Towns,  2  to 
5,  9  ;  Common  Carrier,  1,  8  to  5  ;  Contract,  1  ;  Covenant,  1,  2; 
Decedents'  Estates,  10  ;  Guardian  and  Ward,  1,  6  ;  Informa- 
tion ;  Justice  of  the  Peace,  2 ;  Mechanics'  Liens,  1  to  3  ;  Mis- 
take ;  Mortgage,  o,  7;  Negligence,  1  ;  Nuisance,  1,  2  ;  Parti- 
tion, 1  ;  Practice,  1,  8  to  10,  18  ;  Principal  and  Surety,  8  ;  Pro- 
ceedings Supplementary  ;  Promissory  Note,  1,  8,  5,  8  to  11  ;  Real 
Estate,  Action  to  Recover,  1,  6  ;  Replevin  ;  Review  of  Judg- 
ment ,  Seduction  ;  Supreme  Court,  16,  18,  20,  21  ;  Surety  of  the 
Peace  ;  Township  Trustee,  3 ;  Turnpike,  1,  2  ;  Vendor's  Lien. 

1.  Reformation  of  WHiing. — An  answer  seeking  to  reform  an  instru- 
ment in  suit  must  allege  that  the  reform  sought  is  according  to  the 
agreement  of  both  parties  at  the  time  the  instrument  was  written. 

WftlahhUlig  v.  Dienhari,  94 

2.  Same, — Failure  of  Consideraiion. — Partial  Answer. — An  answer  of  par- 
tial failure  of  consideration,  pleaded  to  the  whole  of  a  complaint, 
is  insufficient.     '  lb, 

3  Pleading. — Blanks. — Dates. — Amounts. — The  omission,  from  a  pleadins, 
of  material  dates  and  amounts,  is  a  violation  of  the  rules  of  good  plead- 
ing. Williams  v.  Nosbity  171 

POSSESSION. 

See  Covenant,  1  ;  Criminal  Law,  8,  26  ;  Life  Insurance,  10. 

PRACTICE. 

Sec  Bill  of  Exceptions  ;  Citiep  and  Towns,  8, 5 ;  Contempt,  2  to  6 ; 
Evidence,  8;  Instruction  ;  New  Trial  ;  Nunc  Pro  Tunc  Entry; 
Parties  ;  Reinstating  Appeal  ;  Supreme  Court. 

1.  Motion  to  Strike  Out. — Bill  of  Exeeptions. — A  ruling  upon  a  motion  to 
strike  out  parts  of  a  pleading  must  be  made  a  part  of  the  record  by  a 
bill  of  exceptions.  Cogswell  v.  7'he  State,  ex  rel.,  1 

2.  Trial  vnthotii  Issue. —  Waiver. — A  trial  by  agreement  of  parties,  without 
issue,  is  a  waiver  of  an  issue.  lb. 

8.  Harmless  Error. — The  sustaining  of  a  demurrer  to  a  paragraph  of  a 
pleading  is  harmless,  where  the  facts  alleged  therein  are  admissible  in 
evidence  under  a  remaining  paragraph.  Welshbillig  v.  Dienhart^  94 

4.  Judpneni  on  Demurrer. — Datnages  to  be  Assessed  on. — When  a  defend- 
ant elects  to  stand  upon  his  answer,  to  which  a  demurrer  has  been  sus- 
tained, the  only  question  for  the  court  is  the  assessment  of  the  damages. 

Pullman  Palace  Car  Co.  v.  Taylor,  158 

6.  Same. — Sujrreme  Court. — Record. — Evidence. — Where,  in  such  case,  evi- 
dence has  been  introduced  as  to  the  amount  of  damages  to  be  assessed, . 
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but  is  omitted  from  the  record  on  appeal  to  the  Supreme  Courts  no  qL 
tion  can  arise  as  to  the  amount  of  aamages  assessed.  A. 

6.  Mi^oinder  of  Parties. — Demurrer, — A  misjoinder  of  parties  ia  not  a 
ground  of  demurrer.  PoiU  v.  The  SiaU,  ex  rel^  27B 

7.  Moflon  to  strike  Out — Error  in  overruling  a  motion  to  strike  out 
irrelevant  or  redundant  matter  in  a  pleading  is  not  available  in  the 
Supreme  Court.  Cox  v.  Bird^  277 

8.  Defect  of  Parties. — Demurrer. — An  objection  to  a  complaint,  on  the 
ground  that  it  appears  on  its  face  that  tnuro  is  a  defect  of  parties  plain- 
tiffs or  defendants,  is  not  presented  by  a  demurrer  for  insufficiency,  bat 
must  be  presented  by  demurrer  assigning  such  defect  as  cause.        *     /&. 

9.  Motion  to  Strike  Out  — Record — Bill  of  Exceptions. — A  party  complain- 
ing of  II  ruling  sustaining  a  motion  to  strike  out  a  part  of  a  pleading 
must,  if  he  would  present  any  question  thereon  to  the  Supreme  Court, 
not  only  except  thereto  at  the  time,  but  also  make  the  motion,  ruling 
and  part  struck  out  parts  of  the  record  by  a  bill  of  exceptions. 

Berlin  v.  Ogleshee,  308 

10.  Harmless  Ruling  on  Demurrer. — Action  to  Recover  Real  Estate. —  As  all 
matters  of  defence  to  an  action  to  recover  possession  of  real  estate  are 
admissible  in  evidence  under  the  general  denial,  the  sustaining  of  a  d«^ 
murrer  to  a  special  paragraph  of  answer  is  harmless,  if  the  general 
denial  be  also  pleaded.  lb. 

11.  New  Trial. — Assignment  of  Error. — Change  of  Venue. — histrueUon. — 
Error  in  refusing  a  change  of  venue,  or  an  instruction  asked,  is  cause 
for  a  new  trial,  and  can  not  be  presented  to  the  Supreme  Court)  by  an 
independent  assignment  of  error.  lb. 

12.  Same. — BilL^f  Exceptions. — The  truth  of  causes  alleged  as  grounds  for 
anew  trial  must  be  made  to  appear  to  the  Supreme  Gonrt  by  a  bill  of 
exceptions.  lb. 

13.  Demurrer  Waived  by  Pleading. — A  demurrer  to  a  complaint  is  waived  1^ 
answering  without  requiring  a  decision  on  the  de^iurrer. 

Beekner  v.  Riverside,  etc^  T.  P.  Cfe.,  468 

14.  Discretion  of  Court. — Evidence  after  Close. — It  is  within  the  discretion 
of  the  court,  after  a  party  has  closed  his  evidence,  to  allow  hhn  to  intro- 
duce evidence  as  to  a  material  fact,  omitted  before. 

Nichols  V.  The  State,  ex  rel.,  612 

15.  Interrogatory. — It  is  within  the  discretion  of  the  court  trying  a  cause 
to  decide  whether  an  interrogatory  propounded  is  relevant,  propt»rly 
framed  and  presented  in  time.  And,  if  the  ground  covered  by  it  has  al- 
ready been  covered  by  another  interrogatory,  it  may  be  refused.         Jb. 

16.  Jury  may  7iot  take  with  them  Written  Evidefire.-^lt  is  settled  law  in  this 
State,  that  it  is  error  to  allow  the  jury,  over  the  objections  of  a  party,  to 
take  with  them  to  their  room,  in  consulting  as  to  their  verdict,  itenis  of 
documentary  evidence  introduced  by  the  opposite  party.  lb. 

17.  Same.— Dffplietty. ^Practice. — Duplicity  in  a  complaint  may  be  reacht'd 
by  a  motion.  lb. 

PRESUMPTION. 

See  Life  Insurance,  6,  10 ;  R^al  Estate,  Action  to  Rscotsb,  7. 

PRINCIPAL  AND  AGENT. 

See  Contract,  6  j  Exrrsss  Company  ;  Life  Insurance,  7, 10, 11  j  Liquor 
Law,  6;  Payment  ;    Principal  and  Surety,  4  ;  Promissory  Note,  1. 

SaUy  through  Agent,  for  Future  Delivery. —  Compromise  by  Agent. — "Opiions'\ 
— Broker. — Certain  grain  dealers  in  this  State  having  authorized  certain 
commission  merchants  in  another  State  to  sell  a  certain  quantity  of 
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grain,  on  the  account  of  the  former,  at  a  specified  price,  to  be  delivered 
at  the  "  option  "  of  the  former,  to  the  purchaser,  at  any  time  during  a 
specified  month,  and  such  sale,  and  partial  delivery  pursuant  thereto, 
having  been  mad<i,  the  sellers  tel^raphed  to  the  commission  merchants, 
thirteen  days  prior  to  the  expiration  of  the  month,  to  buy  grain  sufficient 
**  to  fill  balance  of  our  sale,"  whereupon  the  latter,  on  the  next  day, 
compromised  the  contract  bv  paying  to  the  purchaser  the  difi^erenoe  be- 
tween the  contract  price  and  the  market  price  of  such  grain  at  that 
time,  but  before  the  expiration  of  the  month  the  market  price  had  fal- 
len. 
Held,  in  an  action  by  the  agents  against  their  principals,  to  recover  such  com- 
promise payment  as  money  paid  for  the  use  of  the  principals,  that  they 
can  not  recover.  Godman  v.  Meixael,  82 

PRINCIPAL  AND  SURETY. 
See  QuAKDiAN  AND  Ward,5;  Suprkmk  Court,  19;  Township  Trustee  4; 

1.  Extension  of  Time  Indefinitely. — An  agreement  for  an  extension,  for  an 
indefinite  period,  of  the  time  of  payment  of  a  promissory  note,  made 
between  tne  holder  and  principal  without  the  knowledge  or  consent  of 
the  surety,  will  not  discharge  the  latter,  though  founded  upon  a  val- 
uable consideration.  Tracy  v.  Quilleny  249 

2.  Same, — Dismissal  of  Action. — An  agreement  between  the  holder  and 
principal,  that  the  former  will  dismiss  an  action  pending  on  the  note 
against  both  principal  and  surety,  and  make  a  credit  on  the  note,  will 
not  discharge  the  surety,  though  made  without  his  knowledge  and  con- 
sent and  for  a  valuable  consideration.  lb. 

8.  Same. — Complaint  for  New  Trial. — Surprise.  —  Excusable  Neglect.  — A 
complaint  by  the  surety  for  a  new  trial,  upon  the  ground,  that,  because 
of"  surprise  "  and  "  excusable  neglect "  on  the  former  trial,  he  had  failed 
to  pleaa  and  prove  an  alleged  agreement  between  the  plaintifiT  and  the 
principal,  for  an  extension  of  the  time  of  payment  indefinitely,  is  insuffi- 
cient, lb. 

4.  Appeal  Bond. — Principal  and  Agent — Notice. — Where  to  procure  an  ap- 
peal from  a  judgment  rendered  by  the  mayor  of  a  city,  the  surety  on  the 
appeal  bond  entrusts  the  bond  to  the  principal,  the  party  appealing, 
for  delivery,  the  principal  becomes  the  agent  of  the  surety  ;  and  tfie 
mayor,  in  accepting  and  approving  the  bond,  becomes  the  agent  of  the 
opposite  party  to  the  judgment ;  and  notice  to  the  mayor  is  notice  to 
such  party  of  any  defect  or  illegality  in  the  delivery  of  the  bond. 

AUen  V.  Mamey^  898 

6.  Same. — Bond  Signed  by  Part  only  of  Several  Apparent  Sureties. — Eras- 
ure. — Where,  in  such  case,, a  surety  signs  the  bond,  and  entrusts  it  to  the 
principal  for  delivery  to  the  mayor  only  upK)n  its  being  also  signed  by 
another  whose  name  appears  in  the  body  of  the  bond  as  a  co-surety,  its 
delivery  by  the  principal,  without  the  knowledge  or  consent  of  the  surety 
and  without  the  signature  of  such  co-surety,  and  its  , acceptance  and 
approval  by  the  mayor,  do  not  render  the  surety  liable.  And  the  fact 
that  the  principal  had  erased  the  name  of  such  surety  before  delivering 
the  bond  to  the  mayor  does  not  alter  this  rule.  lb. 

6.  Extension  of  Time. — An  agreement  between  the  holder  and  principal, 
for  an  extension  of  the  time  of  payment  of  a  promissory  note  indefi- 
nitely, on  payment  of  the  interest,  will  not  discharge  the  surety. 

Miller  v.  Arnold,  488 

7.  Verbal  Agreement  to  Sue, — A  violation  by  the  holder,  of  a  verbal  agree- 
ment with  the  surety  to  at  once  sue  the  principal,  will  not  discharge  the 
surety.  3, 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 
1.     Assignment  for  Benefit  of  Creditors,— Failure  to  Record  Deed  of. — E^- 
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toppel. — Pleadinff. — Parties. — In  a  proceeding  supplementary  to  execution 
under  section  522,  2  K.  :5.  1876,  p.  231,  to  reach  property  of  the  execu- 
tion debtor  alleged  to  be  in  the  possession  of  a  third  person,  the  latter 
answered  setting  up  u  voluntary  iissignment  to  him  by  the  debtor  of  all 
his  property  for  the  benefit  of  all  his  creditors,  but  the  dee^  of  assign- 
ment had  neither  been  assented  to  by  the  execution  creditor,  nor  had  it 
been  recorded. 

Held^  that  the  assignment  was  not  binding  upon  such  creditor,  even  though. 
after  it  was  made,  he  had  verbally  assented  thereto. 

Held,  also,  that  the  statute  does  not  contemplate  pleadings  in  such  proceeding 
as  in  ordinary  civil  actions. 

Heidy  also,  that  tlie  other  creditors  were  neither  necessary  nor  proper  parties 
to  the  proceeding.  Eden  v.  Evereon,  113 

2.  Affidacit  by  Attorney. — The  affidavit  instituting  such  proceeding  may  be 
made  on  behalf  of  the  creditor  by  his  attorney.  lb. 

PROCESS. 

See  Cities  and  Towns,  1 ;    Dkcedents'  Estates,  7,  8 ;    Liquor  Law,  6 ; 

Railroad,  2;  Time,  8,  4. 

PROMISSORY  NOTE. 

See  Contract,  8  ;  Criminal  Law,  6,  17  ;  Decedents'  Estates.  10  ;  Ev- 
idence, 2, 4  ;  Judgment,  4  ;  Manufacturing  Company  ;  Mortgage, 
1  to  8  ;  Payment  ;  Principal  and  Surety,  1  to  8,  6, 7. 

1.  Open  and  Close. — Promissory  Note. — Attorney's  Fees. — Pleading.  —In  an 
action  upon  a  promissory  note  containing  a  stipulation  for  a  reasonable 
attorney's  fee,  wherein  the  complaint  demanded  a  certain  sum,  alleged 
to  be  reasonable,  as  the  attorney's  fee,  the  defendant,  for  the  purpose  of 
obtaining  the  right  to  open  and  close  the  cause,  in  which  he  had  otherwise 
set  up  affirmative  defences  only,  answered  admitting  that  the  plaintiff 
was  entitled  to  recover,  as  an  attorney's  fee,  a  sum  bearing  tne  same 
proportion  to  the  amount  otherwise  recovered,  as  the  sum  demanded 
therefor  bore  to  the  total  amount  of  the  note,  on  its  face,  at  the  com- 
mencement of  the  action. 

Held,  on  demurrer,  that  the  answer  is  insufficient,  that  the  burden  of  proof  is 
upon  the  plaintiff,  and  that  he  is  entitled  to  the  open  and  close. 

Hyatt  v.  OemenU,  12 

2.  Principal  and  Agent. —  Church  Trustees. — A  promissory  note  in  the  form 
"  we  promise  to  pay,"  etc.,  executed  by  the  makers  in  their  individual 
names,  with  the  addition  of  the  words  "  Trustees  of  the,  "etc.,  *•  Church," 
is  the  note  of  the  makers  individually,  and  can  not  be  varied  by  a 
defence  involving  parol  evidence,  shifting  the  liability  to  the  makers  as 
church  trustees.  Hayes  v.  Brubaker,  27 

8.  Fraudulent  Representations. — Counier'Claim. —  Writt-en  Lease.  ^Land- 
lord and  Tenant.^  Hescission. — In  an  action  by  the  payee,  against  the 
makers,  a  principal  and  surety,  upon  a  promissory  note  executed  in  part 
consideration  of  a  lease  of  real  estate,  made  by  the  payee,  to  the  prin- 
cipal,  by  a  writing  which  was  silent  as  to  the  character  and  condition 
of  the  real  estate  leased,  the  principal  answered  by  w^ay  of  counter-claim, 
setting  out  the  lease,  alleging  the  suretyship,  and  averring  that  the  payee, 
in  making  such  lease,  ha^  fnlpely  and  fraudulently  represented  to  the 
principal  that  the  real  estate  was  so  underd rained  as  to  be  fit  for  farm- 
ing equally  well  in  wet  and  dry  seasons;  that  he  had  no  means  of  ascer- 
taining whether  or  not  such  representations  were  true,  and,  relying 
upon  them,  accepted  the  lease  and  executed  the  note;  and  that  such 
representations  were  false,  thnt  a  part  of  the  lease  was  during  a  wet 
season,  and  that  for  want  of  underdraining  his  crops  had  failed. 

Bddt  on  demurrer,  that  the  answer  is  sufficient  as  a  counter-claim. 

Norris  v.  Tharp,  47 
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4.  Mistake, — Burden  of  Proof.  — The  burden  of  proof  of  an  alleged  mis- 
take in  a  promissory  note  in  suit  is  upon  the  party  alleging  the  mis- 
take ;  and  it  must  be  shown  to  have  been  mutual.      Bttck  v.  Steffey,  58 

5.  Noies  Secured  by  Mortgage. — Foreclok'n^*e  of  All  on  MatuHty  of  Part. — 
Complaint  Against  Endorser.—  Negligence. — Excess  on  Execution  Mtist  be 
Paid  to  Jttdgme7it  Debtor. — The  payee  of  several  promissory  notes  ma- 
turing successively  and  secured  by  a  mortgage  on  real  estate  endorsed 
them  to  one  who,  on  maturity  of  part,  foreclosed  the  mortgage,  obtain- 
ing a  finding  and  decree  showing  tno  amounts  due  and  to  become  due, 
and  the  dates  of  maturity,  and  ordering  the  real  estate  to  be  sold  with- 
out division,  etc.  He  then  exhausted  the  mortgaged  premises,  and  all 
other  property  of  the  mortgagor,  by  execution,  without  satisfying 
the  instalment  already  due,  and,  up<«n  tln^  maturity  of  the  other  in- 
stalments, he  brought  tuit  against  the  payee,  as  endorser,  alleging  the 
foregoing  facts  and  also  "the  utter  insolvency  of  the  maker  of  the  notes, 
at,  before  and  after  the  maturity  of  "  each  instalment. 

Held^  on  demurrer,  that  the  complaint  is  sufficient  without  an  averment  of 
a  return  of  nulla  bona. 

Held,  also,  that  negligence  in  the  collection  of  the  amount  found  (/u«  on  fore- 
closure is  no  defence  to  the  action  against  the  endorser  for  the  instal- 
ments aiterward  maturing. 

Held,  also,  that  executii»n  could  not  issue  for  the  instalments  not  matured 
until  they  became  due. 

Held,  also,  that  any  money  made  on  execution  in  excess  of  the  instalments 
due  must  be  paid  to  the  judgment  debtor,  and  can  not  be  applied  on 
instalments  not  matured.  Bi?iford  v.  Willsoii,  70 

6.  Mortgage. —  Actio7i  by  Endorsee. —  Counter-Claim,  by  Payee  Claiming  Ti- 
tle.— Verdict. —  Uncertainty. —  Venire  De  Noro. — In  an  action  on  a  prom- 
issory note  and  to  foreclose  a  mortgage  securing  it,  brought  by  an  endorsee 
against  the  mortgagors  and  a  junior  mortgagee,  the  payee  of  the  note, 
on  his  own  petition,  was  made  a  party,  and  filed  a  counter-claim  alleging 
ownership  of  the  note  ;  and,  judgment  having  been  rendered,  by  agree- 
ment of  parties,  in  favorof  the  junior  mortgagee,  against  the  mortgagors, 
before  verdict,  the  jury  returned  a  verdict  that  the  senior  note  and 
mortgage  were  the  property  of  the  payee,  assessing  his  damages  and 
finding  that  he  was  entitled  to  foreclosure. 

Heldy  on  niotion  by  the  plaintifli'  for  a  venire  de  novo,  that  the  verdict  is  cer- 
tain as  to  him,  and  that  he  can  not  complain  of  its  uncertainty  as  to  oth- 
ers. Compton  V.  Jones^  117 

7.  Same. — Assignment  of  Note  as  Indemnity. — Payment  of  Debt  by  Assignor. 
— /2e«ci«jnon.— The  evidence  on  the  trial  in  such  action  established,  that 
the  note  in  question  had  been  endorsed  by  the  payee  to  the  pi aintifl',  simply 
to  securehim  against  loss  on  account  of  debts  of  the  payee  which  the 
plaintiff  was  assisting  him  to  pay  off,  but  that,  before  the  commencement 
of  the  action,  the  payee  had  paid  the  same  out  of  his  own  means. 

Heldf  that,  on  such  payment,  the  assignment  was  rescinded,  and  the  note  and 
mortgage  reverted  to  the  payee.  lb. 

8.  Anawei^  of  Failure  of  Consideration.^  Life  Insurance. — In  an  action  by 
a  life  insurance  company,  as  payee,  against  the  makers,  a  principal  and 
surety,  on  a  promissory  note,  the  defendants  answered  that  the  note  in 
suit  had  been  executed  *♦  in  consideration  of  a  valid  paid-up  life  policy, 
to  be  issued  and  delivered  to  the  "  principal  **  by  the  plaintiff,  and  for 
no  other  or  different  consideration  whatever  ;  that,  although  a  reason- 
able time  for  the  issuing  and  delivering  of  said  policy  *  has  long  since 
elapsed,  yet  the  plaintiff  has  wholly  neglected  and  refused  to  execute 
ana  deliver  ♦  a  valid  life  policy  for  the  value  of  said  note." 

Held,  on  demurrer,  that  the  answer,  as  a  plea  of  either  a  partial  or  total  fail- 
ure of  consideration,  is  insufficient. 

Franklin  L.  Ins.  Co.  v.  Cardwell,  188 
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9.  Complaint  by  Endorsee  against  Endorser. — Diligence  in  Suing  Malter. — In 
an  action  by  an  endorsee,  a^inst  an  endorser,  of  a  proiniifiory  note, 
the  complaint  alleged,  that,  immediately  on  the  maturitT  of  the  note,  at 
the  first  term  of  the  court  having  jurisdiction,  the  plaintiff  sued,  pro- 
cured due  service  of  process  on,  and  obtained  judgment  against,  the 
maker,  on  the  not«. 

Held,  on  demurrer,  that  the  plaintiff  used  due  diligence  in  suing  the  maker. 

WiUiams  V.  Ne^bit,  171 

10.  Same. — Insolvency. — Surplusage.— "Where^  in  such  action,  the  complaint 
alleges  facts  showing  due  diligence  by  the  plaintiff  in  suing  the  maker, 
obtaining  judgment,  and  issuing  an  execution  which  is  returned  nuUa 
bona,  any  allegation  of  the  insolvency  of  the  maker  is  mere  snrphis- 
age.  lb. 

11.  Same.— Dates. — Such  complaint  should  clearly  specify  the  dates  of  the 
judgment  and  execution.  lb. 

12.  Same. — Emdence. — Proceeds  of  Bankrupt  Maker's  Estate. — It  is  not 
competent  for  the  defendant,  under  issue  formed  ^n  such  complaint,  to 
prove  that  the  estate  of  the  maker  in  bankruptcy  would  pay  a  percent- 
age of  his  debts.  lb. 

18.  Same. — Judgment. — Execution. — Case  Distinguished. — The  judgment  and 
execution  against  the  maker  are  competent  evidence  againat  the 
endorser,  and  they  can  not  be  attacked  collaterally.  MeCormaek  v.  The 
First  National  Bank,  etc.,  &S  Ind.  466,  distinguished.  lb. 

PROSECUTING  ATTORNEY. 
See  Cities  and  Towns,  9. 

PUBLICATION. 
See  Cities  and  Towns,  1  j  Liquob  Law,  6  ;  Turnpike,  1. 

QUO  WARRANTO 

See  Cities  and  Towns,  9 ;  Information. 

RAILROAD. 
See  Common  Carrier  ;  Sleeping  Car  Company. 

1.  Killing  Stock,— Fact  Inferred  from  Evidence. — Supreme  Court — Where, 
in  an  action  against  a  railroad  company,  under  the  statute,  for  killing 
stock,  there  is  evidence,  that,  at  the  time  of  the  killing,  the  defendant 

*  owned  and  operated  the  railroad  upon  which  the  stock  was  killed,  the 
court  trying  the  cause  might  reasonably  infer  therefrom,  in  the  absence 
of  evidence  to  the  contrary,  that  the  locomotive  and  cars  which  struck 
and  killed  the  stock  were  the  property  of  the  defendant ;  and  in  such 
case  the  Supreme  Court  will  not  disturb  a  finding  for  the  plaintiff 
merely  for  want  of  direct  evidence  of  such  ownership. 

EvansvUle,  etc.,  Jt.  JR.  Co.  v.  Smithy  92 

2.  Appropriation  to. — Petition. — Notice. — A  petition  to  a  board  of  commis- 
sioners to  make  an  appropriation  of  money,  by  taxation  of  a  certain 
township,  to  aid  in  the  construction  of  a  railroad,  and  also  the  notice  of 
election,  specified  a  certain  sum,  "  or  a  sum  equal  to  two  per  centum  of 
all  taxable  property  in  said  township,"  as  the  appropriation  desired. 

Held,  that  the  amount  of  the  appropriation  is  set  out  'v^-ith  sufilcient  cer- 
tainty. Williams  V.  Hall,  129 

8.  Same, — Harmless  Evidence. —  Unassessed  Property. — On  the  trial  of  an 
action  by  a  tax-payer  to  enjoin  the  collection  of  such  tax,  it  appearing 
that  the  sum  specified  was  exactly  two  per  centum  of  the  aase^ed  tax- 
able properly  of  the  township,  it  was  harmless  to  allow  evidence  by  the 
defendant  of  unassessed  property  subject  to  taxation  in  that  township.  76. 
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4.  Same. — Cases  Distinsffiished, — The  CineinnaH,  eie,^  R.  R,  Co.  v.  Welle,  80 
Ind.  589,  and  The  Detroit  etc.,  R.  R,  Co.  v.  Bearee,  89  Ind.  598.  lb. 

6.  Appropriation, — Order  of  Cottniy  Oommieeioners  in  Special  Session  ItU- 
gaily  Convened, — Enjoining  Colleetiori  of  Tax  Voted, — An  order  made  by 
a  board  of  commissioners,  at  a  special  session  not  legally  convened, 
granting  the  prayer  of  a  petition  for  an  election  by  the  voters  of  a 
township  upon  a  proposed  appropriation  to  aid  in  the  construction  of  a 
railroad,  pursuant  to  the  act  of  May  12th,  1869, 1  B.  S.  1876,  p.  786,  is 
illegal  and  void  ;  and  the  collection  of  a  tax  levied  pursuant  to  such 
order  and  election  may  be  enjoined  at  the  suit  of  a  tax-payer. 

a,  C.  ^  /.  C.  R.  W.  Co.  V.  Bwrdof  ComnCre,  427 

6.  Same. — Petition. — Amount  of  Appropriation  Asked. — Where  the  amount 
of  the  appropriation  asked  by  such  petition  exceeds  two  per  centum  of 
the  assessed  value  of  the  taxable  property  of  the  township,  as  shown  by 
the  tax  duplicate  of  the  preceding  year,  the  levy  and  assessment  of  a  tax 
pursuant  thereto  are  illegul  and  void,  and  the  collection  thereof  may  be 
enjoined  at  the  suit  of  a  tax-payer.  Ih. 

7.  Same.-  Lessor  and  Lessee. — Parties. — The  collection  of  taxes  assessed  in 
either  of  such  cases  upon  a  railroad  belonging  to  one,  and  by  it  leased  to 
another,  railroad  company,  under  an  agreement  that  all  taxes  legally  as- 
sessed on  such  property,  and  paid  by  the  lessee,  should  be  chargeable 
against  the  lessor,  may  be  enjoined  in  an  action  by  the  lessor.  Tb. 

8.  Same. — Curative  Act. — Constitutional  Law. — In  an  action  by  the  C,  C. 
&  I.  0.  A.  W.  Co.,  against  the  Board  of  Commissioners  of  Grant  county, 
the  county  treasurer  and  the  C,  W.  &  M.  B.  B.  Co.,  to  enjoin  the 
collection  of  taxes  assessed  upon  the  property  of  the  plaintiff  as  part 
of  an  appropriation  voted  by  the  voters  of  Mill  township  in  said 
county,  pursuant  to  a  petition  asking  an  appropriation  of  a  sum  exceed- 
ing two  per  centum  of  the  assessed  value  of  the  taxable  property  of 
such  township,  filed,  and  ordered  to  be  voted  on,  at  a  special  session  of 
such  board  illegally  convened,  the  original  complaint  was  filed  and 
summons  issued  before,  but  the  amended  complaint  was  filed  after,  the 
passage  of  the  act  of  February  8d,  1877,  Acts  1877,  Be^.  Sess.,  p.  118, 
legalizing  the  acts  of  such  board  of  commissioners  therem. 

Held,  on  demurrer  to  the  amended  complaint,  that  the  Legislature  in  pass- 
ing, and  the  Governor  in  approving,  such  act,  invaded  the  province  of 
the  judiciary,  and  that,  therefore,  such  act  is  unconstitutional  and  void.  lb, 

9.  Appropriation  by  Township. — Enjoining  Tax. — PchHes, — In  an  action  by 
a  tax -payer,  against  a  county  treasurer,  to  enjoin  the  collection  of  a  tax 
levied  as  an  appropriation  voted  by  a  township  to  aid  in  the  construction 
of  a  railroad,  the  township  is  a  necessary  piarty' defendant,  but  the  rail- 
road company  and  the  board  of  county  commissioners  are  not ;  and 
neither  are  the  petitioners  for  the  appropriation  where  their  interests 
are  not  affirmatively  shown  by  the  complaint  to  be  adverse  to  the  plain- 
tiff. BiUinger  y.  Bell,  445 

10.  Same. — Amendment  in  Proceedings  of  County  Commissioners. — Any  error 
in  the  proceedings  before  the  board  of  county  commissioners  to  secure 
such  approf)riation  must  be  amended,  if  amendable  at  all,  by  the  board, 
on  application  made  to  it  as  such,  and  can  not  be  made  m  or  by  the 
circuit  court,  in  such  action  for  an  injunction.  Jb, 

11.  Same. — Neio  Parties  Defendants. — Tax-Payer  of  7}ofwnship. — A  tax- 
payer of  the  township,  alleging  himself  to  be  in  favor  of  the  appropria- 
tion as  made,  and  that  the  defendant  is  not  a  tax-payer  of  such  town- 
ship, should,  on  proper  application,  be  allowed  to  appear,  answer  to  and 
derond  such  action.  lb. 

12.  Same. — Appropriation  by  Township  on  Condition, — Case  Distinguished, 
—In  a  proceeding  under  the  act  of  Hay  12th,  1869, 1  B.  S.  1876,  p.  786, 
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a  condition  contained  in  the  petition  and  notice  of  election,  tliat  thif 
appropriation  should  he  made,  and  stock  taken,  by  the  township,  only  in 
case  of  the  location  and  construction,  hy  the  railroad  company,  of  a 
depot  at  a  certain  point,  is  valid.  The  Indiana^  etc.,  R,  W.  Co,  v.  The 
City  of  AtHeot  &6  Ind.  476,  distinguished.  lb. 

13.  Same. — Zjevy  of  Tax. — Informality  not  Fatal. — The  fact  that  the  County 
commissioners,  on  being  duly  informed  that  such  appropriation  had  been 
voted  by  such  township,  entered  of  record  an  order  granting  the  prayer 
of  the  petition,  and  levying  the  whole  of  the  appropriation  as  a  tax,  but 
extending  on  the  duplicate,  for  collection  during  the  current  year,  a 
lawful  part  only'thereof,  and  deferring  the  residue  until  the  succeeding 
year,  does  hot  invalidate  the  same.  lb. 

14.  Same. — If  an  order  by  a  board  of  commissioners  is  substantially  right, 
it  is  not  rendered  invalid  by  mere  informality.  lb. 

15.  Common  Carrier  of  Passengers. — Negli^etice. — A  passenger  upon  a  rail- 
road train  takes  all  the  risks  attending  that  mode  of  travel,  except 
such  as  are  caused  or  increased  solely  by  the  negligence  of  the  carrier, 

Q.  R.  J-  /.  R.  R.  Co.  V.  Boyd,  526 

16.  Same. — A  common  carrier  is  nn  insurer  of  the  passenger's  safety  only 
against  the  risks  caused  or  increased  solely  by  its  own  negligence.      lb. 

17.  Same. — Extent  of  Negligence. — ^The  neffligenoe  for  which  the  carrier  is 
liable  includes  negligence  concerning  the  condition  of  its  road,  the  char- 
acter of  its  machinery,  the  quality  of  its  cars,  the  sufficiency  of  its 
eouipments,  the  skill  and  conduct  of  its  agents  and  employees,  and  every 
otner  thing  necessary  to  the  safety  of  a  passenger  who  himself  is  not  at 
foult.  lb. 

18.  Same.'^Aeiion  by  Passenger  for  Jtyury. — Answers  to  Interrogatories. — 
Verdiet.^ln  an  action  against  u  railroad  company,  by  a  passenger,  for 
injuries  received  through  the  alleged  negligence  of  tiie  defen&nt  in 
employing  an  incompetent  engineer  and  de€ctive  machinery,  in  suffer- 
ing the  road  to  be  out  of  repair  and  in  running  the  train  recklessly, 
therebv  wrecking  the  train  carrving  the  plaintiff,  the  jury,  with  their 
general  verdict  for  the  plaintiff,  found  speciallv,  that,  at  a  point  on 
the  defendant's  road  where  the  ties  were  bad  and  the  rails  short,  becaiiiS 
of  a  flaw,  discoverable  bv  a  practicable  test,  in  an  axle  of  one  of  the 

-    trucks  of  the  tender,  such  axle  broke,  throwing  the  train  on  which  the 
plaintiff  was  riding  from  the  track,  thereby  injuring  him. 
Held^  that  such  finding  supports,  but  is  no  stronger  than,  the  general  ver- 
dict. *  lb. 

19.  Same. — Judgment  Non  Obstante. — Such  jury  also  found  specially,  that, 
three  months  previous  to  the  accident,  such  axle  had  been  '*  tested  ^  by 
the  best  approved  methods  in  use  "  and  had  been  dul^  inspected  just 
before  the  train  left  on  the  trip  during  which  the  accident  occurred ; 
that  the  flaw  could  not  have  oeen  detected ;  that  the  axle  had  been 
made  by  a  good  and  reputable  manufacturer  ;  that  the  tridn,  at  the 
time  of  the  accident,  was  running  at  a  safe  rate  of  speed  ;  that  the  road 
was  in  ordinary  condition  ;  and  that  no  act  of  negligence  "  in  particu- 
lar *'  had  been  committed  by  the  defendant,  or  by  any  of  its  agents  or 
employees  '*  in  particular.'* 

Held,  that  the  defendant  was  entitled  to  judgment  notwithstanding  the  ver- 
dict. A. 

RAPE. 

See  Criminal  Law,  26. 

RATIFICATION. 
See  CoNTBACT,  6. 
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RBAL  B8TATB,  ACTIOK  TO  BBCOVER 
S6e  Fraijdulint  Coktkyanck  ;  Hortqaqe,  4  ;  Practick,  10. 

1.  Improvemenia, — SpeHal  Denial  of. — Demurrer. — In  an  action  to  recover 
possession  of  real  estate,  wherein  the  defendant  answered  claiming  an 
allowance  for  improvements,  the  plaintiff  replied  by  geheral  denial,  and 
also  by  a  special  paragraph  averrmg  *'  that  the  defendant  never  made 
the  improvements  "  alleged  "  while  he  was  in  possession  *  as  owner, 
after  he  had  executed  the  mortgage  under  which  upon  a  sale  on  foreclo- 
sure, the  |>l8in  tiff  claims  title  and  in  no  other  way,"  etc. 

Held,  that  such  special  paragraph  is  a  special  denial,  and  not  open  to 
demurrer.  O^om  v.  Storms,  821 

2.  Same. — Evidence, — Transcript  of  Decree  of  Foreclosure, — Return  Day, 
— A  transcript  of  such  decree  of  foreclosure  and  order  of  sale  is  com- 
petent evidence  in  such  case,  though  no  return  day  bo  specified  therein, 
as  by  law  that  day  is  fixed  by  the  day  the  transcript  goeemto  the  sherifiTs 
hands.  lb. 

3.  Same. — Improvements  After  Sate. — The  defendant  in  such  case  can  not 
give  evidence  of  improvements  made  by  him  subs^uent  to  the  sale  of 
the  real  estate  by  the  sheriff.  Tb. 

4.  Same.—Improvement  by  DireetUm  qf  Plaxniiff*»  Attorney. — Agency. -^Re- 
demption.— Evidence  that  such  improvements  werejnade  at  the  request 
of  the  plaintiff's  attorney,  in  consideration  of  an  extension  of  the  time 
of  redemption,  is  incompetent,  unless  accompanied  by  direct  proof 
that  the  attorney  had  authority  to  make  such  request.  lb, 

5.  Same. — Judgment  can  not  be  Attacked  OoUaieraUy. — Such  decree  can  not 
be  attacked  collaterally  by  evidence  that  the  plaintiff  in  the  foreclosure 
suit  was  not  tiie  owner  of  the  note  and  mortgage  sued  on  b^  biiU.        lb, 

6.  Supreme  Court. — Record, — Trial  on  Substituted  Complaint. — Special  Find- 
ing,— The  record,  in  the  Supreme  Court,  of  an  action  to  recover  real 
estate,  showed  a  trial  of  the  cause  by  the  court,  upon  the  issues  formed 
upon  the  original  complaint,  but  that,  without  an  v  finding .  having 
been  made,  a  substituted  complaint^and  an  answer  thereto  were  filed  ; 
that  trial  was  had  and  ludgment  rendered  thereon  for  the  defendant; 
and  that,  on  a  new  trial  as  of  right,  by  the  court,  a  general  and  a  special 
finding  were  made,  and  Judgment  rendered  by  the  court,  for  the  defend- 
ant. 

Betd,  thai  the  original  e^mpUint  tod  answer,  thodgh  copi^  into  the  tfan- 
Bcripts  form  no  part  of  the  record. 

Neldj  also,  neither  the  substituted  complaint,  the  answer  thereto^  no^  the 
evidence  being  in  the  reArd,  that  the  Supreme  Court  can  not  say  tbtit  the 
special  finding  was  not  within  the  issues.  Britz  v.  Johns&H,  561 

7.  Same. — Purchase  Pendente  Lite. — Presumption. — One  fact  of  such  special 
finding  being  that  the  plaintiff  had  purchased  the  real  estate  in  question 
at  a  sheriff's  sale  thereof,  made  after  the  filing  of  the  complamt  and 
the  issue  of  process  in  an  action  by  this  defendant,  against  a  third  per- 
son, to  recover  such  real  estate,  resulting  in  a  judgment  for  the  former, 
the  Supreme  Court  is  bound  to  presume,  in  the  absence  of  any  thing 
in  the  redord  to  the  contrary,  in  favor  of  the  finding  and  Judgmetit 
below.  Jb, 

RECEIPT. 
See  Judgment^  1  to  8. 

RECEIVER. 
See  iNroRMATioK,  1. 

RECORD.  % 

See  Bill  of  Etcimoirs ;  Contempt,  2  to  4  ;  Obiminal  Law,  4, 11, 1%  16  ; 
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New  Tbial,  1 ;  NinsAirc*,  8  ;  Nujrc  Pro  Tunc  Shtry,  8  ;  Peactics, 
1,  5,  9  ;  Bkal  Estate,  Aotioit  to  Bscoyxb,  6  ;  Sufbbms  Court,  1, 
7, 17. 

RECORDING  INSTRUMENT. 
See  AflsiQKMBKT  FOR  Bbkefit  of  Cbsditobs  ;    MoBTOAOB,  5  ;    Pbocbbi>- 

UrOS   SVPPLBMENTABY. 

REDEMPTION. 

See  Contract,  8 ;  Decedents'  Estates,  8,  4 ;    Real  Estate,  Action  to 

Recoyeb,  4  ;  Yendob's  Lien. 

REFORMING  WRITTEN  INSTRUMENT. 

See  Mistake. 

REINSTATING  APPEAL. 
See  Decedents'  Estates,  7  to  9. 

RELATOR. 

See  Contested  Election,  1 ;  Guardian  and  Wabd,  2,  6 ;  MoBTOAas,  1 ; 

Township  Trustee,  1. 

RELEASE  OF  ERRORS. 
See  Time,  4. 

RELEASE  OF  LEVY. 
See  CoNTBACT,  6  ;  Pleading,  I  ;  Promissoby  Note,  4. 

REMEDY. 
See  Citibs  and  Towns,  6,  9  ;  Coybnant,  8 ;  Mobtoaob,  4. 

RENTS. 
See  Decedents'  Estates,  10, 11. 

REPEAL  OF  STATUTE. 
See  Cbiminal'Law,  19  ;  Time,  1. 

REPLEVIN. 

See  Witness. 

JmHce  of  the  Peace, — Asaesement  of  Value  Exceed^  thai  Alleged, — Ver^eL — 
Amendment  of  GomplainL — On  trial  in  the  circuit  court,  on  appeal  bj 
the  plaintiff,  of  an  action  commenced  before  a  Justice  of  the  peace,  to 
reooYer  the  posseBsion  of  a  chattel  alleged  itf  the  complaint  to  be  of  the 
Yidue  of  twenty-fiYe  dollars,  the  jury  returned  a  Yerdict  that  the  plain- 
tiff was  the  owner  and  entitled  to  the  possession  of  the  chattel,  tniA  it 
was  of  the  Yalue  of  sixty-fiYe  dollars,  and  that  it  was  unlawfiilly  de- 
tained by  the  defendant 

JSTeM^  that,  if  the  property  be  adjudged  to  the  plaintiff,  and  is  not  re- 
tained or  can  not  be  found,  he  u  entitled  to  Judgment  for  the  Yalue  there- 
of whether  demanded  by  the  complaint  or  not. 

HM,  also,  that  the  fact  that  the  value  assessed  by  the  Yerdict  exceeds  that  al- 
lied in  the  complaint  is  not  cause  for  a  new  triaL 

Hddt  also,  that  the  Supreme  Court  will  deem  the  complaint  to  have  been  so 
amended  as  to  correspond  with  the  verdict.  Singer  Mfg,  Ox  v.  Doxeg,  66 

REPLEVIN  BAIL. 

See  Tbusts. 


Siapof  Execution  beyond  Six  Months. — Failure  of  Oo-Reeognitor  to 

'  The  attorney  of  the  Judgement  creditor  havine proposed  to  the  Jodgmeni 
debtor  to  stay  execution  on  a  Judgment  for  Ineen  months,  if  the  latter 
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would  procure  certain  persons  to  execute  the  necenarj^  recognizance,  and 
such  recoenizance,  in  tneform  ''We,"  naming  the  bail  proposed,  "hereby 
acknowledge  ourselves  replevin  bail/'  etc,  having  been  prepared,  was 
signed  by  one  of  the  recognizors  only,  to  become  operative  when  signed 
by  the  other ;  but  it  was  never  either  signed  by  tne  latter  or  approved 
by  the  clerk. 
HMt  that  the  recognizance  never  became  operative.  MeKinley  v.  Snyder,  148 

REPORT. 
See  Guardian  akd  Ward,  4 ;  Township  Trustxx,  4  ; 

RESCISSION. 
See  Promissory  Notb,  8,  7. 

RETURN  DAY. 
See  Real  Estate,  Action  to  Rkcovxr,  2. 

REVIEW  OF  JUDGMENT. 

Chmplaiiit. — Partition  upon  Award  of  Arbitrators. — Arhitraiion  and  Umpir- 
age,— In  an  action  for  the  review  of  a  judgment  rendered  in  an  action 
for  partition,  it  appeared  affirmatively  by  tne  record  filed  with  the  com- 
plaint for  review,  that  the  judgment  sought  to  be  reviewed  had  been 
rendered,  over  a  demurrer  for  insufficiency  and  an  exception,  on  a  para- 
eraph  of  the  jooraplaint  for  partition,  counting  upon  a  statutory  award 
by  arbitrators ;  but  it  did  not  appear  by  the  record  that  the  award  and 
agreement  of  submission  had  ever  been  filed  in  the  court  named  in 
such  submission,  nor  that  the  submission  and  award  had  been  proved, 
nor  that  proof  had  been  made  of  due  service  of  a  copy  of  the  award, 
nor  that  tne  proper  court  had  caused  such  submission  and  award  to  be 
entered  of  record,  and  had  granted  a  rule  to  show  cause  why  judgment 
should  not  be  rendered  upon  the  award,  nor  that  the  award  had  ever 
been  confirmed  by  the  Judgment  of  the  proper  court. 

Meld,  on  demurrer  to  the  complaint  for  review,  that  it  is  sufficient,  that  such 
paragraph  of  the  complamt  for  partition  was  insufficient,  and  therefore 
that  the  Judgment  rendered  thereon  should  be  reviewed  and  reversed. 

Anderson  v.  Anderson,  196 
REVIVOR. 

See  Vendor's  Lien. 

RIOT. 
See  Common  Carrier,  8  to  6. 

ROBBERY. 
See  Criminal  Law,  17. 

SATISFACTION  OF  JUDGMENT. 
See  Contract,  6 ;  Covenant,  4  ;  Judgment,  1  to  8. 

SEDUCTION. 

1.  Complaint. — In  an  action  under  sec.  24,  2  R.  S.  1876,  p.  48,  for  seduction, 
the  complaint  must  allege  that  the  plaintiff  is  an  '*  unmarried  female." 

Oalvin  v.  Crouch,  56 

2.  Same. — Common  Law. — Such  action  did  not  exist  at  common  law.        lb. 

3.  Same. — Statute  Construed. — The  complaint  in  an  action  under  sec.  24,  2 
R.  S.  1876,  p.  48,  for  seduction,  should  affirmatively  allege,  that,  at  the 
time  of  the  seduction  charged,  the  plaintiff  was  an  '*  unmarried  female." 

Dowling  v.  Crapo,  209 

4.  Sam^. — Subse^ent  Marriage. — The  marriage  of  the  plaintiff,  subsequent 
to  her  seduction,  to  a  person  other  than  the  defendant,  is  no  bar  to  the 
action.  Jb. 
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5.  Same. — Arrest  of  Judgment. — Where,  thoueh  not  affirmatively  alleged 
in  the  complaint,  the  reasonable  inference  from  the  &ct8  therein  allef^ 
is,  that  the  plaintiff,  at  the  time  of  the  seduction  charged,  was  "  unmar- 
ried," the  complaint  is  sufficient,  after  verdict  for  the  plaintiff,  on  motion 
in  arrest.  lb. 

SET-OFF. 

See  Decedents'  Estates,  10. 

SEWER. 
See  Cities  and  Towns,  2  to  6. 

SHERIFFS  SALE. 

See  Ck>NTRACT,  8;  Decedents' Estates,  8,  4 ;  Eyidencs,5;  FBAiTDn- 
LSNT  Conveyance  ;  Heirs  ;  Mistake  ;  Moktoaqx,  4 ;  Real  Es- 
tate ;  Trusts  ;  Vendor's  Lien. 

Sale  in  aolido. — Land  Sttscepttble  of  Divieiofi, — A  sheriff's  sale  in  aolido  of  lands 
susceptible  of  sale  in  parcels  can  not  ordinarily  be  upheld. 

Whimandy^SmaU,  120 

SLEEPING-CAR  COMPANY. 

1.  Paseefiger, — 8leeping»Car  Berth. — Ticket, — Change  of  Care. — Action  for 
Damages. — A  paseenger  purchased,  of  a  corporation  engaged  in  furnish- 
ing sleeping  cars  for  the  use  of  passengers  over  a  certain  continuous  line 
of  railroads,  a  ticket  purporting  to  entitle  him  to  accommodations  be- 
tween certain  stations,  in  a  certain  sleeping  car,  and  in  a  berth 
to  be  designated  on  the  ticket,  by  the  conductor  of  such  car,  in  the 
manner  directed  by  the  ticket  Upon  entering  that  car  at  the  starting- 
point,  a  certain  berth  was  assigned  to  him,  and  designated  on  the  ticket, 
m  the  manner  provided  by  it,  by  the  conductor,  but,  before  arriving  at 
his  destination,  such  car  was  removed  from  the  train  by  the  defendant, 
and  a  different  berth  in  a  different  sleeping  car  was  offered  to  him,  which 
he  refused,  and  sued  such  corporation  for  a  breach  of  its  contract. 

HeUl^  that,  by  the  contract  evidenced  by  the  ticket,  the  parsen^er  was  enti- 
tled to  a  continuous  passage  in  such  berth,  on  such  car,  or  m  an  equally 
desirable  berth  on  an  equally  safe,  convenient  and  comfortable  sleeping 
car.  PuUman  Palace  Car  Co.  v.  Taylcr,  153 

2.  Same. — Defence. — Contract  between  SUeping-Car  Company  and  Railroad 
Company. — An  answer  in  such  action,  alleging  that  the  defendant  had 
simply  furnished  such  car  to  the  railroad  companies,  for  the  use  of  pas- 
sengers, for  a  certain  rent,  pursuant  to  a  contract  between  it  and  such 
companies,  but  admitting  tnat  the  change  of  cars  was  made  as  alleged 
in  the  complaint,  is  insufficient.  P>. 

SPECIAL  FINDING. 

See  Fees  a^d  Salaries,  8  ;  Mortgage,  4  ;  New  Trial,  5 ;  Railroad,  18» 

19  ;  Real  Estate,  Action  to  Recover,  6. 

SPECIAL  VERDICT. 
See  Fraudulent  Conveyance. 

SPECIFIC  PERFORMANCE. 
See  Supreme  Court,  10. 

STATUTE  21  H.  HI. 
See  Time,  2. 

STATUTE  CONSTRUED. 

See  Contempt,  6  ;  Decedents'  Estates.  9  ;  Fees  and  Salaries,  2,  5,  7  ; 
Judgment,  8  ;  Liquor  Law,  6  ;  Manufacturing  Company  ;  Par- 
ties ;  Seduction,  1,  8 ;' Turnpike,  2. 
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STATUTE  OF  LIMITATIONS. 
See  Hbibs  ;  Information,  8 ;  Payment,  1. 

STAY  OF  EXECUTION. 
See  RxPLETiN  Bail. 

STOCKHOLDER 
See  Manutactubino  Company  ;  Tusnfiks. 

STREET. 
See  CiTiss  and  Towns,  1 ;  Criminal  Law,  19. 

'•STRIKE." 
See  Common  Cabrisr,  8  to  5. 

SUBSCRIBING  WITNESS. 
See  Eyidkncs,  7. 

SUBSCRIPTION. 
See    Turnpike. 

SUMMONS. 
See  Process. 

SUNDAY. 
See  Cities  and  Towns,  1. 

SUi'ERSEDEAS. 
See  Decedents'  Estates,  6. 

SUPERVISOR. 
See  Criminal  Law,  19  ;  Neolioxncb. 

SUPREME  COURT. 

See  Bastardy,  3,  4  ;  Contempt,  6  ;  Criminal  Law,  4,  11, 12,  14,  25 ; 
Decedents'  Estates,  5  ;  Evidence,  8  ;FdE8  and  Salaries,  1;  Heirs  ; 
Law  of  the  Case  ;  New  Trial,  1,  2,  6 ;  Nuisance,  8 ;  Practice, 
6,  7,  9, 11, 12 ;  Railroad,  1 ;  Real  Estate,  Action  to  Recover,  6 ; 
Replevin. 

1.  Objection  to  Evidence. — Record, — New  IVtoZ.— Where  the  record,  on  ap- 
peal, does  not  show  that  the  g:round8  of  an  objection  made  to  the  admis- 
sion of  evidence  were  stated  to  the  court  where  it  was  made,  it  will  not 
be  considered  by  the  Supreme  Court.  Hyatt  v.  dements^  12 

2.  Same. — Truth  of  Error  Alleged. — Bill  of  Exceptions. -"Where  the  truth 
of  matter  alleged  as  cause  for  a  new  trial  does  not  appear  by  a  bill  of 
exceptions,  the  Supreme  Court  will  not  consider  it.  lb. 

8.  Appeal. — Notice. — DismisaaL — An  appeal  to  the  Supreme  Court,  by  one 
only  of  several  co-parties,  without  giving  notice  to  the  others,  will  be 
dismissed.  Cranmore  v.  Bodine,  25 

4.  New  Trial.—  Bill  of  ExeevHons. — The  truth  of  causes  alleged  in  a  mo- 
tion for  a  new  trial  must  oe  shown  by  a  bill  of  exceptions. 

Fisher  v.  The  State,  ex  rel.,  51 

5.  Same.  -Assignment  of  Error. '- A.  mere  cause  for  a  new  trial  can  not 
properly  be  assigned'  as  error,  in  the  Supreme  Court.  lb. 

6.  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  a  finding 
upon  the  mere  weight  of  evidence.  Buck  v.  St^ffey^  58 

7.  Motion, — Exeepiioti. — Record.'— K  motion  for  a  judgment  non  obstante^ 
and  an  exception  to  the  ruling  thereon,  are  parts  of  the  record. 

Mojiroe  v.  Adams  Ex.  Co.,  60 
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&      Weight  of  Evidence.— Oase  OriHeiaed.— The  Supreme  Court  will  not  di»- 
turb  u  verdict  on  the  mere  weight  of  the  evidence.     l%e  JbUdo,  eie^  R, 
W.  Co,  ▼.  Qoddard,  25  Ind.  I80,  criticised. 

Ft.  W.,  J.  j*  8,  R.  R.  Co.  v.  Huaaelman,  It 

9.  Same.—Thi&  Supreme  Court  will  not  disturh  a  finding  on  the-  mere 
weight  of  the  evidence.  JBL  #  C.  R.  R.  Co.  v.  Smith,  92 

10.  Appeal  after  Reeeioing  Payment  on  Judgment.—  Dismissal  of. — Specific 
Ferjormance. — Tender. — In  an  action  to  enforce  the  specific  performance 
of  a  contract  to  convey  real  estate,  wherein,  to  keep  good  his  tender 
thereof,  the  plaintifl^  paid  into  court  a  certain  sum  of  money  for  the  de- 
fendant, the  court  found,  that,  to  entitle  the  plaintiff  to  a  decree,  he 
must  pa^  into  court,  for  the  defendant,  an  additional  sum.  which  he  did, 
andoDtamed  his  decree.  And  the  defendant  havine  received  the  aggregate 
of  such  sums,  less  the  costs  of  the  action,  appealed  to  the  Supreme  Court. 

Held,  that  the  case  falls  within  section  550,  2  R.  S.  1876,  p.  288,  and  that  the 
appeal  should  therefore  be  disuiissed.  Patterson  v.  Rotctey,  108 

11.  Removal  of  Brief. — Where  the  brief  of  an  appellant  has  been  removed 
from  the  files  of  the  Supreme  Court,  and,  on  aue  and  reasonable  notice, 
he  fails  to  return  it  or  file  another,  the  judgment  will  be  affirmed. 

Lent  V.  First  Nat' I  Bank,  etc.,  112 

12.  Brief. —  Waiver  of  Ejrror.—'ErTOT  which  is  not  discussed  in  the  Supreme 
Court,  in  the  brief  of  the  party  assigning  it,  is  waived.  WiUiamsy.Ne3ioit,l7\ 

18.  Weight  of  Evidetiee. — The  Supreme  Court  will  not  disturb  a  finding  on 
the  mere  weight  of  the  evidence.  Aiherton  v.  Allen,  240 

14.  Jtufgment  of. — Petition  for  Rehearing, — The  action  of  the  Supreme  Court 
upon  a  petition  for  a  rehearing  is  the  action,  not  of  any  single  Judge 
thereof,  hut  of  the  court  as  a  unit.  Marshall  v.  Stewart,  248 

16.  Waiver  of  Error. — An  assignment  of  error  in  the  Supreme  Court  is 
waived  by  the  failure  of  the  party  assigning  it  to  discuss  it  in  his  brief. 

Osbom  V.  Stoi-ms,  821 

Ifi.  Variance. — Amendment. — A  variance  between  an  immaterial  allegation 
in  the  complaint  and  the  answer  to  an  interrogatory  relating  thereto 
will  be  deemed,  in  the  Supreme  Court,  to  have  been  amended  below. 

Scheihle  v.  Law,  882 

17.  Evidence, — New  Trial. — "Where,  on  appeal  to  the  Supreme  Court,  the 
evidence  is  not  all  in  the  record,  no  question  is  presented  as  to  whether 
or  not  the  evidence  sustains  the  verdict.  lb. 

18.  Refusal  to  Strike  Oi/<.— Error  in  refusing  to  strike  out  parts  of  a  plead- 
ing is  not  available  in  the  Supreme  Court.  /6. 

19.  Appeal  without  Notice  to  Co-Party,— Assignment  of  En^ors.— Dismissal 
of— A.  judgment  having  been  rendered  against  a  principal  and  surety 
jointly,  the  latter,  without  giving  notice  to  the  former,  appealed  to  the 
Supremo  Court  and  assigned  errors  in  the  names  of  both,  whereupon  the 
principal,  by  affidavit  denying  notice  of  the  appeal,  moved  to  strike  from 
the  record  his  name  and  pretended  assignment  of  errors. 

Held,  that  the  motion  should  oe  sustained,  but  that  that  does  not  affect  the 
surety's  appeal.  MiUei-  v.  Arnold,  488 

20.  Same—Bill  of  ExeepHons.— Motions  to  Strike  Out,  and  to  Paragraph,— 
Bill  of  Particulars.— Vn\e8s  made  part  of  the  record  by  a  bill  of  ex- 
ceptions, no  question  is  presented  to  the  Supreme  Court  as  to  the  action  of 
the  lower  court  in  overruling  motions  for  an  order  to  paragraph  the  com- 
plaint, to  strike  out  parts  thereof,  and  for  a  bill  of  particulars  thereto. 

Nichols  V.  The  State,  ex  reL,  612 

21.  Same, — Demurrer  for  Misjoinder  of  Aetions,-rHarmless  Ruling. — An  er- 
roneous ruling  upon  a  demurrer  for  a  misjoinder  of  causes  of  action  ia 
not  available  to  reverse  a  judgment.  /&• 
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SURETY  OF  THE  PEACE. 

Recognizance  to  Answer, — Complaint  for  Breach  by  Assault  0]i  Third  Person. 
— In  an  action  by  the  State,  against  the  principal  and  surety,  on  a  re- 
cognizance, the  complaint  alleged  that  the  "  prosecuting  attorney  *  now 
gives  the  court  here  to  understand  and  be  infonned,"  that,  on.  etc.,  at, 
etc.,  in  a  proceeding  for  surety  of  the  peace,  instituted  against  the  prin- 
cipal, in  tae  name  of  the  State  on  the  relation  of  an  affiant,  before  a  jus- 
tice of  the  peace,  the  principal  had  been  required  to  and  did  enter  into  a 
recognizance,  made  part  of  the  complaint  by  copy,  with  his  codefendant 
as  surety,  in  a  certain  sum  each,  to  the  State,  to  appear  on  the  first  day 
of  the  next  term  of  the  circuit  court  to  answer  in  such  cause,  **  and  abide 
the  order  of  such  court  therein,  and  in  the  mean  time  keep  the  peace  tow- 
ard all  inhabitants  of  this  State ; "  and  that  thereafter,  but  prior  to 
the  first  day  of  such  term  of  court,  the  principal  had  committed  an  as- 
sault and  battery  upon  a  certain  third  person,  and  had  been  prosecuted, 
and  on  his  own  confession  convicted  therefor.     Wherefore,  etc. 

Held,  on  separate  demurrers  by  the  principal  and  surety,  that  the  complaint 
though  informal,  is  sufficient.  The  State  v.  Rndotoskey,  889 

SURPLUSAGE. 

See  NuisANCs,  1 ;  Promissory  Notb,  10. 

SURPRISE. 
See  Principal  and  Surety,  8. 

TAX. 
See  Railroad,  2  to  14. 

TAX  TITLE. 

See  DscsDENTs*  Estates,  4. 

Interest  on  Taxes  Paid  by  Holder. — Under  section  257  of  the  act  of  Decem- 
ber 21st,  1872,  1  R.  S.  1876,  p.  72,  relating  to  the  assessment  of  taxes, 
the  holder  of  an  invalid  tax  title  is  entitled  to  interest  at  the  rate  of 
twenty-five  i>er  cent,  per  annum  on  all  taxes  paid  by  him  on  the  lands 
covered  by  tne  tax  title.  Dtike  v.  Broum^  26 

TENDER. 

See  Supreme  Court,  10. 

TIME. 
See  Bastardy,  6 ;  Cities  and  Towns,  1  ;  Criminal  Law,  6. 

1.  29th  of  February  in  Leap- year.^Bepeal  of  Statutes, — Section  57  of  the 
practice  act  of  January  30th,  1824,  K.  S.  1824j).  299,  providing  "That 
m  every  leap-year,  the  28th  and  29th  days  of  February  shall  be  consid- 
ered in  law  as  one  day,"  which  was  re-enacted  by  section  52  of  the  prac- 
tice act  of  January  29th,  1881,  R.  S.  1831,  p.  409,  and  again  in  K.  S. 
1888,  p.  464,  was  repealed  by  section  4  of  chapter  59,  R.  S.  1848,  p.  1028. 
and  has  not  since  been  in  force  in  this  State. 

Helphenstine  v.  Vineennes  Nafl  Bank,  582 

2.  Same—Statute  of  21  H,  III.— Cases  Overruled.— -The si»tuie  of  21  Henry 
III.  maices  no  provision  as  to  how  the  28th  and  29th  days  of  February 
in  a  leap-year  shall  be  considered  in  computing  periods  of  less  than 
a  year.  Swifl  v.  Tousey,  5  Ind.  1%,  Craft  v.  State  Bank,  7  Ind.  219, 
Kohler  v.  Montgomery,  17  Ind.  220,  and  Porter  v.  Holloway^  48  Ind.  86, 
overruled.  /ft, 

3.  Same, — ProceM. — Service  of  Summons, — The  29th  day  of  February  con- 
stitutes a  day  separate  from  the  day  preceding  ;  and  therefore  service  of 
a  summons  on  tne  25th  day  of  such  month,  in  a  cause  in   a  term   of 
court  commencing  on  the  6th  day  of  March  succeeding,  is  sufficient.  lb. 

4.  Same.—Judgment  on  Insufficient  Service.— Release  of   Errors.—  Waiver, 
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— A  Judgment  rendered  upon  a  nine  days' service  of  summons,  thoa|^h 
reversible,  on  appeal,  for  insufficient  service,  is  valid ;  and  such  service 
IS  cured  by  a  release  of  errors  and  waiver  of  irregularities.  lb. 

TITLE  BOKD. 

See  Covenant,  5. 

TORT. 

See  Decspents'  Estates,  10, 11. 

TOWNSHIP. 
See  Railroab,  9  to  14. 

TOWNSHIP  TRUSTEE. 

1.  Action  on  B&nd. — Relator. — County  Superintendent. — Section  7  of  the 
amendatory  act  of  March  8th,  1873,  Acts  1878,  p.  79,  and  1  R.  S.  1876. 
p.  816,  authorizes  the  proper  county  superintendent,  in  specified  cases,  to 
mstitutc  actions,  on  his  own  relation,  on  the  bond  of  a  defaulting  town- 
ship trustee,  but  does  not  confer  that  right  upon  him  to  the  exclusion  of 
sucn  trustee's  successor.  Nichols  v.  The  State,  ex  reLj  512 

2.  Same. — The  successor  of  a  defaulting  township  trustee  is  a  proper  rela- 
tor in  an  action  on  the  bond  of  the  latter.  Jb. 

8.  Same,—  Complaint. — Approval  of  Bond.-'Demand. — In  an  action  on  the 
bond  of  a  deceased  defaulting  township  trustee,  the  complaint  set  out 
the  bond  as  an  exhibit,  which  showed  upon  its  face  that  it  had  been  ex- 
ecuted  and  acknowledged  before,  and  approved  by,  the  county  auditor 
and  had  been  duly  recorded.  The  breaches  alleged  were  a  conversion 
of,  and  a  failure  to  pay  over,  certain  funds  specifically  alleged  to  have 
come  ?nto  his  hands,  as  such  trustee. 

HM,  on  demurrer,  that  no  special  demand  was  necessary,  and  that  the  bond 
had  been  executed,  ac)cnowlodged,  approved  and  recorded  in  accordance 
with  the  statute.  lb. 

4.  Same. — Evidence. — Report. — Principal  and  Surety. — A  report  made  by  a 
defaulting  trustee  to  tne  county  commissioners  is  admissible  in  evidence 
against,  but  is  not  conclusive  upon,  his  estate  or  his  sureties.  lb, 

TRESPASS. 
See  Criminal  Law,  18. 

TRIAL. 
See  Practice,  2, 14. 

TRUSTS. 
See  Information,  8  ;  Payment,  8. 

1.  Resulting  Trust. — Conveyance  to  Husband^  of  Land  Purchased  by  Wife. 
— Replevin  Bail. — Sheriff's  Sale. — A  tract  of  land  was  purchased  and 
paid  for  by  a  married  woman,  but,  though  she  intended  to  take  the  title 
in  her  own  name,  the  deed  was  made,  in  her  absence,  to  her  husband, 
who,  three  years  after,  became  replevin  bail  upon  a  judgment  in  the  cir- 
cuit court  of  the  county  in  which  the  land  was  situated  ;  and,  upon  the 
expiration  of  the  stay,  execution  was  issued  upon  such  judgment  and 
levied  on  such  land,  which  was  sold  by  the  sheriff,  on  such  execution,  to 
the  execution  creditor,  neither  he  nor  the  clerk  of  the  court  having  no- 
tice of  the  interest  of  the  wife. 

Held,  that  the  resulting  trust  in  favor  of  the  wife  fiills  within  section  2  of 
the  act  concerning  trusts,  1  R.  S.  1876,  p.  915,  and  therefore  that  the 
rights  of  the  purchaser  roust  prevail.  Catherwood  v.  Waiaofi,  576 

2.  Same. — Notice. — Vague  rumors  of  the  facts  constituting  such  trust,  com- 
municated bjr  third  persons  to  the  attorney  of  the  execution  creditor, 
are  not  sufficient  to  charge  the  latter  with  notice  of  the  trust.  Jb. 
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TURNPIKK 

1.  Complaint  for  Stock  Subscription, — Averment  that  Subscription  is 
Due, — Notice  by  Publication.^ Demand, —  Cured  by  Verdict. — In  an 
Action  by  a  turnpike  company,  to  collect  stock  subscribed  to  it 
by  the  defendants  and  payable  "  in  such  instalments,  and  at  such 
times,  as  the  company  may  direct/'  the  complaint  alleged  that  the 
company  ordered  "  that  the  subscription  "  should  be  paid  •♦  in  three 
equal  instalments,  in  thirty,  sixty  ana  ninety  days  from  June  Ist,  1872," 
and  that  ''said  plain  tifi  demanded  payment  of"  such  subscription  "of 
said  defendants,  on  the  1st  day  of  April,  1874,  with  which  demand  said 
defendants  refused  to  comply.    "Wherefore,''  etc. 

Held,  on  assignment  questioning  the  sufficiency  of  the  complaint,  that  its 
averments  sufficiently  allege  the  subscription  to  be  due  and  unpaid,  and 
that  it  was  not  necessary  to  allege  either  demand,  or  the  publication  re- 
quired by  section  11,  1  K.  S.  1876,  p.  663.  ^ 

Beekner  v.  Riverside,  etc.,  T,  P.  Co.,  468 

2.  Same. — Defence. — Alteration  of  Route. — Statutes  Construed. — An  answer 
in  such  action  alleged,  that,  after  the  signing  of  the  company's  articles 
of  association,  the  company  had  alterSl  the  line  of  its  road  specified 
in  such  articles,  between  the  termini. 

Held,  on  demurrer,  that  the  company  had  power  to  change  the  route  of  their 
road  to  avoid  obstacles  and  obtain  the  best  route,  except  as  to  its  termini 
and  general  directioOt  and  that,  therefore,  the  answer  is  insufficient.    lb. 

8.  Same. — Construction  of  Written  Evidence. — Instruction  to  fi^ui  for  a 
Party  Named. — The  only  evidence  given  on  the  trial  of  sucn  cause  by 
the  plaintiff  beine  contamed  in  written  instruments  fixing  ti  prima  facie 
liability  on  the  defendants,  and  they  having  introduced  no  evidence 
tending  to  prove  a  defence,  it  was  not  erroneous  to  instruct  the  jury 
to  **  find  for  the  plaintiff,  for  the  amount  of  the  subscription,  less  any 
payments  which  may  be  proven,  because  the  variations  proven  are  im- 
material." lb, 

ULTRA  VIRBS. 

See  MoBTOAGB,  2,  6. 

UNCERTAINTY. 
See  NiTiBANGE,  8  ;  Promibsoby  Notb,  6. 

VARIANCE. 
See  Criminal  Law,  5, 10,  26  ;  Sufbemk  Coubt,  16. 

VENDOR  AND  PURCHASER. 
See  CoYEXANT  ;  Fbattd,  2. 

VENDOR'S  LIEN. 

Sale  by  Commissioner  in  Partition. — Foreclosure  for  Purchase-Money. — De- 
cree—Judgment.— Appraisement — Sheriffs  Sale  on  Certified  Copy,  Is- 
sued after  Death  of  Debtor. — Revivor. — Complaint  by  Heirs,  to  Re- 
Gk«m.— Certain  tracts  of  land  having  been  sola,  and  certificates  of  pur- 
chase issued,  severally,  to  purchasers,  by  a  commii^sioner  in  partition,  and 
one  of  the  purchasers  having  obtained  assignments  of  the  certificates  of 
the  others,  the  commissioner  obtained  a  judgment  against  him  for  the 
unpaid  balance  of  the  purchase-money,  and  a  decree  of  foreclosure,  sub- 
ject to  appraisement ;  and,  the  judgment  debtor  then  dying,  the  real 
estate  was  sold  at  sheriff's  sale,  to  a  third  person,  for  the  sum  nec- 
essary to  satisfy  such  decree  and  costs,  and  a  sheriff's  deed  was  duly 
made,  on  a  certified  copy  of  such  decree,  issued  subsequent  to  the  de- 
cease of  the  debtor.  The  heirs  of  the  debtor  then  sued  the  sheriff  V 
grantee,  seeking  to  redeem,  or  to  obtain  a  decree  for  the  purchase-money 
paid  by  the  decedent  setting  out  in  their  complaint,  the  record  of  such 
proceedings,  alleging  the  forgoing  fiAOta,  and  averring  that  such  sale 
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was  invalid. 
JSeldy  on  demurrer  to  the  answer,  carried  back  to  the  complaint,  that  sock 

record  forms  no  part  of  the  complaint,  which  is  insufficient. 
IfeM,  also,  that,  in  such  case,  sale  upon  the  certified  copy  of  the  decree  ww 

proper,  that  it  was  not  necessary  to  revive  the  decree  against  the   hein, 

and  that  it  was  properly  issued  after  such  decease. 
Held,  also,  that  an  averment  that  the  sale  was  invalid  because  "  no  valid  ap» 

praiseinent  had  been  made  "  is  an  averment  of  a  conclusion  of  law. 
Held,  also,  that  the  heirs  were  not  entitled  to  either  form  of  relief  sought 
Held,  also,  that,  though  there  may  have  been  erroneous  rulings,  adverse  to 

the  plaintiffs,  upon  demurrer  to  the  answer,  and  on  the  trial,  yet,  as  tha 

complaint  was  msufficient,  judgment  against  them  was  proper. 

KeUogg  v.  Tout,  146 

VENIRE  DB  NOVO. 

See  Fromissobt  Note,  6. 

VENUE. 
See  Bastardy,  8. 

VENUE,  CHANGE  OP. 
See  Peactice,  11. 

VERDICT. 
See  Criminal  Law,  1,  22,  24  ;   Ikstructiov,  2  ;    Pbohisbory  Notx,  6  ; 

Railroad,  18, 19 ;  Rkplevin  ;  Turnpike,  1. 

WAIVER. 

See  Instruction,  1  ;    Life  Insurance,  1 ;  Practicb,  2,  18 ;   Sufbkmr 

Court,  12, 15  ;    Time,  4. 

WARRANTY. 

See  Covenant. 

WATERCOURSE. 
See  Nuisance. 

WEIGHT  OP  EVIDENCE. 
See  Instruction,  6  ;  Supreme  Court,  6,  8,  9, 18. 

WHARF-BOAT. 
See  PiRE  Insurance. 

WIDOW. 

See  Lite  Insurance,  5  to  11 ;  Hobtgaoe,  7. 

WILL. 
See  Etidence,  5. 

WITNESS. 

See  Bastardy,  8  ;  Partition  ;  Payment,  1. 

Ocmversaiion  with  Decedent. — Replevin. — Where  a  co-plaintiff  in  an  action  of 
replevin  dies  without  havinc;  made  a  deposition,  and  his  administrator 
is  substituted  as  a  co-plaintiff,  the  defendant  is  not  a  competent  witness 
in  his  own  behalf  and  on  his  own  motion,  to  testify  to  a  conversation 
had  between  himself  and  the  decedent,  in  relation  to  the  title  to  the 
property  in  controversy.  Charles  v.  Maloii,  184 
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